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ALBERT C. WIDDICOMBE VS. OLIVER P. CHILDERS ET AL. 


a UNITED STATES OF AMERICA, 88: 


The President of the United States to the honorable the judges of the 
supreme court of the State of Missouri, Greeting : 


Seal of the United States Circuit Court for the Western \ 
District of Missouri, Eastern Division. 


Because in the records and proceedings and also in the rendition 
of the judgment of a plea which is in the said supreme court of the 
State of Missouri before you, at the October term, 1883, thereof, be- 
tween Albert C. Widdicombe, plaintiff, and Oliver P. Childers, Lu- 
cretia Jungher, Sallie F. Johnston, and H. Will Johnston, her hus- 
band, defendants, a manifest error hath happened, to the great 
damage of the said Albert C. Widdicombe, plaintiff, as by his com- 
plaint appears, we, being willing that error, if any hath been, should 
be duly corrected and full and speedy justice done to the parties afore- 
said in this behalf, do command you, if judgment be therein given, 
that, under your seal, distinctly and openly, you send the record and 
proceedings aforesaid, with all things concerning the same, to the 
Supreme Court of the United States, together with this writ, so that 
you. have the same at Washington, D. C., on the second Monday 
of October next, in the said Supreme Court of the United States 
to be then and there held, that, the record and proceedings afore- 
said being inspected, the said Supreme Court of the United States 
may cause further to be done therein to correct that error what of 
right and according to the laws and customs of the United States 
should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this thirteenth day of February, 
ri the year of our Lord one thousand eight hundred and eighty- 
our. : 

Issued at office, in the city of Jefferson, with the seal of the circuit 
court of the United States for the western district of Missouri, dated 


as aforesaid. 
; : H. C. GEISBERG, 
Clerk Circuit Court of the United States, Western District of Missouri. 


Allowed by— 


WARWICK HOUGH, 
Chief Justice of the Supreme Court of Missourt. 


b Return to Writ. 


STATE OF yg as 
County of Cole, 


In obedience of the command of the within writ I herewith trans- 
mit to the Supreme Court of the United States a duly certified tran- 
script of the record and proceedings in the within-entitled case, 
together with all things concerning the same. 
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1 witness whereof I hereto subscribe my name and affix the seal 
of said supreme couit, at the city of Jefferson, this 22d day of Sep- 
tember, A. D. 1884. | 

[Seal of the Supreme Court of Missouri. ] 


HENRY W. EWING, Clerk, 
By E. B. EWING, D. C 


[Endorsed :] No. —. United States circuit court, western district 
of Missouri. A.C. Widdicombe vs. Oliver P. Childers e¢ al. Writ 
of error to the supreme court of the State of Missouri. Returned 
and filed — day , 187-. . , clerk. | 


c The United States of America to Oliver P. Childers, Lucretia 
Jungher, Sallie F. Johnston, and H. Will Johnston, her 
husband, Greeting : : % 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of. the United States to be holden at Washington, D. C., 
on the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the supreme court of the State of Missouri, 
wherein Albert C. Widdicombe is plaintiff in error and you are de- 
fendants in error, to show cause, if any there be, why the judg- 
ment rendered against the said plaintiff in error, as in the said writ 
of error mentioned, should not be corrected and why speedy justice 
should not be done to the parties in that behalf. 

Witness the Honorable Warwick Hough, chief justice of the su- 
»yreme court of the State of Missouri, this thirteenth day of February, 
in the year of our Lord one thousand eight hundred and eighty- 


four. : 
WARWICK HOUGH, 
Chief Justice Sup. C’t Mo. 
d -  Unrren Srares oF AMERICA, 
We estern District of Missouri. wats 


I hereby acknowledge due service of the within citation this 21st 


day of February, A. D. 1884. 
. JAMES HAGERMAN, 
Attorney for Defendant in Error. 


[Endorsed :] United States — court, western district of Missouri. 
A. C. Widdicombe : — P. Childers ef al. Citation. Filed Q 
187-. , clerk. 


e STATE OF MissourI, Sct: 


Be it remembered that heretofore, to wit, on the 28th day of 
August, A. D. 1878, there was filed in the office of the clerk of the 
supreme court of the State of Missouri a transcript, which is in the 
words und figures as follows, to wit: 
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f THE STATE OF MIssouRI, 88: 


The State of Missouri to the judge of the sixteenth judicial circuit 
in said State, Greeting : 

Whereas in the record and proceedings in a certain cause lately 

ending in the circuit court of Marion county, wherein Albert C. 
Widdicombe was plaintiff and Oliver P. Childers, Lucretia Jungher, 
Sallie F. Johnston, and H. Will Johnston, her husband, were de- 
fendants in a civil action, manifest error hath intervened to the 
great damage of the said plaintiff, as by his complaint we are in- 
formed. 

Now, we being willing that the error, if any there be, should be 
corrected and full and speedy justice done to the parties aforesaid, 
in that behalf command you that you send to us, certified under 
your seal, the record and proceedings in the cause aforesaid as fully 
as the same remain of record before you in said court, so that we 
may have them before us at our supreme court, to be begun and 
held at the city of Jefferson, in the county of Cole, in said State, on 
the third Tuesday in April next, so that our judges of our supreme 
court, on inspecting the record and proceedings aforesaid, may cause 
to.be further done therein for correcting the error what of right and 
according to law ought to be done, and have you then and there 
this writ. 

Witness Henry W. Ewing, clerk of our said supreme court at office, 
in the city of Jefferson, the 21st day of November, in the year of our 
Lord, one thousand eight hundred and seventy-seven. 

[ SEAL. ] HENRY W. EWING, Clerk. 

By CHAS. G. GUENTHER, D. C. 


g STATE OF MISSOURI, — y 
County of Marion, 


I, Joseph H. Donley, clerk of the circuit court within and for the 
county aforesaid, in obedience to the mandate of the within writ, 
herewith transmit to the honorable supreme court of the State of 
Missouri,-a full, true, and complete transcript of the reeord and pro- 
ceedings in the within-entitled cause, as fully as the same remain of 
record in my office. | 

In testimony whereof I hereto set my hand and affix the seal of 
said court at office, in the city of Palmyra, Mo., this 30th day of 
July, 1878. 

[SEAL. | JOSEPH H. DONLEY, Clerk. 


Error to Marion Circuit Court. 


ALBERT C. WIDDICOMBE, P. E. vs. OLIVER P. CHILDERS, LUCRETIA 
Jungher, Sallie F. Johnston, and H. Will Johnston, Her Hus- 
band, D. E. 


Now, at this day, it appearing to the satisfaction of the court upon 
an inspection of the record of the Marion county circuit court in 
the case of Albert C. Widdicombe, plaintiff in error, vs. Oliver P. 
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Childers ef. al., defendants in error, that there is error thercin and 
that the said A. C. Widdicombe, the plaintiff in error as principal, 
and F. W. Ludwig and W. W. Taliaferro, as sureties, have entered 
into a cognizance to the said Oliver P. Childers e¢ al., the defendants 
in error, as required by section 15 of article 13 of chapter 110 of 
Wagner’s Missouri statute, the same being now approved by this 
court, it is ordered by the court that the writ of error issued in this 
cause on the 21st day of November, 1877, out of this court stay all 
further proceedings on the judgment of said Marion county circuit 
court in this cause, until this cause can be heard and passed upon 
by this court. 

In witness whereof I have hereunto set my hand and affixed the 
seal of said supreme court. Done at office, in the city of Jefferson, 
this the 17th day of March, 1879. 

[SKAL. | HENRY W. EWING, 

CVk Sup. C't. 
By CHARLES G. GUENTHER, D. C. 


| STATE OF MIssoURI, \ ae 
County of Marion, 


Be it remembered that heretofore, to wit, on the 8th day of De- 
cember, A. D. 1876, there was filed in the office of the clerk of the 
circuit court in and for the county of Marion and State of Missouri, 
a transcript from the clerk of the circuit court of Clark county, Mis- 
souri, wherein Albert C. Widdicombe is plaintiff and Oliver P. Chil- 
dres is complainant, which said transcript is in words and figures 
following, to wit: 


STATE OF MissouRI, ‘ 
County of Clark, ; 


Be it remembered that on the 25th day of August, 1874, there was 


filed in the office of the clerk of the circuit court for said county a 
petition as follows, to wit: 


Petition. 
In Clark County Circuit Court, October Term, 1874. 
ALBERT C. WippIcoMBE, PI’ff, vs. OLIVER CHILDREsS, Def’t. 


PI’ff states that on the first day of January, 1872, he was entitled 
to the possession of the southeast fourth of section thirty-six, in town- 
ship sixty-four, of range six, in Clark county, Missouri, and, being 
so entitled to the possession thereof, that the def’t afterwards, on the 
[st day of March, 1872, entered into such premises and unlawfully 

withholds from the pl’ff the possession thereof, to his damage 
2 in the sum of one thousand dollars. Wherefore pl’ff prays 
judgment for the recovery of the premises and one thousand 
dollars damages for the unlawful withholding of the same from the 
pl’ff, and twenty-five dollars, which pl’ff states is the monthly value 
of the rents and profits of the premises for monthly rents and profits 


Deli ) MT ERT a. 


- 12th day of said month, the following proceedings were had, to wit: 
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from the rendition of judgment until the possession of the premises 
is delivered to pl’ff, and for other proper relief. 
GIVENS & McKEE, 
Att’ys for PUFf. 


Afterwards, to wit, on the 26th day of August, 1874, a writ of 


- gummons was issued from the office of said clerk, as follows: 


Writ of Summons. 


STATE OF MIssouRI, | nae 
County of Clark, 


The State of Missouri to the sheriff of Clark county, Greeting : 


We command you to summon Oliver Childress, if he be found 
in your county, to appear before our circuit court to be holden in 
and for the county of Clark, at the court-house in the town of Ka- 
hoka, in said county, on the first day of the next term thereof, to be 
begun and held on the first Monday in October next, A. D. 1874, 
then and there, before the judge of our said court, to answer the 
petition of Albert C. Widdicombe (a certified copy of which said 
petition is hereunto annexed), and have you then and there this 
writ, the return of your action thereupon. 

Witness my hand as clerk of our said — and the seal 

thereof. 
3 Done at office, in Kahoka, in the county aforesaid, on the 
26th day of August, A. D. 1874. 
[SEAL. | SAMUEL SPANGLER, Clerk. 


Which said writ was delivered to the sheriff of Clark Co., and by 
him returned with the following endorsement thereon, to wit: 


Sheriff’s Return. 


Executed the within writ in the county of Clark on the 19th day 
of Sept., A. D. 1874, by leaving a copy of the within writ & petition 
at the usual place of abode of O. P. Childers with a member of the 


family, a white person over the age of 16 years. 
| S. F. SACKET, Sheriff. 
By CHARLES BARNETT, Deputy. 


Afterwards, to wit, at the October term, 1874, of said Clark circuit 
court, and on the 13th day of said month, the following proceedings 
were had, to wit: 


A. C. WIDDICOMBE, PI’ff, vs. OLIVER CHILDERS, Defit. 
Ejectment. 


At this day comes said parties, by attorney, and, on motion of 
def’t, leave is given him to file his answer herein 60 days before next 
term. 


And afterwards at the April term, 1875, of said court, and on the 
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4 A. C. Wi1ppIcoMBE, PI’ff, vs. OLivER Cuitpers, Def’t. 
Ejectment. 


At this day comes said parties, by their respective attorneys, and, 
by consent of pl’ff, def’t files his answer herein. 


Said answer being in words and figures, as follows, to wit: 


Answer. 
A. C. Wippicompe, PI’ff, vs. OLIveR CHiLpErs, Defendant. 


Defendant denies that the plaintiff was, on the 1st day of January, 
1872, entitled to the possession of the land described in the petition. 
Denies that he unlawfully withholds the possession from plaintiff, to 
his damage in the sum of one thousand dollars or any other sum. 
Denies that the monthly value of the rents and profits of said prem- 
ises is twenty-five dollars. Denies that he unlawfully entered upon 
said premises. 

Wherefore defendant asks to be dismissed with costs. 

JAMES HAGERMAN, 
Attorney for Defendant. 


Afterwards at said April term, 1875, of said court, and on the 20th 
day of said month, the following proceedings were had, to wit: 


5 ALBERT C. WIDDICOMBE, PI’ff, vs. OLIVER CHILDREs, Def’t. 
Ejectment. 


At this day come the said parties, by their respective attorneys, 
and on motion of defendant leave is given him to file his amended 
answer herein 60 days before the next term of this court, until which 
term this cause is continued. 


Afterwards, to wit, at the October term, 1875, of said court, and 


on the 11th day of said month, the following proceedings were had, 
to wit: : 


Judg’t. 
ALBERT C. WIDDICOMBE, PI’ff, vs. OLIVER ‘CHILDERS, Def’t. 
Kyjectment. 


At this day come said parties, by their respective attorneys, and, 
this cause coming on to be heard is submitted to the court; and the 
court finds by the agreement of parties herein that the said plaintiff 
is entitled to the possession of the southeast fourth of section thirty- 
six, t’p 64, range 6,in Clark county, Mo. Thereupon it is considered 
and adjudged by the court that the said plaintiff do have & recover 
of and from the said defendants the possession of said lands; and 
it is further ordered that execution issue to restore said pl’ff the 
possession of said land, together with costs of suit. 
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6 At said October term of said court, and on the 12th day of 
said month, the following proceedings were had, to wit: 


Order to Set Aside Judg’t. 
ALBERT C. WippIcoMBE, PI’ff, vs. OLIVER CHILDERS, Def’t. 


Ordered by the court, on its own motion, that the judgment here- 
tofore rendered in this cause be, and the same is bereby, set aside. 


At said October term of said court,and on the 15th day of said 
month, the following proceedings were had, to wit: 


! | ALBERT C. WiIDDICoMBE, PI’ff, vs. OLIVER CHILDERs, Def'’t. 


a _ day comes said pl’ff and files motion for change of venue 
r Said motion being in words and figures, as follows, to wit: 
Motion for Change of Venue. 

$ ; A. C. W1ppIcoMBE, PI’ff, vs. O. P. Co1npers, Def’t. 


The plaintiff in the above-entitled cause makes affidavit and say 
that he, the said A. C. Widdicombhe, as plaintiff aforesaid, has good 
cause and does believe the judge of the circuit court of Clark 

7 Co., Mo., is prejudiced against him to that extent that he cannot 
impartially sit in said cause, and that he cannot have a fair 


trial before the said judge. 
A.C. WIDDICOMBE, Pv. 


Sworn & subscribed to this 14th October, 1875. 
D. N. LAPSLEY, C’lk. 


At said October term, 1875, of said court, and on the 18th day of 
said month, the following proceedings were had, to wit: 


Order for Change of Venue. 


_ ALBERT C. WippIcoMBE, PI’ff, vs. OLIVER CHILDERS, Def't. 


Kjectment. 


At this day come the said parties by their respective attorneys, 
and the motion heretofore filed for a change of venue in this cause 
coming on to be heard, is submitted to the court, and the court, after 
due consideration, doth sustain said application, and order that the 
venue of this cause be changed to Marion county, Missouri; and it 
is further ordered that the clerk of this court make out and trans- 
mit to the clerk of the circuit court of said county of Marion a full, 
true, and complete transcript of the record and proceedings had in 
this court, in relation to this cause, as the same remains of record 
and on file in his said office. 
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Certificate. 


STATE OF MIssouRI, ; ne 
County Clark, 23 


I, D. N. Lampsley, clerk of the circuit court for said county, 
8 certify the foregoing to be a full, true & complete transcript 
of the record & proceedings had in this court, in the cause 
entitled A. C. Widdicombe vs. Oliver Childers, as the same appear 
of record in my office. 
Witness my hand, as clerk, atid seal of said court. 
Dene at office, in Kahoka, November 24th, 1875. 


[SEAL. ] D. N. LAPSLEY, Clerk. 
By WIRT MORRIS, D. C. 
Costs 
To Samuel Spangler, clerk------ ~~~. ---------~-.------ 4 60 
8 Fr NI os inn ks sii cs sacahin wikia it i es 115 
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STATE OF MissourI, \ : 
9 County of Marion, 


Be it remembered that heretofore, to wit, at a circuit court con- 
tinued and held at the court-house, in the city of Palmyra, Marion 
county, Missouri, before the Honorable John T. Redd, judge of the 
16th judicial circuit of the State of Missouri and judge of this court, 
and on the 3rd day of March, being the fifth of the regular Febru- 
ary term of said court, A. D. 1876, the following among other pro- 
ceedings were had, to wit: 


| Filing of Def’ts Motion. 
ALBERT C. WIDDERCOMBE, PI’ff, vs. OLIVER CHILDRESS, Def ’t. 
At this day come Lucretia Jungher, Sally F. Johnston, and H. 
Will Johnston, by their attorney, and file motion to become parties 


defendants in this cause. | : 
Which said motion is in words and figures, as follows, to wit: 
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ALBERT C. WIDDICOMBE VS. OLIVER P. CHILDERS ET AL. 


STATE OF MIssouRI, 
County of Marion. : 


~ Motion. 


ALBERT C. WippicombBE, Plaintiff, 
v8. 


OLIVER P. CHILpREss, Defendant. 
In the Circuit Court. Feb’y Term, 1876. 


10 +. - Nowcomes Lucretia Jugher, Sally.F. Johnston, and H. Will 
Johnston, and shows to the court that they are the heirs-at- 
Jaw as widow & children of Theodore Jungher, who died seized of the 
Jands in this action sought to be recovered, and that since his death 
they have conveyed by deed of general warranty said lands to one 
John W. McKee and one Samuel McKee, and the defendant, Oliver 
P. Childress, is a tenant under them of a part of said lands; that they 
are responsible to said McKey on their warranty if they should be 
dispossessed of said premises, and are therefore affected by and deeply 
interested in the event of said suit; wherefore they ask to be made 
parties hereto and for leave to file their answer and defend said 
cause. : 
HAYGERMAN, ANDERSON anp BOULWAREH, 
- For Def’ts. 


And afterwards, to wit, at a circuit court continued and held as 


. aforesaid, before the Honorable John T. Redd, judge as aforesaid ; 


and on the 4th day of March, A. D. 1876, the following among other 
proceedings, were had, to wit: 


Motion Sust’d. Filing of Def’ts’ Answer. 
ALBERT C. WIDDICOMBE, PI’ff, vs. OLIVER CHILDRESS, Def’t. 


At this day come the parties herein, by their attorneys, and the 
motion of Lucretia Jungher, Sally F. Johnston, and H. W. 
Johnston, to be made parties defendant in this cause, now 
11 coming on to be heard, being seen and duly considered, is 
by the court sustained ; whereupon leave is given by the 
court to the said Lucretia Jungher, Sallie F. Johnston, and H. Will 
Johnston to file answer on or before Monday, the 6th instant, at 10 
o'clock a. m., in this cause. Whereupon comes said defendants by 
attorneys and files answer in this cause. Be 
Which said answer is in words.and figures following, to wit: 
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ALBERT C. WIDDICOMBE VS. OLIVER P. CHILDERS ET AL. 


Certificate. 


STATE OF gg es 
County Clark, se 


I, D. N. Lampsley, clerk of the circuit court for said county, 
8 certify the foregoing to be a full, true & complete transcript 
of the record & proceedings had in this court, in the cause 
entitled A. C. Widdicombe vs. Oliver Childers, as the same appear 
of record in my office. 
Witness my hand, as clerk, and seal of said court. 
Done at office, in Kahoka, November 24th, 1875. 


[sEAL.] D. N. LAPSLEY, Clerk. 
By WIRT MORRIS, D. C. 
Costs 
To Samuel Spangler, clerk-----------.-----------.------ 4 60 
I i i cs visas detente soem daltitinaje Nasa dn ds “adiloaiaahenee 115 
“ D. N. Lapsley, clerk_-----~- seine Sel idci s siiy tisaliie' 6 30 
“ Samuel Frazer, sheriff___----. ----..---+.----.~- or 50 
Attest: | | D. N. LAPSLEY, Clk. 
Index. 
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_STATE OF MIssourI, ; : 
9 County of Marion, ; 


Be it remembered that heretofore, to wit, at a circuit court con- 
tinued and held at the court-house, in the city of Palmyra, Marion 
county, Missouri, before the Honorable John T. Redd, judge of the 
16th judicial circuit of the State of Missouri and judge of this court, 
and on the 3rd day of March, being the fifth of the regular Febru- 
ary term of said court, A. D. 1876, the following among other pro- 
ceedings were had, to wit: 


| Filing of Def’is Motion. 
ALBERT C. WIDDERCOMBE, PI’ff, vs. OLIVER CHILDRESS, Def ’t. 
At this day come Lucretia Jungher, Sally F. Johnston, and H. 
Will Johnston, by their attorney, and file motion to become parties 


defendants in this cause. | ; 
Which said motion is in words and figures, as follows, to wit: 
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ALBERT C. WIDDICOMBE VS. OLIVER P. CHILDERS ET AL. 


STATE OF MIssouRI, ; : 
County of Marion. ‘ 


~ Motion. 


ALBERT C. WIDDICOMBE, Plaintiff, 
v8. 


OLIVER P. CHILDREss, Defendant. 
In the Circuit Court. Feb’y Term, 1876. 


10 - Now comes Lucretia Jugher, Sally.F. Johnston, and H. Will 

Johnston, and shows to the court that they are the heirs-at- 

_law as widow & children of Theodore Jungher, who died seized of the 
Jands in this action sought to be recovered, and that since his death 

they have conveyed by deed of general warranty said lands to one 

John W. McKee.and one Samuel McKee, and the defendant, Oliver 

P. Childress, is a tenant under them of a part of said lands; that they 

are responsible to said McKey on their warranty if they should be 

dispossessed of said premises, and are therefore affected by and deeply 

interested in the event of said suit; wherefore they ask to be made 

parties hereto and for leave to file their answer and defend said 


cause. | 
HAYGERMAN, ANDERSON anp BOULWARE, 
- For Def’ts. 


And afterwards, to wit, at a circuit court continued and held as 


. aforesaid, before the Honorable John T. Redd, judge as aforesaid ; 


and on the 4th day of March, A. D. 1876, the following among other 
proceedings, were had, to wit: 


Motion Sust’d. Filing of Def’ts’ Answer. 
ALBERT C. WIDDICOMBE, PI’ff, vs. OLIVER CHILDRESS, Def’t. 


At this day come the parties herein, by their attorneys, and the 
motion of Lucretia Jungher, Sally F. Johnston, and H. W. 
Johnston, to be made parties defendant in this cause, now 

11 coming on to be heard, being seen and duly considered, is 
, by the court sustained; whereupon leave is given by the 
court to the said Lucretia Jungher, Sallie F. Johnston, and HW. Will 
Johnston to file answer on or before Monday, the 6th instant, at 10 
o'clock a. m., in this cause. Whereupon comes said defendants by 
attorneys and files answer in this cause. , 
Which said answer is in words-and figures following, to wit: 
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Separate Answer of Lucretia A. Jungher, Sallie F. Johnston, and H. W. 


Johnston. 
In the Circuit Court of Marion County, Mo. February Term, 
A. D. 1876. 
A. C. WippicoBE, Plaintiff, 
v8. 


O. P. Cuinpers, Lucretia A. JUNGHER, SALLIE F. JOHNSTON, and 
H. Witt Jonnston, her husband, Defendant. 


The defendant-, Lucretia A. Jungher, Sallie F. Johnston, and H. 
Will Johnston, who, upon their own motion, have been made de- 
fendants in this cause by order of this court for their separate an- 
swer to the petition of the plaintiff, state: 

These defendants deny that the plaintiff was or is entitled to the 
possession of the land described in the petition as alleged ; deny 


that the defendant, O. P. Childers, wrongfully entered upon - 


12 said land, as alleged ; deny that the defendant, O. P. Child- 

ers, was, at the institution vi this suit or at any time before 
or since or is now in the possession of the whole of said land, and 
expressly avers that the said defendant, Childers, either at the insti- 
tution of this ‘suit, or at any time before or since, has not been in 
possession of any part of said land except 14,8, acres of said land, 
as hereinafter more particularly described. That the defendant, 
Lucretia A. Jungher, is the widow, and the defendant, Sallie F. 
Johnstone, is the heir and only heir-at-law of Theodore Jungher, 
deceased, and the defendant, H. W. Johnstone, is the husband of 
the said defendant, Sallie F. Johnstone. 

That heretofore, prior to the institution of this suit, the said 
Theodore Jungher died seized of the possession and title to the 
land described in plaintiff’s petition, namely: The southeast quar- 
ter of section thirty-six (36), township sixty-four (64) north, range 
six (6) west, in the county of Clark, in the State of. Missouri. 

That prior to the institution of this suit these defendants con- 
veyed the land aforesaid by deed, with covenants of warranty, to 
John W. McKee and Sam’! McKee, who thereupon entered upon 
and took the possession of said land. ‘That prior to the institution 

of this suit the said John W. McKee and Samuel McKee 
13 leased, by verbal contract, a small portion of said land— 

about 14,82; acres—to the defendant, O. P. Childers, who was 
at the institution of this suit, and has been ever since and is now, 
in possession of said 14,34; acres, as the tenant of the said John W. 
McKee and Samuel McKee or those claiming under them. 

That should the plaintiff recover in this action then these defend- 
ants would be liable to said McKee for the breach of the covenants 
of warranty in their deed to said McKee, and the said McKees have 
called upon these defendants to defend this suit, and hence their 
interest in the proper defence of this suit. . 

These defendants state that the 14,83, acres of the land aforesaid, 
which, as is admitted, was and is in the possession of the defendant, 
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O. P. Childers, is that part of said quarter section lying in the south 
part thereof, west of Fox slough, and which was and is enclosed by 
a certain fence built by said defendant, O. P. Childers. 

That all of thesaid quarter section, except the said 14,°,75 acres so 
enclosed as aforesaid was at the commencement of this suit, and 
has been ever since and is now in the possession of the said McKee 
or those claiming under them. | 

These defendants state that neither the plaintiff, nor his ancestor, 
nor his predecessor, nor his grantor, nor other person under whom 
he claims was seized or possessed of the premises in question within 
ten years before the commencement of this action, and therefore 
cannot recover in this action. 

These defendants further state that for more than thirty years next 
immediately preceding the commencement of this aetion the said 
defendant, O. P. Childers, the said McKee and those under whom 
they claim, were in possession of the said premises as heretofore 
stated ; that such possession was during all said time open, notori- 
ous, continuous, uninterrupted, and adverse to the plaintiff, and 
those under whom he claims and the plaintiff cannot recover in this 

action. 
14 These defendants for equitable-answer to the alleged cause 
of action of the plaintiff show: 

That prior to the 30th day of August, 1838, Edward Jenner Smith 
purchased and intended to so purchase the said S. E. qr. of section 
36, township 64, range 6 west, in the district of lands subject to sale 
at Palmyra, Missouri, from the United States of America, and paid 
the purchase price therefor and at same time purchased 400 acres 
of other lands from the United States, in said township and range. 

That afterwards, on the 30th day of August, 1838, the United 
States of America attempted to convey by patent the land so pur- 
chased to said Edward Jenner Smith, but by mistake in said patent 
the said southeast quarter is not properly described, but instead the 
southwest quarter of said section 36, township 64, range 6 west, is 
described in said patent. : 

These defendants show that the United States of America intended 
to convey said S. E. quarter, and did not intend to convey said 
southwest quarter to said Edward Jenner Smith, and that the same 
was so done by mistake. 

These defendants show that said United States of America had 
previously sold and conveyed by patent, dated and delivered the 
10th day of April, 1837, the said southwest quarter of said section 
36 to Robert Wooden ; that the said Robert Wooden purchased the 
said southwest quarter of the same officers, and at the same office, 
namely, Palmyra, Missouri, of the said United States of whom and 
where the said Edward Jenner Smith subsequently purchased the 
said southeast quarter. 

That said Edward Jenner Smith and the officers of the said land 
office well knew at the time of the purchase of said southeast quarter 
that said Robert Wooden had previously purchased and received a 

patent for said southwest quarter and was in the possession 
15 of same, and that the said officers of said land office did not 
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intend to sell again, and the said Edward Jenner Smith did 
not intend to buy the southwest quarter which had, as stated, been 
purchased and paid for by said Robert Wooden, but that the bar- 
gain was for the adjoining southeast quarter as heretofore stated, 


and the said patent to Edward Jenner Smith should have conveyed 


same to him, and would have done so except for the mistake as al- 
leged. These defendants state that immediately after the purchase 
of said lands the said southeast quarter was entered upon the Gov- 
ernment books and plats at said land office at Palmyra, Missouri, as 
belonging to said Edward Jenner Smith, and that same was returned 
for taxation, and that said Edward Jenner Smith took possession of 
same, paid taxes thereon as his own,and in good faith believed that 
he owned same. 

That subsequently the said Edward Jenner Smith conveyed with 
the other lands purchased by him the said southeast quarter by 
deed of general warranty to his brother, John. D. Smith, which deed 
was duly acknowledged and recorded in said Clark county, who 
took possession of and paid taxes on same until his death, believing 
in good faith that he was the owner of the same. | 

That the said John D. Smith by his last will and testament be- 
queathed, among other lands, the said S. E. quarter to his devisees, 
and by said last will and testament provided that the executors 
thereof, James Smith and James Haslett, should divide said Mis- 
souri land between the devisees mentioned in said will, which said 
last will and testament was duly probated in the courts of probate 
jurisdiction in both Clark and Lewis counties, Missouri. 

That subsequently, on the 11th day of May, 1839, under said last 
will and testament, they divided said lands between devisees, Flora 

C. Byrne, Mary C. Buck, and James Haslett, and the said 
16 southeast quarter was duly allotted to the devisee, Mary 

Conway Buck, which deed of division was duly acknowledged 
and filed for record 11th day of May, 1839, and duly recorded in the 
records of deeds of said Clark county, Missouri; that after the death 
of said John D. Smith and until said deed of division the said de- 
visees under said will were in possession of and paid taxes on said 
southeast quarter and other lands, believing in good faith that they 
were owners of said 8. E. quarter. 

That after said deed of division the said Mary C. Buck and her 
husband, Buck, took. possession of and paid taxes on said south- 


east quarter until they sold the same, believing in good faith they . 


were owners thereof. 

That subsequently the said Mary C. Buck and Buck, her 
husband, conveyed by deed of general warranty, among other lands, 
the said southeast quarter to Theodore Jungher, which deed was 
duly acknowledged and recorded in the records of lands of Clark 
county, Missouri; that thereafter the said Theodore Jungher during 
his lifetime was in possession of and paid taxes on said southeast 

uarter, believing in good faith that he was the owner thereof. 

That subsequently the said Theodore Jungher departed this life, 
leaving this defendant, Lucretia A. Jungher, his widow, and this de- 
fendant, SaJlie F. Johnson, his only heir. 
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That the defendant, H. Will Johnston, is the husband of said de- 
fendant, Sallie F. Johnston. 

That these defendants were in possession of and paid taxes on said 
southeast quarter, and in good faith believed themselves the owners 
thereof until they sold saime. 

That some time prior to the commencement of this suit these 
defendants sold and conveyed by deed of general warranty the said 
southeast quarter (among other lands) to John W. McKee and 

Samuel McKee, and that the said McKees took possession of 
17 and paid taxes on said southeast quarter, and in good faith 
believed themselves to be the owners of said land. 

That the said McKees verbally leased 14,8; acres lying in the 
south part of said southeast quarter and west of Fox slough and 
enclosed by a fence to the defendant, O. P. Childers, who was in 
possession of said 14,83, acres only at the commencement of this 
suit, and still in possession of same as tenant under said McKees. 
That at the commencement of this suit the said McKees were in 
possession of all the remainder of said southeast quarter, and they, 
or those who claim under them, are still in possession of same. 
These defendants show that the plaintiff is an attorney-at-law ; 
that he has resided at Boonville, Missouri; that the records of 
plats belonging to the land office at Palmyra, Missouri, and which 
show the purchase of the lands by Edward Jenner Smith and Robert 
Wooden, as heretofore stated, are now and have been for a number of 
years at Boonville; that the said plaintiff is very familiar with the 
records and plats of the said land office at Beonville, and is and 
has been for a number of years in the continuous practice of ascer- 
taining and discovering errors of description in the purchase and 
patenting of lands, and taking advantage of same to secure patents 
to himself; that the plaintiff has also been for a number of years 
familiar with the records of the Land Office at Washington, District 
of Columbia, and has had such knowledge for the purpose not of 
entering wild lands but of taking advantage of errors and defects of 
lands honestly and in good faith held by others, and thus securing 
to himself patents to lands of great value. ; 

That heretofore, before the 15th day of December, 1871, the plain- 
tiff, while prowling through the records of the land offices at Wash- 
ington and Boonville in pursuit of his nefarious and dishonest busi- 
ness, discovered the error in the patent to said Edward Jenner Smith, 

and with full knowledge of such error and mistake in the 
18 patent'in conveying the said S. W. quarter which had been 

previously patented to Robert Wooden instead of the S. E. 
quarter purchased by said Smith, and with full knowledge of the 
possession of these defendants, who were then in possegsion of said 
southeast quarter, and with the full knowledge of all the deeds and 
the will of said John D. Smith through which these defendants 
claimed title, and with full knowledge that these defendants and 
those under whom they claim had ever since 1838 been in possession 
of and paid taxes on said southeast quarter, and with full knowledge 
that the said southeast quarter was not in the market for sale by 
the United States, and had not been in the market since 1838, 
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and with full knowledge that for years there had been no land of 
the United States for sale in said Clark county, and with full knowl- 


edge that the plat of original entries at Boonville and a true tran- ' 


script thereof which had been certified under the law to Clark county 
and filed in the recorder’s office there showed that said S. E. quarter 
had been originally entered and purchased by said Edward Jenner 
Smith; and with tull knowledge that these defendants and those 
under whom they claimed had for more than thirty years believed 
themselves to be honestly and in good faith the owners of said south- 
east quarter; and that during all said time neither the United States 
nor any one else had questioned or disputed their title, and with 
full knowledge that these defendants were equitably entitled to a 
patent to said land. 
These defendants aver that the said plaintiff, with the full knowl- 
edge aforesaid for the purpose of cheating and defrauding these de- 
fendants and to secure to itself for a mere nominal sum a tract of 
land worth at that time at least $3,000, secured an assignment to 
himself of certain agricultural college scrip of the United States of 
America to the State of Kentucky, issued under act of Congress for 
the benefit of agriculture and the mechanic arts, and with such 
scrip, which cost him a mere nominal sum, procured a patent 
19 to be issued to himself for the said southeast quarter, under 
which patent he now claims title to same. 
These defendants aver that whatever title the said plaintiff 
may have acquired by said patent, he acquired in fraud of their 


rights, and with the intention to cheat and defraud them, and’ 


that he must be held to hold the same in trust for their use and 
benefit, or the use and benefit of those claiming under them. 

These defendants, further answering, say that the said plaintiff 
acquired the said patent to himself by fraud and misrepresentation 
practiced on the officers and agents of the United States of America. 

Wherefore these defendants pray that this cause may be disinissed 
at the cost of the plaintiff; but that should the court hold that the 
said plaintiff acquired any legal title by said patent to him, then 
that the court decree that the plaintiff hold such title in trust for 
the use and benefit of these defendants and those claiming under 
them ; and they pray that said tract be declared and enforced and 
that pl’ff be, by decree, divested of title to said land, and that the 
same be vested in these defendants or their said grantees, and for 
such other and further relief as to equity and good conscience may 


appertain. 
P. T. LAMAX, 
ANDERSON & BOULWARE, anp 
JAMES HAGERMAN, | 
Attorneys for Defendants: L. A. Jungher and . 
H. Will and Sallie F. Johnstone. 


And afterwards, to wit, at a circuit court continued and held as 
aforesaid before the Hon. John T. Redd, judge, as aforesaid. And 
on the 14th day of March, A. D., 1876, the following, among other 
proceeding-, were had, to wit: 


- 


arn 


« Which said motion is in words and figures as follows, to wit: 
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20 Filing of Demurrer. 


ALBERT C. WIDDICOMBE, Plaintiff, | 
v8. / 
OLIVER CHILDERS ef al., Defendants. / 


_ At this day come the parties herein by their attorney. Where- 
upon pl’ff files demurrer to separate answer of Lucretia Jungher, 
Sallie Johnson and H. Will Johnson in this: cause, which said © 
demurrer is in words and figures as follows, to wit: 


A. C. Wippicomse, PI’ff, 
v8. 
O. P. SuHiipers, Lucretia A. JUNGHER, SALLIE F. JoHNSON and 
H. W. Jounson, Def ’ts. 


In the Circuit Court, Marion County, Missouri. February Term, 
1876. 


The plaintiff comes and demurs to the separate answer of the 
defendants, Lucretia Jungher, Sallie Johnson, H. Will Johnson, and 


says that said answer does not state facts sufficient to constitute a 


defence to plaintiff's petition ; that defendants are not proper and 


necessary parties. 
THOS. L. ANDERSON, 
é | Ait’y for PU ffs. 


And afterwards, to wit, at a circuit court continued as aforesaid, 
before the Hon. John T. Redd, judge, as aforesaid; and on the fif- 
teenth day of March, 1876, the following, among other proceedings, 
were had, to wit: 


ALBERT C. WIDDICOMBE, PI’ff, vs. OLIVER CHILDERS e al., Def’ts. 


At this day come the parties herein by their attorneys, and 
the demurrer filed herein to separate answer of Johnson et al., now 
coming on to be heard and being seen and duly considered, is by the 

court overruled in this cause. 
21 And afterwards, to wit, at a circuit court continued and 
held as aforesaid, before the Hon. John T. Redd, judge as 
aforesaid, and on the 16th day of March, 1876, the following, among 
other, proceedings were had, to wit: 


Mo. to Strike Out Part of Def’ts’ Ans. Sust. . 
ALBERT C. Wippicomgp, PI’ff, vs. OLIVER CHILpERs et al. Def’ts. 


At this day come the parties herein, by their attorneys, Whereupon 
pl’ff files motion to strike out part of def’ts’ answer, which said 
motion now coming on to be heard, and, being seen and duly con- 
sidered, is by the court sustained as to all that part of the answer 
included in the motion, except that part alleging the plaintiff pro- 
cured his title by fraud. 
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In the Circuit Court of Marion County, Missouri, Feb’y Term, 1876. 


A.C. WippicoMBE, Pl’ff,  _ 
> WS. 
OLIVER P. CuinpReEss, Lucretia A. JUNGHER, SALLIE F. JOHNSON, 
and H. Will Johnson, Def’ts. 


The plaintiff comes and moves the court that so much of the sepa- 


rate answer of the defendants Lucretia Jungher, Sallie Johnson, and - 


H. Will Johnson as is hereinafter set forth may be stricken out, to 
wit: 3 
These defendants show that the plaintiff is an attorney-at-law ; 
that he has resided at Boonville, Missouri; that the records and 
plats belonging to the land office at Palmyra, Missouri, and which 
show the purchase of the land by Edward Jenner Smith and Robert 
Wooden, as heretofore stated, are now and have been for a number 
of years at Boonville; that the said plaintiff is very familiar with 
the records and plats of the said land office at Boonville, and is and 
has been for a number of years in the continuous practice of ascer- 
taining and discovering errors of description in the purchase and 
patenting of lands and taking advantage of same to secure 
22 patents to himself; that the plaintiff has also been for a num- 
ber of years familiar with the records of the Land Office at 
Washington, District of Columbia, and has had such knowledge for 
the purpose, not of entering wild lands, but of taking advantage of 
errors and defects of lands honestly and in good faith held by others 
and thus securing to himself patents to lands of great value; that 
heretofore before the 15th day of December, 1871, the plaintiff, while 
prowling through the records of the land offices at Washington and 


Boonville in pursuit of his nefarious and dishonest business, dis- 


covered the error in the patent to said Edward Jenner Smith. 

These defendants aver that the said plaintiff, with the full knowl- 
edge aforesaid, for the purpose of cheating and defrauding these de- 
fendants and to secure to himself for a mere nominal sum a tract of 
land worth at that time at least $3,000, secured an assignment to 
himself of certain agricultural college script of the United States of 
America to the State of Kentucky issued under the act of Congress 
for the benefit of agriculture and the mechanic arts, and with such 
script, which cost him a mere nominal sum, procured a patent to be 
issued to himself for the said southeast quarter, under which patent 
he'now claims title to same. 

These defendants, further answering, say that the said plaintiff 
acquired the said patent to himself by fraud, covin, and misrepre- 
sentation practiced on the officers and agents of the United States of 


America. | | 
THOMAS L. ANDERSON, 
Att'y for PV ff. 


And afterwards, to wit, at a circuit court continued and held as 
aforesaid, before Hon. John T. Redd, judge as aforesaid, and on 
Thursday, March 16th, A. D. 1876, the following, among other pro- 
ceedings were had, to wit: 3 | 


ELL LOPES I 
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Mo. Overruled. 
ALBERT C. Wippicomp, PI’ff, vs. OLIVER CHILDRESS et al., Def’ts. 


23 At this day come the parties herein by their attorneys, 

and, the motion filed herein to set aside order making cer- 
tain parties co-defendants herein now coming on to be heard and 
being seen and duly considered, is by the court overruled. 


And afterwards, to wit, at a circuit court continued and held as 
aforesaid before the Hon. John T. Redd as aforesaid, and on Thurs- 
day, March the 16th, A. D. 1876, the following, among other pro- 
ceedings, were had, to wit: 


Filing of Replication. 


A. C. Wippicomes, PI’ff, 
v8. 
 Ontver P. Cuivpress é al., Def’ts. 


At this day come- the plaintiff herein, by his attorney, and file 
replication in this cause, which said replication is 'n words and fig- 
ures as follows, to wit: 


In the Circuit Court Marion Co., Mo. February Term, 1876. 


A. C. WippicompE, PI’ff, 
vs. 
O. P. Co1ipREss, Lucretia A. JUNGHER, SALLIE F. JoHNSON, and 
H. Wii Jounson, her Husband, Def’ts. 


The plaintiff, for replication to defendants’ answer, deny that 
Theodore Jungher died seized of the possession and title to the land 
described in plaintiff’s petition. 

Plaintiff denies that previous to the institution of this suit the 
defendants conveyed the land aforesaid by deed with covenants of 
warranty to John W. McKee and Sam’! McKeeor that they took pos- 
session. Plaintiff denies that said John McKee and Sam’! McKee 
rents a small portion of said land, about 14,83, acres, to the def’t, O. 
P. Childress. PI’ff admits that O. P. Childress is in the possession, 
but avers that he is in possession of the whole and not a part of said 

land. Plaintiff denies that Childress is the tenant of John 
24 = W.McKee & Samuel McKee or those claiming under him. 

PI’ft denies that all of the quarter section, except 14,$,?; acres, 
enclosed, was at the commencement of this suit and has been ever 
since or is now in the possession of the said McKees or those claim- 
Ing under them. oF 

PI’ff denies that neither he nor his ancestors nor his predecessors 
nor his grantor nor other person under whom he claims was seized 
or possessed of the proveneee in question within ten years before the 
commencement of this action. 

Pl’ff denies that for more than thirty years next immediately 
preceding the commencement of this action the said defendant, O. 
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P. Childress, the said McKees, and those under whom they claim, 
were in possession of the said premises. PI’tf also denies that during 
said alleged possession such possession was during all said time 
open, notorious, continuous, and uninterrupted, and adverse to the 
pl’ff and those under whom he claims. PI’ff denies that prior to 
the 30th day of August, 1838, Edward Jenner Smith purchased or 
intended to purchase the said S. E. quarter of section 36, township 
64, range 6 W.,in the district of lands subject to sale at Palmyra, 
Missouri, from the United States of America, and paid the purchase 
price therefor. 

Pl’ff denies that said Smith purchased 400 acres of other lands 
from the United States in said township and range. 

Pl’ff denies that afterwards, on the 30th day of August, 1838, the 
United States of America attempted to convey by patent the said 
land to said Edward Jenner Smith. PI’ff denies that by mistake in 
said patent the said southeast quarter is not properly described, and 
that instead of the southwest quarter of said section 36, township 64, 
range 6 west, it was intended to describe the said S. E. qr. Pl’ff 
denies that the United States of America intended to convey said S. 
KE. quarter and did not intend to convey said S. W. quarter to said 

Edward Jenner Smith or that it was done by mistake. 
25 PI’ff says that he has no knowledge or information suf- 
ficient to form a belief as to whether or not on the 10th day 
of April, 1837, the said S. W. quarter, as to said section 36, was sold 
and conveyed by patent to Robert Wooden, and therefore denies the 
same. 

PI’ff says that he has no knowledge or information sufficient to 
form a belief as to whether or not the said Edward Jenner Smith 
and the officers of the land office at Palmyra knew at the time of 
the purchase of said southeast quarter that said Robert Wooden had 
previously purchased and received a patent for said southwest quar- 
ter and was in the possession, and that said officers of said land 
office did not intend to sell again and the said Ed. J. Smith did not 
intend to buy the said southwest guarter, which had, as stated, been 
purchased and paid for by said Robert Wooden, but that the bargain 
was for the adjoining southeast quarter. 3 

Plaintiff denies that said patent to said Ed. J. Smith should have 
—" the same to him and would have done so for the mistake 
alleged. | 

. PI’ff says that he has no knowledge or information sufficient to 
form a belief as to whether or not immediately after the purchase of 
-said land the said southeast quarter was intended upon the Govern- 
ment books and plats at said land office at Palmyra at Palmyra, 
Missouri, as belonging to said Ed. J. Smith, and that same was re- 
turned for taxation, and that said Ed. J. Smith took possession of 
same and paid taxes thereon as his own and in good faith believed 
that he owned the same, wherefore pl’ff denies the same. 

Plaintiff states that he has no knowledge or information sufficient 
to form a belief as to whether or not subsequently the said Edward 

J. Smith conveyed, with the other land purchased by him, 
26 the said southeast quarter by deed of general warranty to his 
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brother, John D. Smith, who took possession of of and paid 
taxes on same until his death, believing in good faith that he was 
the same, wherefore pl’ff denies the same. 

P|’ff states that he has no knowledge or information sufficient to 
form a belief as to whether or not John D. Smith by his last will 
and testament bequeathed, among other lands, the said southeast 
quarter to his devisees, and by said last will and testament that the 
executors thereof should divide said Missouri lands between the 
devisees mentioned in said will, and therefore pl’ff denies the same. 

PI’ff says that he has no knowledge or information sufficient to 
form a belief. as to whether or not on the 11th day of May, 1839, 
under said last will and testament they divided said land between 
devisees, Flora C. Byrne, Mary C. Buck, and James Haslett, and 
the said southeast quarter was duly allotted to the devisee Mary 
Conway Buck, wherefore he denies the samme. 

Pl’tf denies that after the death of said John D. Smith and until 
said deed of division the said devisees under said will were in pos- 
session of and paid taxes on said southeast quarter and other lands, 
believing in good faith that they were owners of said S. E. quarter. 

Pl’ff denies that after said pretended deeds of division the said 
Mary C. Buck and her husband took possession and paid taxes on 
said southeast quarter until they sold the same, believing in good 
faith they were the owners thereof. 

Plaintiff says that he has no knowledge or information sufficient 
to form a belief as to whether or not the said Mary C. Buck and her 
husband by deed of general warranty, among other lands, conveyed 
the southeast quarter to Theodore Jungher or not, wherefore he 

denies the same. 
27 PI’ff detiies that the said Theodore Jungher during his life 
time was in possession of and paid taxes on said southeast 
quarter believing — good faith that he was the owner thereof. 

Plaintiff says that he has no knowledge or information sufficient 
to form a belief as to whether or not Theodore Jungher departed this 
life leaving Lucretia A. Jungher, his widow, and defendant Sallie F. — 
Johnson his only heir. 

PI’ff denies that defendants were in possession of and paid taxes on 
said southeast quarter and in good faith believed themselves the 
owners thereof until they sold the same. 

Pl’ff denies that sometime prior to the commencement of this suit 
defendants sold and conveyed by deed of general warranty the said 
southeast quarter to John W. McKee and Samuel McKee, and that 
the said McKees took possession of and paid taxes on said southeast 
quarter in good faith and believed themselves to be the owners of 
said land. ee 

Pl’ff denies that the said McKees leased 14,875 acres lying in the 
south part of said southeast quarter and west of Fox slough, en- 
closed by a fence, to defendant O. P. Childers, who was in possession 
of only 14,83, acres. 

PI’ff states the fact to be that said McKees leased the whole of said 
southeast quarter to said O. P. Childress, who, at the commencement 
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of this suit, was in the possession. of the whole of said southeast 
quarter. 


Pl’ff denies that said McKees were in possession of any part of 


said southeast quarter at the commencement of this suit. 
Pl’ff denies that he ever discovered or knew of any error in the 


‘patent to said Edward J. Smith, or that he with any knowledge of 


any error and mistake in the patent in conveying the said S. W. 
quarter, which had been previously patented, to Robert Wooden 
instead of the S. E. quarter purchased by said Smith. 

28 P!’ff denies that he had any knowledge of the possession of 

defendants at the time he purchased said land of the United 
States of America or that they were in possession of said southeast 
quarter. 

PI’ff denies that he had any knowledge of any or all of the deeds 
named in his answer or of the will of John D. Smith. 

PI’ff denies that he had any knowledge or information as to the 
pretended title of defendants or those under whom they claim either 
at or before the time of his purchase. 

PI’ff denies that he had any knowledge or information at the time 
he bought said lands of the Government or at any time previous 
thereto that defendants or those under whom they clajm had ever 
been in possessicn or paid taxes on said land. | 

Pl’ff denies that at the time of his purchase from the United States 
he knew that said land had not been in market since 1838. — 

PI’ff denies that he purchased said land with any knowledge that 
for years there had been no land in Clark county for sale; but, on 
the contrary, pl’ff states that there was and had been land for entry 
in Clark county before and at the time pl’ff entered said land. 
| PPff denies that he had any knowledge that the plat of original 
entries at Boonville or transcript thereof filed in Clark county showed 
that said land was not subject to entry. | 

Pl’ff denies that he knew or was informed by records or otherwise 
that said southeast quarter had been originally entered and pur- 
chased by said Ed. J. Smith. 

PI’ff denies that he had any knowledge that the defendant and 
those under whom they claim had for more than 30 years believed 
themselves to be honestly and in good faith the owners of said land. 

PI’ff denies that he knew at the time he purcliased said land that 


‘the defendants were either legally or equitably entitled to said land 


or a portion thereof. 
Pl’ff denies that he acquired his patent to said land in fraud 
29 of def’ts’ rights and with the intentions to cheat and defraud 
them, or that he holds the same in trust for them or for their 
use and benefit. 

PI’ff denies that he obtained a patent to himself by fraud, covin, 
and misrepresentation practiced on the officers and agents of the 
United States of Aimerica. 

PI’ff denies all the allegations in defendant’s answer not admitted 


in this replication. 
A. C. WIDDICOMBE, 
By his Attorney, THOS. L. ANDERSON. 


“% 
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And afterwards, to wit, at a circuit court continued and held as 
aforesaid, before Hon. John T. Redd, judge as aforesaid, and on Mon- 
day, July 24th, A. D. 1876, the following, among other proceedings, 
were had, to wit: | 


Filing Mo. 
A. C. WippicomBks, PI’ff, vs. OLIVER CHILDREss, Def’t. 


At this day comes the defendant herein by his attorney and files 
motion to require the plaintiff to file bond for cost in this cause. 


Which said motion is in words and figures as follows, to wit: 


Motion. 
“In the Circuit Court of Marion County, Missouri. 


“A.C. WIDDICOMBE, Plaintiff, 
* against 
“QO. P. CHILDERS e¢ al., Defendants. 


“The defendants move the court to require the plaintiff to give 
security for costs— | i 
“Because the plaintiff is insolvent. Because the plaintiff has no 
property subject to execution in this State. 
“ANDERSON anp BOULWARE, 
“JAMES HAGERMAN, 
“ Attorneys for Defendants.” 


30 And afterwards, to wit, at a circuit court continued and 

held as aforesaid, before Hon. John T. Redd, judge as afore- 
said, and on July 29th, 1876, the following, among other proceedings, 
were had, to wit: 


A. C. WippicomsBgE, Plaintiff, vs. OLIVER CHILDERS, Defendant. 


At this day come the parties herein by their attorneys, whereupon 
deféndant files affidavit for continuance, and, on defendant’s motion, 
it is ordered by the court that this cause be continued at defendant’s 
cost.. It is therefore considered by the court that the plaintiff have 


and recover of defendants his costs by him at this term of court ex- | 


pended and that execution issue therefor. 
Which said affidavit is in words and figures as follows, to wit: 


Filing of Aff. for Cont. 


In the Circuit Court of Marion County, Missouri. July Term, 1876. 


ALBERT C. WIDDICOMBE vs. OLIVER CHILDRESS ef al. 


And now comme the above-named defendants and move the court 
to continue this cause to the next regular term of this court for the 
reasons stated in the following affidavit: Rufus E. Anderson, attor- 
ney for the above-named defendants, being duly sworn, says that the 
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defendants in this cause are not prepared for and cannot safely go 
to trial at this term of the court on account of the absence of a ma- 
terial witness; that the name of said witness ts John P. Hampton 
and that he is a resident of Lewis county, Missouri; that the tes- 
timony of said absent witness is material in this cause and these 
defendants cannot safely proceed to the trial of this cause without 
the testimony of said witness; that no other witness or person 
is in attendance or known to this affiant by whom -he can prove 
the facts which he expects to prove by said absent witness; that 
said witness is not absent by the consent, connivance, or procure- 
ment of these defendants; that def’ts have used due diligence 
to procure the attendance of said witness at this term of 
ol this court; that on the twenty-fourth day of July, 1876, they 
caused a subpoena to be issued out and under the seal of this 
court to be served on said Hampton, which subpoena they caused 
to be delivered to the sheriff of Lewis county, Missouri, on the 25th 
day of July, 1876, for services upon said witness, which subpoena 
was duly served upon said witness in Lewis county, Missouri, on the 
26th day of July, 1876, and the same is duly returned executed. 
That this affiant has good reason to believe and does believe that 
defendants will be able to procure the attendance and testimony of 
said witness at the next regular term of this court; that this appli- 
cation for a continuance of this cause is not made for the purpose 
of vexation or delay, but that substantial justice may be done and 
def’ts have a good and meritorious defense in this cause. 


RUFUS E. ANDERSON. 


STATE OF MIssouRI, t ss : 
County of Marion, 


Subscribed and sworn to before me this 29th day of July, 1876. 
7 JOSEPH H. DONLEY, Clerk. 


And afterwards, to. wit, at a circuit court continued and held as 
aforesaid, before the Hon. John T. Redd, judge as aforesaid, and on 
the 6th day of March, 1877, the following,among other proceedings, 
were had, to wit: 

Filing of Defts’ Amended Answer. 


A. C. WippiIcoMBeE, PI’ff, v8. OLIVER CHILDREss, Def’t. 


At this day come the parties herein, by their attorneys. Where- 
upon, by leave of court first had, defendant files amended answer 
in this cause. | , 


32 Which said amended answer is in words and figures as 
follows, to wit: 


> 
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“ Separate Amended Answer of Lucretia A. Jungherr, Sallie F. John- 
stone, and H. Will Johnstone, Her Husband.” 


In the Circuit Court of Marion County, Mo. February Term, 
A. D. 1877. 


A. C. WIpDDICOMBE, Plaintiff, 
against 
O. P. Cu1Lpers, Lucretia A. JUNGHER, SALLIE F. JOHNSTONE, and 
H. Witt JOHNSTONE, her husband, Defendants. 


The defendants, Lucretia A. Jungherr, Sallie F. Johnstone, and 
H. Will Johnstone, who, upon their own motion, have been made 
defendants in this cause by order of this court for their separate 
amended answer, leave of court to file same having been first ob- 
tained, to the petition of the plaintiff, state : | 

These defendants deny each and every allegation in said petition 
contained, except such as is herein expressly admitted. 

These defendants say that at and prior to and ever since the insti- 
tution of this suit, their codefendant, O. P. Childers, was and has 
been and now is in possession of 14,5, acres only of said southeast 
quarter, section 36, township 64, range 6 west, in Clark county, Mis- 
souri, being that part in the south end of said section, west of Fox 
slough, and enclosed by a fence. | 

These defendants state that the defendant, Lucretia A. Jungherr, 
is the widow, and the defendant, Sallie F. Johnstone, is the heir and 
only heir-at-law of Theodore Jungherr, deceased, and the defendant, 
H. Will Johnstone, is the husband of said defendant, Sallie F. 
Johnstone. 

That heretofore, prior to the institution of this suit, the said Theo- 
dore Jungherr died, seized of the possession and title to the land 
described in the petition. | 

That prior to the institution of this suit these defendants conveyed 


about 125 acres of the land aforesaid lying west of Fox slough by 


deed, with covenants of general warranty, to John W. McKee 
33 and Samuel McKee, who thereupon entered upon and took 

possession of said portion of said land and leased the portion 
above described to defendant, O. P. Childers. 

That said McKees, or those claiming under them, have been, ever 
since before the commencement of this suit, in possesston of the re- 
mainder of said portion of said land. — 

That the possession of said defendant Childers of. the portion of 
said land hereinbefore described has been and is held as tenant of 
the said McKees or those claiming under them. 

These defendants say that the said McKees, or those claiming 
under them, have notified these defendants to defend this suit as 
warrantors to them, and that these defendants would be liable to 
said McKees, or those claiming under them, for breach of their cov- 
enants of warranty in their said deed, should the plaintiff prevail 
in this suit, hence their interest in the proper defense of this suit. 

These defendants further answering state that neither the plaintiff, 
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nor liis ancestor, nor his predecessor, nor his grantor, nor any other 
person under whom he claims, was seized or possessed of the. prem- 
Ises in question within ten years before the commencement of this 
action, and therefore cannot recover. 

These defendants further answering say that for more than thirty 
years next immediately preceding the commencement of this action, 
the defendant, O. P. Childers,and the said McKees, and these defend- 
ants, and those under whom they claim, and those claiming under 
them, were in possession of the land, and that duringall that time, such 
possession was open, notorious, continuous, under color of title, unin- 
terrupted and adverse to the plaintiff, and those under whom he 
claims, and therefore the plaintiff cannot recover in this action. 

These defendants for equitable answer to the alleged cause of 
action of the plaintiff show that on or about November 8th, 1834, 
one Robert Wooden applied for, entered, and paid for the following 
Jands at the land office of the United States of America, then located 
at the city of Palmyra, in the county of Marion, in the State of 
Missouri, namely, the west half, and the west half of the northeast 
quarter, of section (36), in township sixty-four (64), in range six (6) 
west, then subject to private entry at said office, under and pursuant 
to acts of Congress of the United States, and subsequently a patent 

‘was duly issued to him therefor. ? 

34 That afterwards, on or about July 6th, 1836, one Edward 

Jenner Smith being desirous to purchase, among other lands 
in said township, the remaining tracts in said section thirty-six, 
namely, the east half of the northeast and the southeast quarter 
thereof, which were then subject to private entry, intended to apply, 
and did in fact apply, to the register of the said office to purchase 
them for cash. ; | 

That at that time the plat and tract book and other records of said 
office showed that the last above-described tracts were for sale and 
that the other tracts in said section had been previously entered by 
said Robert Wooden as above alleged. 

That the said plat and tract book showing the entries of said 
Wooden in said section thirty-six, and that the last above-described 
tracts therein were undisposed of and for sale, were shown to said 
——— J. Smith by the register of lands then in charge of said 
office. | 3 

That the register of lands then in charge of the said land office, 
as was then. his custom, produced a blank application for purchase 
at private sale and himself wrote out the application, as he supposed, 
for the lands last above described, then for sale in said office, and 
the said Edward J. Smith signed the same, supposing that the appli- 
cation as written was according to the understanding between him 
and the said Edward J. Smith. : ce 

That in writing out said application the said register negligent! 
made a mistake in this—instead of describing therein the southeast 
quarter of said section 36, he wrote the words “southwest } section 36,” 
which quarter section had been previously entered and disposed of 
to said Robert Wooden, as was fully shown by all the records of 
said office and as was fully known to both said Smith and said reg- 
ister. : | 3 
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That the said register of lands, upon his _ books of original entry, 
namely, the plat and tract book, made at that time the proper and 
correct entries, showing that the said Edward J. Smith had entered 
the said southeast quarter, as intended and understood by him and 
said Smith, and not the southwest quarter, as erroneously written 
in the said written application. 

That the said Edward J. Smith paid the purchase price of said 
lands and believed and supposed that he had purchased said south- 
east quarter, and did not discover the mistake made by the register 
in writing out said application. 

That the said register furnished him with a map showing, as 
was their mutual understanding, that he had purchased said south- 

east quarter. 
35 These defendants, therefore, aver that the said Edward J. 
Smith intended to apply for, enter, and pay for, and the said 
register of lands intended to receive the application for and sell said 
Smith the said southeast quarter, and that the application as writ- 
ten, for south west quarter section 36, was mistakingly written through 
the negligence of the said register. 

And these defendants further show that the officers, namely, the 
register and receiver of the said land office, were the same men at 
the time of the entries of said Robert Wooden and of said Edward 
J. Smith, and that the said officers did not intend to receive a second 
application for or sell a second time the said southwest quarter, and 
for them to have done so would have been contrary to law and in 
violation of their instructions and a fraud upon the purchaser at 
the second sale. 

These defendants state that immediately after the purchase of said 
lands and the entry of same upon the plat and tract book of said 
land office, as belonging to said Edward J. Smith, he entered upon 
the possession of same and believed that he owned the same. 

That subsequently, on the 6th day of November, 1837, the said 


Edward J. Smith conveyed, with the other lands so purchased by . 


him, the said southeast quarter by deed of general warranty to his 
brother, John D. Smith, which deed was duly acknowledged and 
recorded in said Clark county, Missouri, on page 129, in book A of 
the records of deeds of said county, who thereupon took possession 
of and -paid taxes on same until his death, claiming and believing 
in good faith that he was the owner of same. 

That the said John D. Smith departed this life on the — day of 
——, 1838, and by his last will and testament bequeathed, among 
other lands, the said southeast ‘quarter to his devisees, and, by his 
said last will and testament provided that the executors thereof, 
James Smith and James Haslitt, should divide said Missouri lands 
‘ between the devisees mentioned in said will, which said last will 
and testament was duly probated in the courts of probate jurisdic- 
tion in both Clark and Lewis counties, Missouri, and is duly re- 
corded in book A, page 625, of the record of deeds of said county. 

That subsequently, on the 11th day — May, 1839, the said 
36 executors under said last will and testament divided said 
lands. between the devisees mentioned in the will, namely: 
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Flora C. Byrne, Mary C. Buck and James Haslitt, and the said south- 
east quarter was duly allotted to the devisee, Mary Conway Buck, 
which deed of division was duly acknowledged and filed for record, 
and duly recorded May 11th, 1839, in the record of deeds of said 
Clark county, in book A, page 587. 

That after the death of said John D. Smith, and until said deed 
of division, the devisees, under said will, were in possession of, and 
paid taxes on said southeast quarter and other lands, claiming and 
believing they were the owners of same in trust for the purposes 
specified in said last will and testament. 

That after the said deed of division the said Mary C. Buck and 
her husband took possession of and paid taxes on said southeast quar- 
ter until they sold the same, claiming, and believing in good faith, 
they were the owners thereof. 

That subsequently, to wit, on or about the 18th day of September, 
1857, the said Mary C. Buck and John Buck, her husband, conveyed 
by deed of general warranty, among other lands, the said southeast 
quarter to Theodore Jungherr, which deed was duly acknowledged 
and recorded in the records of lands in Clark county, in book K, 

age 135, of records of deeds. 

That thereafter the said Theodore Jungherr, during his lifetime, 
was in possession of and paid taxes on said southeast quarter, claim- 
ing, and believing in good faith, that he was the owner thereof. 

That subsequently the said Theodore Jungherr departed this life, 
leaving this defendant, Lucretia A. Jungherr, his widow, and this 
defendant, Sallie F. Johnstone, his only heir; that the defendant H. 
Will Johnstone is the husband of said defendant, Sallie F. John- 
stone. 

That after the death of said Theodore Jungherr these defendants 
were in possession of and paid taxes on said southeast quarter, and in 
good faith claiming and believing themselves the owners thereof. 

That prior to the institution of this suit, to wit, about the 18th 
day of June, 1870, these defendants sold and conveyed by deed of 
general wa-ranty about 35 acres more of less of said southeast quarter, 
being the part thereof lying east of Fox slough, to E. Pratt Buell 
and John Fallon; and the said Buell and Fallon, or those claiming 
under them, have ever since been in possession of said land and pay- 
ing taxes, claiming in good faith and believing themselves to be the 

owners thereof. | 
oT That prior to the institution of this suit, to wit, on or about 


January Ist, 1873, these defendants sold and conveyed, by - 


deed of general warranty, the remaining portion of said southeast 
quarter, being about 125 acres, more or less, lying west of Fox 
slough, to John W. McKee and Samuel McKee, and that said Mc- 
Kees took possession of said portion of said southeast quarter, and 
they, or those claiming under them, have ever since been in posses- 
sion thereof and paying taxes on same, claiming and believing in 
good faith that they were the owners thereof. 

That the said McKees, in the year 1874, verbally leased 14,83, 
acres, lying in the south part of said southeast quarter, and west of 
Fox slough, and enclosed by a fence, to the defendant, O. P. Childers, 
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as far back as 1848; and with full knowledge that the original plat 
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who was in the possession of said 14,8; acres only ai the commence- 
ment of this suit, as tenant of said McKees, and still is in possession 
of same as tenant of said McKees, or those claiming under them; 
that all the remainder of said southeast quarter was, at the com- 
mencement of this suit and is now, in the possession of said McKees 
and said Buell and Fallon, or those claiming under them. 

These defendants show that the plaintiff is an attorney-at-law; 
that he has resided at Boonville, Missouri; that the original records 
and plats formerly belonging to the land office at Palmyra, Missouri, 
and which show or did show the proceedings before said land office, 
relative to the said purchases of said Robert Wooden and said Ed- 
ward J. Smith, are now, and have been for a number of years last 


. past, kept at Boonville. 


That the said plaintiff is very familiar with, and an expert in his 


knowledge of, the records and plats of the said land office at Boon- 


ville, and is and has been for a number of years in the continuous 
practice of ascertaining and discovering errors of description in the 
purchase of lands and taking advantage of saine to secure patents to 
himself; that the plaintiff has also been for a number of years prac- 


‘ticing before the General Land Office at Washington, District of 


Columbia, until, by reason of his dishonest practice, the Commis- 
sioner of the General Land Office excluded him from practicing 
before said Department, and familiar with the records of said Land 
Office and has been constantly using such knowledge for the pur- 
pose, not of entering vacant lands, but of taking advantage of errors 
and defects in titles of Jands honestly and in good faith held by others 
and thus securing to himself patents to lands of great value. 
38 That heretofore, on or about May 10, 1871, the plaintiff, 
“ while prowling through the records of the Land Offices at 
Washington and Booneville in pursuit of his nefarious and dis- 
honest business,” discovered the mistake and error in the written ap- 
plication of said Edward J. Smith and in the patent which had 
issued thereon, and with full knowledge of the mistake which had. 
been made in said application and patent, being for the southwest 
quarter instead of the southeast quarter of said section 36; and with 
full knowledge that the said Wooden had previously purchased and 
paid for and received a patent for said southwest quarter; and with 
full knowledge of the possessions of these defendants and those 
claiming under them who were then in possession of said southeast 
quarter; and with full knowledge of all the deeds and the will of 
John D. Smith, hereinbefore set out, under which these defendants 
claimed title; and with full knowledge that these defendants and 
those claiming under them and those under whom they claimed 
had, ever since 1836, been in possession of and paying taxes on said 
southeast quarter, claiming in good faith and believing themselves 
to be the owners thereof; and with full knowledge that the south- 
east quarter was not in the market for sale by the United States and 
had not been since 1836; and with full knowledge that for years 
there had not been any public land for sale in said Clark county, 
and that the last tract in said township 64, range 6, had been sold 
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and tract-book, the books of original entries at Boonville, and a 
true transcript thereof, which had been certified under the law to 
Clark county and filed in the recorder’s office there, showed that 
the said southeast quarter had been originally entered and purchased 
by said Edward J. Smith ; and with full knowledge that the defend- 
ants and those claiming under them and those under whom they 
claimed had, for more than thirty years, believed themselves to be 
honestly and in good faith the owners of said southeast quarter, 
and that during all said time neither the United States nor any one 
else had questioned or disputed their title; and with full knowledge 
that these defendants or those claiming under them were equitably 
entitled to a patent to said land. With the full knowledge of all 
the facts and circumstances aforesaid, the said plaintiff, for the pur- 
pose of cheating and defrauding these defendants and those claiming 

under them and to secure to himself, for a mere nominal 
39 sum, a tract of land worth at that time at least $3,000, se- 

cured an assignment to himself of certain agricultural col- 
lege scrip of the United States of America to the State of Kentucky, 
issued under act of Congress for the benefit of agricultural and 
mechanical arts, and with such scrip, which cost him a mere nomi- 
nal sum, procured a patent to be issued to himself for the said south- 
east quarter, under which patent he now claims title. 

These defendants charge that the plaintiff, in order to:secure the 
patent to said land, fraudulently erased and changed, or fraudulently 
caused to be erased and changed, the original plat and tract book on 
file at Boonville, so that they might conform to the said erroneously 
written application of Edward J. Smith, and show that said Smith, 
instead of entering said southeast quarter, entered the said south- 
west quarter, which had been previously entered and paid for and 
patented to said Robert Wooden. ee 

These defendants aver that the erasure and change of said plat 
and tract book was also fraudulent and wrongful in that, under the 
rules and regulations of the General Land Office the said southeast 
quarter had been, on account of the mistakes on the said plat and 
tract book, withheld from the market for years, and it could not be 
restored to market or offered for sale again without publication of 
its restoration to market having first been made.. 

That the object and purpose of these rules and regulations were 
to give public notice that those parties who might have equities in 
the land might protect themselves. 

That these rules and regulations and their effect and purpose were 
well known to plaintiff, and the plaintiff also well knew that on ac- 
count of the markings of said plat and tract book the said land had 
been withheld from market, and the plaintiff fraudulently procured 
a patent to said southeast quarter without having same restored to 
market ; and, therefore, these defendants further say that said plain- 
tiff fraudulently imposed upun the officers of the Jand office, or 
fraudulently conspired with some of them to secure said patent to 
said land without complying with the rules and regulations of the 
land department—that he might the more certainly cheat and de- 
fraud these defendants or those claiming under tliem. 
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These defendants charge that whatever legal title the plaintiff 
may have acquired by said patent he acquired with knowledge of 
and in fraud of these rights, and with the intention to cheat and 
defraud them, and that he must be held to hold the same in trust 
for their use and benefit, or the use and benefit of those claiming 
under them. | 

 - Wherefore these defendants pray that if the court should find that 
> the plaintiff has the legal title to said land that the court 
40 decree the same to these defendants, or to those claiming 
under them, and for such other and further relief as to equity 
and good conscience may being. 
JAMES HAGERMAN, 
P. T. LOMAX, and 
ANDERSON ano BOULWARE, 
. Attorneys for Defendants. 
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And afterwards, to wit, at a circuit court continued and held as 
aforesaid, before Hon. John T. Redd, judge as aforesaid, and on the 
7th of March, 1877, the following, among other, proceedings, were a 
had, to wit: {a 

Filing of Mo. | 
A. C. W1ppIcoMBE, PI’ff, vs. OLIVER CHILDERS, Def’t. 


At this day come the defendant here, by his attorney, and filed 
a motion to strike out part of defendant’s answer in this cause; which | 
said motion is in words and figures as follows, to wit: 


Motion. 
In the Circuit — of Marion County, Missouri. February Term, 1877. 
A. C. WIDDICOMBE, PI’ff, 
against ; 
O. P. Cu1tprReEss, Lucretia A. JUNGHER, SALLIE F. JOHNSTON, and 
H. Wit Josnston, her Husband, Def’ts. 


ls ee a ee ee eh 


The plaintiff comes and moves the court that so much of the | = 
‘ » amended answer of the defendants, Lucretia A. Jungher, Sallie F. | @ 
Johnston, and H. Will Johnston, her husband, as is hereina‘ter set | 
forth, may be stricken out, to wit: 
The defendants show that the plaintiff is an attorney-at-law. & 
That he has resided at Boonville, Missouri; that the original , 
records and plats formerly belonging to the land office at Palmyra, 
Missouri, and which show or did show the proceedings before said 
land office relative to the said purchase of said Robert Wooden and 
said Edward Jenner Smith, are now and have been for a number 
of years last past kept at Boonville. 
41 That the said plaintiff is very familiar with and an expert 
in his knowledge of the records and plats of the said land 
office at Boonville, and is and has — for a number of years in the 
continuance practice of ascertaining and discovering errors of de- 
scription in the purchase of lands and taking advantage of same to 
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secure patents to himself; that the plaintiff has also been for a 
number of years practicing before the General Land Office at Wash- 
ington, District of Columbia, until by reason of his dishonest prac- 
tices the Commissioner of the General Land Office excluded him 
from practicing before the said Department, and familiar with the 
records of said office, and has been constantly using such knowledge 
for the purpose, not of entering vacant lands, but of taking advantage 
of errors and defects in titles of lands honestly and in good faith 
held by others, and thus securing. to himself patents to lands of 
great value. ' 
- That heretofore, on or about May 10th, 1871, the plaintiff, while 
prowling through the records of the land offices at Washington and 
Boonville in pursuit of his nefarious and dishonest business, dis- 
covered the mistake and error in the written application of Edward 
Jenner Smith and in the patent which had issued thereon, and with 
full knowledge of the mistake which had been made in said appli- 
cation and patent being for the S. W. quarter instead of the south- 
east quarter of said section 36, and with full knowledge that the 
said Wooden had previously purchased and paid for and received a 
patent for said S. W. quarter, and with full knowledge of the posses- 
sions of these defendants and those claiming under them, who were 
then in possession of the southeast quarter, and with full knowledge 
of all the deeds and the will of John D. Smith hereinbefore set out, 
under which these defendants claimed title, and with full knowledge 
that these defendants and those defendants and those under whom 
they claimed had, ever since 1836, been in possession of and 
42 paying taxes on said southeast quarter, claiming in good 
faith and believing themselves to be the owners thereof, and 
with full knowledge that the southeast quarter was not in the market 
for sale by the United States and had not been since 1836, and with 
full knowledge that for years there had not been any public land 
for sale in said Clarke county, and that the last tract in said townshi 
64, range 9, had been sold as far back as 1848, and with full knowl- 
edge that the original plat and tract book—the books of the original 
entries at Boonville and a true transcript thereof which had been 
certified under the law to Clarke county and filed in the recorder’s 
office there—showed that the said southeast quarter had been origin- 
ally entered and purchased by said Edward Jenner Smith, and with 
full knowledge tiat the defendants and those claiming under them, 
and those under whom they claimed, had, for more than thirty 
years, believed themselves to be honestly and in good faith the 
owners of said southeast quarter, and that during all said time 
neither the United States nor any one else had questioned or dis- 
puted their title, and with full knowledge that these defendants or 
those claiming under them were equitably entitled to a patent to 
said land. With the full knowledge of all these facts and circum- 
stances aforesaid, the said plaintiff, for the purpose of cheating and 
defrauding these defendants and those claiming under them, and to 
secure to himself for a mere nominal sum a tract of land worth at 
that time at least $3,000, secured an assignment to himself of certain 
agricultural college scrip of the United States of America to the 
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State of Kentucky, issued under the act of Congress for the benefit 


_ of agricultural and mechanical arts, and with such scrip, which cost 


him a mere nominal sum, procured a patent to be issued to himself 
for the said southeast quarter, under which patent he now claims 
title. 


43 These defendants charge that the plaintiff, in order to secure 


the patent to said land, fraudulently erased and changed or 
fraudulently caused to be erased and changed the original plat and 
tract book on file at Boonville so that they might conform to the 
said erroneous-written application of Edward Jenner Smith and show 
that said Smith, instead of entering said southeast quarter, entered 
the said southwest quarter, which had been previously entered and 
paid for and patented to said Robert Wooden. 

These defendants aver that the erasure and change of said plat 
and tract book was also fraudulently and wrongful in that, under 
the rules and regulations of the General Land Office, the said south- 
east quarter had been, on account of the mistakes on said plat and 
tract book, withheld from the market for years, and it could not be 
restored to market or offered for sale again without publication 
of its restoration to market having first been made. 

That the object and purpose of these. rules and regulations were 
to give public notice, that those parties who might have equities in 
the land might protect themselves. 

That these rules and regulations and their effect and purpose were 
well known to plaintiff, and the plaintiff also well knew that on 
account of the makings of said plat and tract book the said land had 
been withheld from market, and the plaintiff fraudulently pro- 
cured a patent to said southeast quarter without having same restored 
to market; and therefore the defendants further say that said plain- 
tiff fraudulently enforced upon the officers of the land office or 
fraudulently conspired with some of them to secure said patent to 
said land without complying with the rules and regulations of the 
Department, that he might the more certainly cheat and defraud — 

these defendants or those claiming under them. 
44 These defendants charge that whatever legal title the plain- 
tiff may have acquired by said patent he acquired with know]- 
edge of.and in fraud of their right and with the intention to cheat 
and defraud them, and that he must be held to hold the same in 
trust for their use and benefit or those claiming — them. 


THOS. L. ANDERSON, 


ED. R. McKEE, 
Ait’ys for Plaintiff. 


And afterwards, to wit, at a circuit court continued and held as 
aforesaid, before the Hon. John T. Redd, judge as aforesaid, and on 
the 8th day of March, 1877, the following, among other, proceedings 
were had, to wit: 
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Filing of PV fi’s Demurrer. 
A. C. WippicoBE, PI’ff, vs. OLIVER CHILDERS, Def’t. 


At this day comes the plaintiff herein, by his attorney, and files 
demurrer to second count in defendant’s answer in this cause ; which 
said demurrer is in words and figures as follows, to wit:. 


Demurrer. 
In the Circuit Court of Marion County, Missouri. February Term, 


ALBERT C. WIDDICOMBE, Plaintiff, 
against 
OLIveR P. Cuiipers, Lucretia A. JUNGHER, SALLIE F. JOHNSTON, 
and H. Wit Jounston, Defendants. 


The plaintiff comes and demurs to the second count of the amended 
answer of defendants, Lucretia A. Jungher, Sallie F. Johnston, and 
H. Will. Johnston, it being the equitable relief set up because said 
count does not state facts sufficient to constitute a cause of action or 


defense to this suit. 
THOMAS L. ANDERSON, 
ED. R. McKEE, 
Atl’ys for PU ff. 


And afterwards, to wit, at a circuit court continued and held as 

aforesaid, before the Hon. John T. Redd, judge as aforesaid, 

45 and on Thursday, March the 8th, A. D. 1877, the following, 
among other, proceedings were had, to wit: 


Demurrer Overruled to Def’t’s Answer. 
A. C. WippicoMBE, PI’ff, vs. OLIVER CHILDREsS, Def’t. 


_, At this day come the parties herein, by their attorneys, and 
the demurrer to defendant’s answer herein now coming on to be 
heard, being seen and duly considered, is by the court overruled in 


2 


this cause. 


And afterwards, to wit, at a circuit court continued and held as 
aforesaid, before the Hon. John T. Redd, judge as aforesaid, and on 
Saturday, March the 10, A. D. 1877, the following, among other, pro- 
ceedings were had, to wit: 


A. C. W1pDICcOMBE, PI’ff, vs. OLIVER CHILDREss e¢ al., Def’ts. 


¢At this day come the parties herein, by their attorneys, and the 
plaintiff’s motion to strike out defendants’ amended answer herein 
now coming on to be heard, being seen and duly considered, is by 
the court sustained ; whereupon it is ordered by the court that cer- 
tain portions of defendants’ amended answer be stricken out; which 
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portion of said amended answer stricken out reads as follows, to wit: 
The defendants show that the plaintiff is an attorney-at-law; that 
he has resided at Boonville, Missouri; that the original records and 
plats, formerly belonging to the law office at Palmyra, Missouri, and 
which show or did show the proceedings before said land office rela- 
tive to the said purchasers of said Robert Wooden and said Edward 
Jenner Smith, are now and have been for a number of years last 
past kept at Boonville; that the said plaintiff is very familiar 
with and an expert in his knowledge of the records and plats 
of the said land office at Boonville, and is and has been for a 

number of years in the continuous practice of ascertaining 
46 and discovering errors of description in the purchase of 


lands and taking advantage of same to secure patents to’ 


himself; that the plaintiff has also been for a number of years prac- 
ticing before the General Land Office at Washington, District of 
Columbia, until by reason of his dishonest practices the Commis- 
sioner of the General Land Office excluded him from practicing be- 
fore the said Department, and fainiliar with the records of said 
land office, and has been constantly using such knowledge for the 
purpose, not of entering vacant lands, but of taking advantage of 
errors and defects in titles of lands honestly and in good faith held 
by others, and thus securing to himself patents to lands of great 
value; while prowling through the records of the land offices at 
Washington and Boonville in pursuit of his nefarious and dishonest 
business, and with full knowledge that for years there had not been 
any public land for sale in said Clarke county, and that the last tract 
in said township 64, range 9, had been sold as far back as 1848, and 
with full knowledge that these defendants and those claiming under 
them, and those under whom they claimed, had for more than thirty 
years believed themselves to be honestly and in good faith the own- 
ers of said southeast quarter, and that during all said time neither 
the United States nor any — else had questioned or disputed their 


title ; these defendants aver that the erasure and change of said plat - 


and tract book was also fraudulent and wrongful in that, under the 
rules and-regulations of the General Land Office, the said southeast 
quarter had been, on account of the mistakes on said plat and tract 
book, withheld from the market for years, and it could not be re- 
stored to market or offered for sale again without publication of its 
restoration to market having first been made; that the object and 


_ purpose of these rules and regulations were to give public notice 


that those parties who might have equities in the land 


AT might protect themselves; that these rules and regulations 


and their effect and purposes were well known to plaintiff, 
and the plaintiff also well knew that on account of the Markings of 
suid plat and tract book the said land had been withheld from mar- 
ket, and the plaintiff fraudulently procured a patent to said 
southeast quarter without having same restored to market; and 
thereupon the defendants further say that said plaintiff fraudu- 
lently itaposed upon the officers of the land office or fraudulently 
conspired with some of them to secure said patents to said land 
ne ere with the rules and regulations of the Depart- 
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ment, that he might the more certainly cheat and defraud these de- 
fendants or those claiming under them. 


And afterwards, to wit, at a circuit court continued and held as 
aforesaid, before the Honorable John T. Redd, judge as aforesaid, 
and on Monday, March the 12th, A. D. 1877, the following, among 
uther, proceedings were had, to wit: | 


Leave to File Reply. 
A. C. Wippicomse, PI’ff, vs. OLIVER CHILpREss, Def’t. 
At this day come the parties herein, by their attorneys, where- 
. upon it is ordered by the court that plaintiff have leave to file 


replication to defendant’s answer sixty days before next term in this 
cause, and this cause is continued. 


And afterwards, to wit, at a circuit court continued and held as 
aforesaid, before Hon. John T. Redd, judge as aforesaid, and on 


Thursday, November the 8th and 16th day of adjourned July term, | 


A. D. 1877, the following, among other proceedings, were had, to wit: 


Filing of Replication. 


ALBERT C. WIDDICOMBE, PI’ff, 
v8. 
O. P. CHILDERS é al., Def ’ts. 


At this day comes the plaintiff herein, by his attorney, and files 
replication to defendants’ answer in this cause. 


48 Which said replication is in words and figures, as follows, 
to wit: 
| Replication. 
In the Circuit Court Marion County, Missouri. February Term, 
1876. 2 
A. C. WippIcomsBE, PI’ff, 
v8. : 


QO. P. Co1LpErs, Lucretia A. JUNGHER, SALLIE F. JoHNston, and 
H. Win. Jonnston, Her Husband, Def’ts. 


The plaintiff, for a replication to defendants’ answer, deny that 
Theodore Jungher died seized of the possession and title to the land 
described in plaintiff’s petition. : 

PI’ff denies that previous to the institution of this suit the defend- 
ants conveyed the land aforesaid by deed with covenants of warranty 
to John W. McKee and Samuel McKee or that they took posses- 
sion. Plaintiff denies that said John McKee and Sam’! McKee rent 
a small portion of said land—about 14.82 acres—to the defendant, 
O. P. Childers. PI’ff admits that O. P. Childers is in the possession, 
but avers that he is in possession of the whole and not a part of 
said land. Plaintiff denies that Childers is a tenant of John W: McKee 
and Samuel McKee or those claiming under him. 
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_PIff denies that all of the quarter-section except 14.82 — enclosed 
was, at the commencement of this suit, and has been ever since or is 
_ in the possession of the said McKees or those claiming under 
them. 

Pl’ff denies that neither he nor his ancestors nor his predecessors 
nor his grantor nor other person under whom he claims was seized 
or possession of the premises in question within ten years before the 
commencement of this action. 

PI’ff denies that for more than thirty years next immediately 
preceding the commencement of this action the said defendant, O. 
P. Childers, the said McKees, and those under whom they claim 
were in possession of the said premises. PI’ff also denies that during 

said alleged possession such possession was during all said time 

49 open, notorious, continuous, and uninterrupted and adverse to 

: the plaintiff and those under whom he claims. PI’ff denies that 

prior tothe 30th day of August, 1838, Edward JennerSmith purchased 

or intended to purchase the said S. E. qr. of section 36, township 

64, range 6 W., in the district of lands subject to sale at Palmyra, 

Missouri, from the United States of America, and paid the purchase 
price therefor. 

Plaintiff denies that said Smith purchased 400 acres of other 
lands from the United States in said township and range. 

PI’ff denies that afterwards, on the 30th day of August, 1838, the 
United States of America attempted to convey by patent the said 
land to said Edward Jenner Smith. PI’ff denies that by mistake in 
said patent the said southeast quarter is nut properly described, and 
denies that instead of the southwest quarter of said section 36, town- 
ship 64, range 6 west, it was intended to describe the said S. E. qr. 
Pl’ff denies that the United States of America intended to convey said 
S. E. qr. and did not intend to convey said S. W. quarter to said 
Edward Jenner Smith or that it was done by mistake. 

PI’ff says that he has no knowledge or information sufficient to 
form a belief as to whether or not on the 10th day of April, 1837, 
the said southwest quarter, as to said section 36, was sold and con- 
veyed by patent to Robert Wooden, and therefore denies the same. 

Pl’ff says that he has no knowledge or information sufficient to 
form a belief as to whether or not the said Edward Jenner Smith 
and the officers of the land office at Palmyra knew at the time of 
the purchase of said southeast quarter that said Robert Wooden had 
previously purchased and received the patent for said southwest quar- 
ter and was in the possession, and that said officers of said land 
office did not intend to sell again and the said Ed. J. Smith did not 
intend to buy the said southwest quarter, which had, as stated, been 

purchased and paid for by said Robert Wooden, but that the 
50 bargain was for the adjoining southeast quarter. 

PI’ff denies that said patent to Edward J. Smith should 
have conveyed the same to him and would have done so — for the 
mistake alleged. 

Pl’ff says that he has no knowledge or information suflicient to 
form a belief as to whether or not immediately after the purchase 

entered upon the Gov- 
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ernment books and plats at said land office at Palmyra, Missouri, as 
belonging to said Ed. J. Smith, and that same was returned for 
taxation, and that said Ed. J. Smith took possession of same and 
paid taxes thereon as his own and in good faith, believing that he 
owned the same. . Wherefore plaintiff denies the same. 

Plaintiff states that he has no knowledge or information sufficient 


to form a belief as to whether or not subsequently the said Edward . 


J. Smith conveyed with the other land purchased by him the said 
southeast quarter by deed of general warranty to his brother, John 
D. Smith, who took possession of and paid taxes on same until his 
death, believing in good faith that he was the same. Wherefore 
plaintiff denies the same. 

Plaintiff states that he has no knowledge or information sufficient 
to form a belief as to whether or not John D. Smith by his last will 
and testament bequeathed, among other lands, the said southeast 
quarter to his devisees, and by said last will and testament that the 
executors thereof should divide said Missouri lands between the 
devisees mentioned in said will, and therefore plaintiff denies the 
same. PI’ffsays that he has no knowledge or information sufficient to 
form a belief as to whether or not on the 11th day of May, 1839, 
under said last will and testament they divided said land between 

‘devisees, Flora C. Byrne, Mary C. Buck, and James Haslett, 
51 the said southeast quarter was duly allotted tothe devisee, 
Mary Conway Buck. Wherefore he denies the same. 

PI’ff denies that after the death of said John D. Smith and until 
said deed of division the said devisees under said will were in pos- 
session oi and paid taxes on said southeast quarter and other lands, 
believing in good faith that they were owners of said S. E. quarter. 

PI’ff denies that after said pretended deed of division the said 
Mary C. Buck and her husband took possession and paid taxes on 
said southeast quarter until they sold the same, believing in good 
faith they were the owners thereof. 

PI’ff says that he has no knowledge or information sufficient to 
form a belief as to whether or not the said Mary C. Buck and her 
husband by deed of general warranty, among other lands, conveyed 
the southeast quarter to Theodore Jungher or not. Wherefore he 
denies the same. : 

Pl’ff denies that the said Theodore Jungher during his lifetime 
was in possession of and paid taxes on said southeast quarter, be- 
lieving in good faith that he was the owner thereof. 

PI’ff says that he has no knowledge or information sufficient 
to form a belief as to whether or not Theodore Jungher departed this 
life leaving Lucretia A. Jungher, his widow, and defendant, Sallie F. 
Johnson, his only heirs. — , 

PI’ff denies that defendants were in possession of and paid taxes on 
said southeast quarter and in good faith believed themselves the 
owners thereof until they sold the same. : : 

PI’ff denies that some time prior to the commencement of this suit 
defendants sold and conveyed by deed of general warranty the said 
southeast quarter to John W. McKee and Samuel McKee, and that 


the said McKees took possession of and paid taxes on said southeast 
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quarter in good faith and believed themselves to be the owners of 


said land. 
52 Pl’ff denies that said McKees leased 14,8? acres lying 
in the south part of said southeast quarter and west of Fox 


slough, enclosed by a fence, to defendant, O. P. Childers, who was in 


possession of only 14,85 acres. 

Plaintiff states the facts to be that said McKees leased the whole of 
said southeast quarter to said O. P. Childers, who, at the commence- 
ment of this suit, was in the possession of the whole of said south- 
east quarter. 

_Pl’ff denies tliat said McKees were in possession of any part of 
said southeast quarter at the commencement of this suit. 

_ Pl’ff denies that he ever discovered or knew of any error in the 
patent to said Edward J. Smith, or that he with any knowledge of 
any error and mistake in the patent in conveying the said S. W. 
qr. which had been i lg patented, to Robert Wooden instead 
of the 8. E. qr. purchased by said Smith. 

Pl’ff denies that he had any knowledge of the possession of the 
defendants at the time he purchased said land of the United 
States of America or that they were in possession of said southeast 
quarter. 

PI’ff denies that he had any knowledge of any or all of the deeds 
named in his answer or of the will of John D. Smith. 

PI’ff denies that he had any knowledge or information as to the 
pretended titles of defendants or those under whom they claim either 
at or before the time of his purchase. 

Pl’ff denies that he had any knowledge or information at the time 
he bought said laud of the Government or at any time previous 
thereto that defendants or those under whom they claim had ever 
been in possessicn or paid taxes on said land. 

PI’ff denies that at the time of his purchase from the United States 
he knew that said land had not been in market since 1838. 

Pl’ff denies that he purchased said land with any knowledge that 
for years there had been no land in Clarke county for sale; but, on 
the contrary, pl’ff states that there was and had been land for entry 

in Clarke county before and at the time pl’ff entered said lands. 
53 -  PIff denies that he had any knowledge that the plat of 

: original entriesat Boonvilleor transcript thereof filed in Clarke 
county showed thai said land was not subject to entry. 

Plaintiff denies that he knew or was informed by record or other- 
wise that said southeast quarter had ‘been originally entered and 
purchased by said Ed. J. Smith. 

Pl’ff denies that he had any knowledge that the defendants and 
those under whom they claim had for more than thirty years believed 


. themselves to be honestly and in good faith the owners of said land. 


PI’ff denies that he knew at the time he purchased said land that 
the defendants were either legally or equitably entitled to said land 
or a patent therefor. pees 

Pl’ff denies that he acquired his patent to said land in fraud 
of defendants’ rights and with the intentions to cheat and defraud 
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them, or'tliat he holds the same in trust for them or for their use 
and benefit. 

Pl’ff denies that he obtained a patent to himself by fraud, covin, 
and misrepresentation practiced on the officers and agents of the 
United States of America. 

Pl’ff denies all the allegations in defendants’ answer not admitted 


in this replication. 
A. C. WIDDICOMBE, 
By his attorney, THOS. L, ANDERSON. 


And afterwards, to wit, at a circuit court continued and held as 
aforesaid, before Hon. John T. Redd, judge as aforesaid, and on Fri- 
day, November the 16th, A. D. 1877, the following, among other, pro- 
ceedings were had, to wit: 


Judgment. 


ALBERT C. WIDDICOMBE, PI’ff, 
v8. 


OLIVER P. CHILDERS, LUCRETIA JUNGHER, 8. F. and H. W. JoHNsTON, 
Def’ts. 


54 The action of plaintiff and cross-action of defendants 

Jungher and Johnston coming on to be heard before the 
court upon the pleadings and evidence in the cause, the court doth 
find the following facts : on 


That on the 8th day of November, 1834, one Robert Wooden 
entered at the land office at Palmyra the west one-half (4) of section 
thirty-six (36), township sixty-four (64), range six (6), and the west 
one-half (3) of the northeast quarter of said section, and on the 10th 
of April, 1837, a patent issued to said Wooden for said tracts. 

That at the time.of Wooden’s entry the number of the entry of 
the west one-half of said section, to wit, No. 7417, was entered on 
the plat book of said section on each of the quarters composing said 
one-half section, viz., the northwest quarter and southwest quarter, 
and the number of this entry of the eighty-acre tract, viz., No. 7418, 
was entered on said tract on the plat of said section, and at the same 
time the fact of his entry was stated by the register in the tract 
book, showing the description and quantity of the tracts, the date of 
the entry, and the name of the purchaser. 

That afterwards, to wit, on the 6th day of July, 1836, one Edward 
Jenner Smith applied to the register to enter or purchase the re- 
mainder of said section thirty-six, to wit, the southeast quarter of 
said section and the east one-half of the northeast quarter ; that at 
the date of Smith’s application Wm. Wright was still register, and 
the plat book and tract book both showed that the said southeast 
quarter and east one-half of northeast quarter of said section were 
vacant, and that the west one-half of said section and west one-half 
of the northeast quarter had been sold in 1834 to Robert’ Wooden ; 
that Wm. Wright agreed to sell and did sell tosaid Edward Jenner 
Smith said southeast quarter and the east one-half of the northeast 
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quarter of said section, and that Wm. Wright, the register, at 
55 the instance of said Smith, filled up a blank application in 
furtherance of said sale, but, in so doing, by mistake in de- 
scribing said southeast quarter, substituted the letter W instead of 
the letter E, by reason of which said mistake said application de- 
scribed said quarter as the southwest quarter instead of the south- 
east quarter of said section 36. 
That said Wm. Wright, on the return to him by said Smith 
of said application, with the certificate of the receiver indorsed 
thereon, hiine the payment to said receiver of the purchase price 


of a quarter-section and eighty acres, and, failing to discover the 


mistake in the description in said application, did, on the day said 
sale was made, enter the fact of said sale on his tract book by the 
correct description, viz., the southeast quarter and the east one-half - 
of the northeast quarter of said section 36, 64, 6 (immediately under 
the entry of the sale to Wooden), giving in his said entry the date 


“ of said sale and the name of the purchaser, viz., said Edward J. 


Smith, and did also at the same time enter the number of said en- 
tries on both said tracts on his plat book, viz.,on the southeast quar- 
ter No. 14513 and the east oan balt of the northeast quarter No. —, 
and that said entries made by William Wright, the register, at the 
time of the sale remained on said plat of said section and on said 
tract book unchanged as late as 1858, a period of twenty-two years. 
The court further finds that at some time between 1858 and the 
spring of 1871 said entries were changed as follows, viz: In the 
entry on the tract book of the sale of the southeast quarter to Ed- 
ward J. Smith, dated July 6th, 1836, the letter E in the description 
of the quarter-section was erased and the letter W substituted, so as 
to make said description read, after sajd erasure and substitution, 
the southwest quarter instead of the southeast quarter, thus making 
it appear that the southwest quarter had been twice sold—once in 
1834 to Robert Wooden and again in 1836 to Edward J. Smith; 
and at the same time the number of Smith’s entry indorsed at the 
time by the register on the southeast quarter on the plat of said 
section was erased and the same number indorsed on the southwest 
quarter, immediately under the number of Wooden’s entry on said 
quarter; that said erasure and alterations were not made by Wil- 
liam Wright, because, first, they are not in his handwriting ; 
second, they were made after 1858, and consequently after 
his death. By whom they were made the evidence does not 
show. It discloses the fact that plaintiff had an opportunity 
to have made them, and availed himself of them after 

56 they were made. After said erasures and __ alterations 
were made, and at the time of plaintiff’s entry, May 10th, 

1871, the inspection of the plat, the number of Smith’s entry on the 
southeast quarter having been erased and entered on the southwest 
quarter under the number of Wooden’s entry of that quarter, the 
plat would show the southeast quarter vacant, and on inspection of 
the tract book it would show Wooden’s entry, in 1834, of the south- 
west quarter and Smith’s entry, in 1836, of southwest quarter and 


_the southeast quarter consequently vacant or subject to sale; said 
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plat and tract book would, however, further show that there had 
been an erasure on the portion of the paper occupied by the letter 
W in the description — southwest quarter on the tract book, and 
that said letter W was in a different handwriting from the remain- 
der of the entry, and apparently a-much later date, and the inquiry 
would naturally suggest itself to plaintiff’s mind what letter had 
been erased, and it would occur to him it could have been no other 
than the letter E; and, if so, then the original entry of sale must 
have been the southeast quarter. Looking from this to the plat of 
the section in the plat book, he would there see that an entry had 
been made on the plat of the southeast quarter and erased, and that 
the number corresponding to the tract, originally the southeast 
quarter on tract book, was entered on the southwest quarter imme- 
diately under the No. 7417, corresponding to Wooden’s entry. With 
these facts before his eyes, 1t would suggest itself to him that one of 
two states of fact must exist, either, first, that the register had sold 
the southwest quarter twice—once to Wooden and again to Smith, 
and had by mistake entered on his tract book and plat the sale to 
Smith of the southeast quarter instead of the southwest quarter— 
or he had in fact sold the southeast quarter to Smith and entered the 
memorandum of sale on his tract book and plat correctly, but made 
the mistake in the application, and that the original entry had been 
erased and altered contrary -to the facts. These facts,in connection with 
the other circumstances proved, were sufficient to have put him, as a 
conscientious and prudent man, on inquiry, and if he had gone to the 
locality of the land he would have learned that at all times since the 
entry, in 1836,Smith and those under him had claimed to own the 

southeast quarter, and had never set up any claim tothe south- 
57 west quarter, which was claimed alone by Wooden. Under this 

state of facts the court finds that the equitable — at the time 
of the entry-by plaintiff, viz., May 10, 1871, and at the time the pat- 
ent issued to plaintiff, December 15, 1871, was in the defendant, 
Sally F. Johnstone, sole heir-at-law of Theodore Jungherr, deceased, 
and that defendant, Lucretia Jungherr, widow of said Theodore, by 
operation of the muniments of title read in evidence by defendants, 
viz., the deed of E. Jenner Smith to John Smith, the will of John 
Smith, the deed of Smith & Haslet, executors of John Smith, to 
Mary C. Buck, and the deed of Mary C. Buck to Theodore Jungherr ; 
* and the plaintiff, in making said entry and accepting said patent, 
with notice of such facts and circumstances as were sufficient to put 
him upon inquiry as to such equitable title, took said patent, with 
notice of such equity then in defendants, and held thesame in trust 
for defendants, and the defendant Childers being in possesvion of | 
fourteen acres of said tract as tenant of McKee & Mckee, graritees 
of defendante, Johnson and Jungherr ; that, consequently, such facts 
are a good equitable defense to piaintiff’s action, and the verdict on 
the plaintiff's action is for the defendant Childers; it further ap- 
pers that the defendaits, Sally F. Johnstone and Lucretia Jung- 
verr, by their deed dated May 5, 1873, conveyed all their right, title, 
and juterest (to wit, their equitable title) to E. Pratt Buell and John 
Fallon in and to 125 acres of said southeast quarter lying west of 
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Fox slough, & on the 18th of June, 1875, conveyed, by deed, their 
title to the remainder of said tract lying east of said Fox slough to 
Buell and Fallon, viz., thirty-five acres; and that at the institution 
of this said suit said defendants, Johnstone and Jungherr, had no 
title or interest in said southeast quarter, having previously con- 
veyed the same to said Samuel and John McKee and said Buell and 
Fallon, none of whom are parties to this action, and the court being 
of opinion that no affirmative relief can be given in this action on 
the cross-petition to defendants, Johnstone and Jungherr, because, 
not being: the owners of the equitable title, they are not entitled to 
a decree vesting in them the legal title; nor can relief be given to 


i epaid McKee, Buell, and Fallon, the present owners of the equitable 


fee, because they are not parties to this suit. 

It is therefore considered that the plaintiff take nothing by his 
writ in this cause, and that defendants go hence without day, and 
that defendants have and recover of plaintiff their costs in this suit 
expended, and that the cross-action by defendants, Johnstone and 
Jungherr, be dismissed without prejudice to any independent action 
they may hereafter institute against plaintiff and the vendees of de- 


58 And afterwards, to wit, at a circuit court continued and 

held as aforesaid before Hon. John T. Redd, judge as afore- 
said, and on Friday, November the 16th, A. D. 1877, the following, — 
among other proceedings, were had, to wit: | 


Mo. for New Trial. 


ALBERT C. WIDDICOMBE, PI’ff, 
v8. | 
OLIVER P. CHILDERS e¢ al., Def’ts. 


At this day come the plaintiff and .defendants herein, and each 
file separate motions for a new trial in this cause, which said motions 
now coming on to be heard, being seen and duly gonsidered, are by 
the court overruled. Whereupon come defendants and plaintiff 
and file bill of exceptions in this cause. 

. Which said plaintiff's motion is in words and figures as follows, 


to wit: 
In the Circuit — of Marion Co., Mo. July Term, 1877. 


ALBERT C: WIDDICOMBE, Plaintiff, 
against 
OLIVER P. CHILDERs e al., Defendants. 


Now comes said plaintiff anc moves the court t set aside the ver- 
dict in said cause and grant him a new trial herein for the following 
reasons: First, because the verdict is against the evidence in the case; 
second, because the court admitted incompetent, irrelevani, and 
illegal evidence ; third, because it rejected legal and competent evi- 
dence ; fourth, because the verdict is against the preponderance and 
weight of evidence; fifth, because the verdict is against the law; 
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sixth, because the verdict is against the law and the evidence ; sev- 
enth, because the verdict is in favor of defendants, whereas 1t should 


have been in favor of plaintiff. 
| THOS. L. ANDERSON, 
All’y for PUG. 


of Which said defendants’ motion is in words and figures. as 
follows, to Wit: 


In the Circuit Court, Marion County, Missouri. Adjourned July 
Term, 1877. 


ALBERT C. Wippicomse, PI’ff, 
v8. | 
Outver P. Cuitpers, LucRETIA JUNGHER, SALLIE F. JOHNSON, and 
H. Witt Jounson, Def ’ts. 


Now come defendants, Lucretia Jungher, Sallie F. Johnson, and 
HI. Will Johnson, and move the court to set aside the order & judg- 
ment of the court dismissing the cross-bill in their answer set out 
herein, and to give them a new hearing thereon and to make a de- 
cree granting the relief prayed for in their answer, and they assign 
the following reasons for their motion : Because under the evidence 
in the cause the relief prayed for should have been granted; be- 
cause upon the facts by the court found the relief prayed for by the 
defendants should have been granted ; because the court committed 
error in dismissing defendants’ cross-action. 

JAS. HAGERMAN & 
ANDERSON & BOULWARE, 
Def’d’'ts’ Att’ys. 


Which said bill of exceptions is in words and figures as follows, 
to wit: 


In the Circuit Court, Marion County, Mo. July Term (Adjourned 
to November, 1877). 


ALBERT C. WIDDICOMBE, PI’ff, 
against 
OLIVER P. CuHILDREss, LUCRETIA JUNGHER, SALLIE F. JOHNSON, and 
H. Wii Jounson, Def’ts. 


Be it remembered that in the progress of the triai of this cause 
the following proceedings were had, to wit: That on the 16th day 
of March, during the February term, A. D. 1876, thereof, plaintiff 
moved the court to set aside its order making Lucretia Jungher, 
Sallie F. Johnson, and H. Will Johnson codefendants to said 
cause. 


60 Which said motion is in words and figures following, to 
wit: 


# 
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Mo. to Set Aside Order Making Jungher & Johnston Parties. 
_ Strate or Missourt, County of Marion: 
In the Circuit Court. February Term, 1876. 


; A.C. WippIcoMBE, PI'’ff, 
i oe v8. 
OLIVER P. CHILDREss, pareecnses, UNGHER, SALLIE F. JOHNSON, e al., 
ef'ts. 


Now comes plaintiff in the above-entitled cause and petitions the 
court to set aside the order of said court allowing Lucretia Jungher, 
Sallie F. Johnson, and H. Will Johnson to be made parties to said 
cause, for the reason that they are not parties from or through whom 
the defendant, Oliver P. Childress, claims title to the possession of 
the premises; and, further, that parties having failed to come in 
court prior to the rendition of judgment in the circuit court of Clarke 
county, Mo., October term, 1875, in the said cause, it is now too late, 
the said judgment having been reversed on the court’s own motion. 
.- and instance, after written confession of judgment by said defend- 


ant. . 
THOS. L. ANDERSON, 
Att'y for PUG. 


Which said motion the court overruled; and to said ruling the 
weg then and there excepted and filed exceptions at the time — 
hich said exceptions are in words and figures following, to wit: 


In the Circuit Court. February Term, 1876. 


A. C. WippIcoMBE, PI’ff, 
v8. 
OLIVER CHILDRESS, LUCRETIA A. JUNGHER, SALLIE F. JOHNSON, and 
H. W. Jounson, Def'ts. 


Be it remembered that on this day the motion herein filed to set 
aside the order making Lucretia Jungher, Sallie F. Johnson, and H. 
Will Johnson defendants, coming on to be heard, which motion 
was overruled by the court; to the judgment and decision of the 
court in overruling said motion plaintiff excepted and prays that 

this his bill of es may be signed, sealed, and made 
61 part of the record, which is accordingly done. 
JOHN T. REDD, Judge. [seat.] 


| And which said bill of ‘exceptions is endorsed: Filed March 16, 
‘$4. 1876. Jos. A, Donley, clerk. 


That at the present term of the court the case coming on to be 
tried and neither party requiring a jury, the following testimon 
was offered by plaintiff and defendants, and the following pment 
ings were had: | 

The defendants offered and read in evidence, first, a certified co a 
of a cash application, No. 7417, for the W. one-halfof section 36,T.64,  — 
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R. 6 W.; also one, No. 7418, for the W. one-half of N. E. qr. of sec- 
tion 36, in T. 64, R. 6 W.,in name of Robert Wooden, as referred 
to in depositions and marked “ Exhibits D & E.” 


Cash Applications 7417 & 7418. 
No. 7417. 


LAND OFFICE AT PAtmMyrkA, Mo., November 8th, 1834. 


I, Robert Wooden, of Lewis county, Missouri, do hereby apply to 
purchase the west half of section No. 36, in ‘township No. 64, of 
range No. 6 west, containing 320 acres, according to the returns of 
the surveyor general, for which I have agreed with the register to 


give at the rate of $1.25 per acre. 
ROBERT WOODEN. 


I, William Wright, register of the land office, do hereby certify 
that the lot above described contains three hundred and twenty 
acres, as mentioned above, and that the price agreed upon is $1.25 


per acre. 
WM. WRIGHT, Register. 


I do solemnly swear that since the first day of January, 1834, viz., 
on or about the 7th day of November, 1834, I sensu inspected 
the tract of land designated in the annexed application, viz., the 

west half of section No.’36, in township No. 64, of range No. 
62 6 west, in the district of lands subject to sale at Palmyra, and 

that there was not at that time any person residing thereon 
or cultivating the same, and I do not believe that any pre-emption 
right exists thereto either under the act of 29th May, 1830, or that 


of 19th June, 1834. 
ROB’T WOODEN. 


STATE OF MIssourI, ct 
County of Marion, : 


a and sworn to before me, at Palmyra, 8th November, 
1834. — | 

[SEAL. | | EDWIN G. PRATT, 
Notary Public. 


Exuisit “D.” (D. A. MeMillan, Notary Public.) 


U. S. Lanp OFFICE, 
; BoonvIL_E, Mo., January the 25th, 1877. 

I, Gustave Reiche, register of the U. S. land office at Boonville, 
Mo., do hereby certify the foregoing to be a true copy of the original 
application, No. 7417, by Robert Wooden, and his affidavit thereto 
attached, and as fully and correctly as the same remain on file. in 
this office, formerly Palmyra, Mo., office. 

In testimony whereof I have hereto subscribed my name (there 
being no official seal in use in this office), at office, in Boonville, Mo., 
the day and year last above written. 

GUSTAVE REICHE, Register. 
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No. 7418. 


LAND OFFIcE AT PatmyRa, Mo., November 8, 1834. 


I, Robert Wooden, of Lewis county, county Mo., do hereby apply 
to purchase the W. one-half of the N. E. qr. section No. 36, in-town- 
ship No. 64, of range No. 6 west, containing 80 acres, according to 
the returns of the surveyor general, for which I have agreed with 
the register to give at the rate of $1.25 per acre. 

ROBERT WOODEN. 


I, William Wright, register of the land office, do hereby certify 
that the lot above described contains eighty acres, as mentioned 
above, and that the price agreed upon is $1.25 per acre. : 

WM. WRIGHT, Register 


63 I do solemnly swear that since the first day of January, 

1834, viz., on or about the 7th day of November, 1834, I per- 
sonally inspected the tract of lands designated in the annexed appli- 
cation, viz., the W. one-half of N. E. qr. of section No. 36, in town- 
ship No. 64, of range No. 6 west, in the district of lands subject to 
sale at Palmyra, and that there was not at that time any person re- 
siding thereon or cultivating the same, and I do not believe that 
any pre-emption right exists thereto, either under the act of 29th 
May, 1830, or that of 19th June, 1834. 

: ROB’T WOODEN. 


STATE oF MIssouRI, t ; 
County of Marion, : 


‘Subscribed and sworn to before me, at Palmyra, 8th November, 
1834. | 
[SEAL.] EDWIN G. PRATT, 
Notary Public, Mo. 


U. S. Lanp OFFICE, 
BoonvIL_k, Missouri, January the 25th, 1877. 

I, Gustave Reiche, register of the U. S. land office at Boonville, 
Mo., do hereby certify the foregoing to be a true, full, and correct 
copy of the original application, No. 7418, by Robert Wooden, and 
his affidavit thereto attached, as they remain on file in this office, 
formerly Palmyra, Mo., office. 

In testimony whereof I hereto subscribe my name (there being no 
official seal in use in this office), at office, in nville, Mo., the day 


and year last above written. 
: GUSTAVE REICHE, Register. 


Exuipit “E.” (D. A. McMillan, Notary Public.) 
b 
Register’s Abstract of Entries. 


Second. A certified copy of register’s abstract of entries of the fore- 
going lands in name of said Wooden, referred to as Exhibit F in 
deposition, which said abstract is in words and figures as follows, 
‘n wit: ; 
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Third. An exemplification of patent No. 7417 from the General 
Land Office for above lund to Robert Wooden, which said exemplifi- 
cation is in words and figures as follows, to wit: 


Patent 7417. 
Certificate No. 7417. 


Tue UNITED STATES OF AMERICA. 


To all to whom these presents shall come, Greeting: 


Whereas Robert Wooden, of Lewis county, Missouri, has deposited 
in the General Land Office of the United States a certificate of 
65 the register of the land office at Palmyra whereby it appears 
that full payment has been made by the said Robert Wooden 
according to the provisions of the act of Congress of the 24th of 
April, 1820, entitled an act making further provision for the sale of 
the public lands, for the west half of section thirty-six, in township 
sixty-four of range six west, in the district of lands subject to sale at 
Palmyra, Missouri, containing three hundred and twenty acres - 

according to the official plat of the survey of the said lands returned 
to the General Land Office by the surveyor general, which said tract 

has been purchased by the said Robert Wooden: ° 
Now know ye, that the United States of America, in consideration 
of the premises and in conformity with the several: acts of Congress 
in such case made and provided, have given and granted and by 
these presents do give and grant unto the said Robert Wooden and 
to his heirs the said tract above described ; to have and to hold the 
. same, together with all the rights, privileges, immunities, and ap- 
a urtenances of whatsoever nature thereunto belonging, unto the said 

Robert Wooden and to his heirs and assigns forever. 
In testimony whereof, I, Martin Van Buren, President of the 
« United States of America, have caused these letters to be made patent 

* and the seal of the General Land Office to be hereunto affixed. 
Given under my hand, at the city of Washington, the 10th day of 
April, in the year of our Lord one thousand eight hundred and 
en and of the Independence of the United States the sixty- 
rst. 


By the President: 


MARTIN VAN BUREN, 
By A. VAN BUREN, Secretary. 


Recorded vol. 15, page 188. 
SAM’L D. KING, 


Acting Recorder of the General Land Office ad interim. 
W. E. L. 
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66 G. W. McC. 7417. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, April 2nd, 1875. 


I,S. S. Burdett, Commissioner of the General Land Office, do 
hereby certify that the annexed with “commissioner” erased is a 
true and literal exemplification from the record in this office. 

In testimony whereof I have hereunto subscribed my name and 
caused the seal of this office to be affixed, at the city of Washington, 
on the day and year above mentioned. | 


[t. s.] S. S. BURDETT, 
, Commissioner of General Land Office. 


To each and all of the foregoing evidence, excepting so much 
thereof as shown in Exhibit “F” as relates to the cash entry No. 
14513 to Edward Jenner Smith of the E. one-half of S. E. qt of sec- 
tion 30; E. one-half of S. E. q’r 31; E. one-half of N. E. q’r and E. 
one-half of 8. E. q’rsection 25, and E. one-half of N. E.q’r and S.W. 
q’r of section 36, T. 64, R. 6 W., as shown in said Exhibit of Reg- 
ister of Entries. | | 

Plaintiff objected and took exceptions at: the time for the following 
reasons: That the said evidence is irrelevant and immaterial to the 
issues in this cause. A purchaser's application and the register’s ab- 
stract of entries are not of themselves evidence in a U. S. Land 
Office sufficient to indicate a disposition of the public land, though 
a patent may have subsequently issued concurrent action of both 
register and receiver is not shown thereby, nor the receipt of the 
purchase-money by-the receiver. , 


Fourth. A certified copy of application No. 14513 of Edward 
Jenner Smith for the E. one-half of S. E. q’r of 30; E. one-half S. E. 
q’r section 31; E. one-half of N. E.q’r and E. one-half of S. E. q’r 
section 25, and one-half of N. E. q’r and S. W. q’r of section 36, T. 

64, R. 6 W., as appears on the files in register’s office, and 
67 marked Exhibit “C;” which said certified copy of applica- 
tion No. 14513 is in words and figures as follows, to wit: 


No. 14513. 


LAND OFFIceE, PatmyRA, Mo., July 6, 1836. 


I, Edward Jenner Smith, of Lewis county, Missouri, do hereby 
apply to purchase the E. half S. E. qr. 30, E. half S. E. qr. 31, E. 
half N. E. qr. and E. half S. E. qr. 25, E. half N. E. and S. W. ar. 
of section 36, in township 64, range No. 6 west, of the fifth principal 
meridian, containing 560 acres, according to the returns of the sur- 
veyor general, for which I have agreed with the register to give at 


the rate of $1.25 per acre. 
: EDWARD JENNER SMITH. 
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I, William Wright, register of the land office, do hereby certify 
that the lot above described contains five hundred and sixty acres, 
as mentioned, and that the price agreed upon is $1.25 per acre. 


WM. WRIGHT, Register. 


U.S. Lanp Orrice, Boonvitue, Mo., 
January the 25, 1877. 


I, Gustave Reiche, register of the U.S. land office at Boonville, 
Mo., do hereby certify the foregoing to be a true and correct copy 
of the original application, No. 14513, by Edward Jenner Smith, 
and as fully as the same remains on file in this office, formerly Pal- 
myra, Mo., office. 

In testimony whereof I hereto subscribe my name (there being 
no official seal in use in this office), at office in Boonville, Mo., the 


day and year last abeve written. 
GUSTAVE REICHE, Register. 


(Exuisit C.—D. A. McMillan, Notary Public.) 
Copy of Plat Book. 


Fifth. A certified copy from the original plat book in register’s 
office relating to the posting or marking up of entries in section 36, 
township 64, range 6 W.,and marked Exhibit “ A,” which certified 
copy from the original plat book is in words and figures as follows, 
to wit: : : 


Township No. 64 North of the Base Line, Range No. 6 West of the 5th 
Principal Meridian. 


68 Pursuant to a contract with and instructions from Wm. 

Bates, surveyor of the lands of the U.S., in the State of II- 
linois and Territories of Missouri & Arkansas, bearing date the 27 
day of October, 1817, we have admeasured, laid out, and surveyed 
the above-described township, and hereby certify that it had such 
marks and bounds, both natural and artificial, as are represented on. 
said plat and described in the field notes made thereof, and returned 
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with this plat into the office of the surveyor of the lands of the 
U.S. for the State of Illinois and Territories of Missouri & Arkansas, 


certified this 1 day of May, 1820. 
THOS. C. RECTOR, 


D. Surveyor. 
STEPHEN RECTOR. 
Examined. } : 
WM. RECTOR. 


U. S. Lanp OFFIck, BoonviL_e, Mo., 
January the 25, 1877. 


I, Gustave Reiche, register of the U.S. land office at Boonville, 
Mo., do hereby certify that the above and hereto attached diagram, 
with surveyor’s certificate, is a true, full, and correct eopy of sec. 36, 
from the plat of township 64 north, of range No. 6 W., Sth pr. meri- 
dian, as fully as they appear on said plat now on the official files of 
said office. 

In testimony whereof I have hereto subscribed my name (there 
being no official seal in use in this office), at office in Boonville, Mo., 


the day and year last above written. 
: GUSTAVE REICHE, Register. 


Sixth. A certified copy of the original tract book in the register’s 
office, showing entries in section 36, T. 64, R. 6 west, and marked 
Exhibit “B,” which said certified copy of the original tract book 
is in words and figures as follows, to wit: 


69 Exursit B. D. A. McMillan, notary public. 
| Copy of Tract-Book. 
& 
& ci S | Quantity. To whom sold. Residence. When sold. 
Be ee | 
His | 
Acres 
36 64 6 W. 640 
West half ............ | 320 Robert Wooden............ Lewis county, Mo., November 8th, 1834. 
West 14N.E.1%...] 80 Ditto. Ditto “ “ 
E.N. FE. &S. W. 
uy 240 Edward JennerSmith... Ditto July 6th, 1836. 
j 
8. E. 4 N. E.& 8. | 
w.t2 160 | A.C. Widdecombe....... A. ©. serip, K'y, 
| No. 1520, R.& R. 
No. 1871......0...000. May 10th, 1871. 
| ‘ 
. U.S. Lanp OFFICE, 


Boonvit_e, Mo., January the 25th, 1877. 


I, Gustave Reiche, register of the U.S. land office at Boonville, 
Mo., do hereby certify that the foregoing is a true and correct copy 


of all the entries in sec. 36, t’p 64, R. 6 west, and as fully as they 
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appear on the tract-book of the former Palmyra, now Boonville, Mo., 
U. S. land office of records. 
In testimony whereof I have hereto subscribed my name (there 


- being no official seal in use in this office), at office in Boonville, Mo., 


the day and year last above written. 
GUSTAVE REICHE, Register. 


Each and both of Exhibits “A and B,” as above set forth, were ob- 
jected to by plaintiff and exceptions taken, for the reason that the 
sume is secondary evidence as to the issues in this case and are not 
the best evidence of records in the U. S. land office of which the case 
in its nature is susceptible. 

Seventh. A certified copy of the register of receipts issued by the 
receiver of public moneys, of receipt No. 14513, to Edward Jenner 
Smith for the same lands, as shown in his application, marked Ex- 

hibit “ C,” which said certified copy of the register of receipts 
70 _— of receipt No. 14513 is marked Exhibit “ G,” and is in words 
and figures as follows, to wit: 
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Eighth. Deposition of John N. Gott, which deposition is in words 
and figures as follows, to wit: 


Deposition of J. N. Gott. 


In the Circuit Court of Marion County, Missouri. February Term, 
A. D. 1877. 


A. C. WIppDICOMBE, PI’ff, 
against 
OLIVER CHILDERS and Others, Def’ts. 


To above-named plaintiff, A. C. Widdicombe: 

You are hereby notified that the depositions of witnesses to be 
read in evidence in the above cause on the part of defendants will be 
taken at the office of the register of lands of the United States, in 
the city of Boonville, in the county of Cooper, in the State of Mis- 
souri, on the 25th day of January, A. D. 1877, between the hours of 
8 o’clock in the forenoon and 6 o’clock in the afternoon of said day, 

and the taking of the said depositions, if not completed on that 
71 day, will be continued from day to day, at the same place and 
between the same hours, until completed. 
ANDERSON anp BOULWARE, 
P. T. LOMAX, anp 
JAMES HAGERMAN, 
Att’ys for Defendants. 


I accept service of above notice this 17th day of January, A. D. 


1877. ; 
A. C. WIDDICOMBE. 


Depositions of witnesses produced, sworn, and examined on the 25th 
ay of January, in the year of our Lord 1877, between the hours 
of 8 o’clock in the forenoon and six o’clock in the afternoon of 
that day, at the office of the register of lands of the United States, 
in the city of Boonville, county of Cooper, and State of Missouri, 
before D. A. McMillan, a notary public within and for the said 
county of Cooper, in a cause now depending in the circuit court 
of Marion county, State of Missouri, between Albert C. Widdi- 
combe, plaintiff, and O. P. Childers and others, defendants, on the 
part of defendants : 


Joun N. Gort, of lawful age, being produced, sworn, and exam- 
ined, on his oath says: , 


My name is John N. Gott; age is forty-three years, past, and my 
occupation is that of clerk and my residence is the city of Boonville, 
Cooper Co., Mo. I was appointed receiver of the United States land 
office, at Boonville, Mo., in the spring of 1870, and continued to hold 
that position for four years. I am acquainted with the plaintiff, A. 
C. Widdicombe, and have been since before I went into the land 
office in 1870. Mr. Widdicombe was residing in Boonville when I 
first came to Boonville in the spring of 1866; he has been a prac- 
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ticing attorney at law since I have known him; I believe his prac- 
tice has been more pertaining to land titles. and matters before the 
United States Land Office; he might be called a land lawyer; he 
— before the State and Federal courts and in the general and 


ocal land offices; he has been plaintiff in a few land cases, to my © 


knowledge; he has had cases for other parties before the land 
72 offices and State and Federal couris; I don’t think I could 
name a case now which he has taken to the State or Federal 
courts; he has been practicing before this local land office here in 
Boonville, and has had more or less business before it; he has, to 
my knowledge, carried cases before the General Land Office, at Wash- 
ington, D. C., for other parties. During the earlier part of my ac- 
quaintance with plaintiff his brother-in-law, George W. Boardman, 
was register of this land office at Boonville; he was register, to the 
best of my recollection, from the early part of 1861 until the sum- 
mer or fall of 1866. George W. Boardman was not, after that, with 
the General Land Office, at Washington, D. C. 
Question. What did you hear Mr. Boardman say as to his connec- 
tion with the General Land Office, at Wash., D. C. 


Obj. to by defendants’ attorneys, on the ground that it is hearsay. 
Obj. sustained. 


Answer. I heard him say he had charge of a division of the Gen- 
eral Land Office before he was appointed register at Boonville, Mis- 
souri. During my connection with the Boonville land office as 
receiver plaintiff entered quite a number of tracts; he entered some 
tracts which proved. in conflict — prior entries or claims; these 
conflicts were not confined to entries made by plaintiff, but happened 
with other entries made by other parties; these conflicts happened 
more frequently with plaintiff for the reason he made more entries. 
During the time I was receiver of the land office he was frequently 
at the land office examining the records of the office; he spent a 
good deal of time at the office; his office was not more than two 
blocks away from the land office; his office at the present. time is, I 
believe, next door to the land office. ? 

His fortunate adventures in entering land in thickly settled parts 
of the State and trying to secure the legal title to same has been the 

subject of remark in this community. During the time I was 
73 receiver of the land office here, a communication was re- 

ceived from the General Land Office by the register notifying 
this office that plaintiff had been excluded from practicing before, 
that office; the register informed me of the letter; it was received, 
I think, in the winter of 1873 & ’4; I don’t now recollect of any 
case which he has had except before the said office. .I know of one 
case, When Widdicombe procured a patent for land which had been 
before entered by other parties, and had been owned and occupied 
by them for a long time, and was in cultivation. This farm was in 
Howard county, in this State, across the river; there was a litiga- 
tion about this matter, which resulted in his defeat. 
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Paper shown witness, which is marked Exhibit “A.” Witness 
continued : 


This is a certified copy of the original plat of section 36, town 64, 


_ range 6 west. I am familiar with the original plat-books now in 


the office of the United States land office at Boonville, Mo. I have 
a fair average knowledge of different handwritings. I have been, 
in addition to being reeeiver of the land office, bookkeeper in the 
Central National Bank,and am familiar with different handwritings. 

Question. Will you turn to the original plat, of which Exhibit 
“A” is a copy, pe say whether or not upon the southeast quarter 
of section 36 thereof there has been-any erasure? 


Witness examines original plat. 


Answer. I should say there has been an erasure on the southeast 
quarter of section 36. I am certain of it. 

Ques. Look at Exhibit “A” and state where the erasure occurs 
on the original plat. 

Ans. Partly under the figures No. 1,520 and between said figures 
and the letters A. C. scrip above. 

Ques. State how plain this erasure is. 

Ans. It is perfectly apparent to the naked eye. 

Ques. Look at the original plat and examine the figures on the 
south west quarter of section 36, No. “14,513,” and on the east half 
of the northeast quarter, section 36; also examine figures “ 14,513,” 

and state whether or not they are in the same handwriting. 
74 Ans. I should say that they were made by different par- 

ties; I am certain of it. The figures on the southwest quarter 
appear to be in a darker ink than those on the east half of north- 
east quarter of same section, and they are of a different construction. 
I could not say that it was intended to make them look alike. 
There is a general similarity in the figures, but there is a difference 
in construction ; the difference is very visible to me, but might not 
be observed by a casual observer. 

Ques. Look at the figures 7417, on the southwest quarter and north- 
west quarter, and the figures 7418 on the west half of northeast quarter, 
section 36, and state whether they are in the same handwriting with 
the figures “ 14513,” in the east half of the northeast quarter of said 
section 36, or are they in the same handwriting as the figures “ 14513,” 
in the southwest quarter of said section 36? 

Ans. I believe the figures “7417” and “7418” and the figures 
“ 14513,” in the east half of the northeast quarter of said section, to 
be in the same handwriting and in a different handwriting from 
the figures 14513 on the southwest quarter of said section 36. 

Ques. On the original plat in what ink are the words A. C. scrip 
and the figures No. 1520 on said southeast quarter of section 36 
written ? 

Ans. They appear to have been written with red ink. 

Question. In whose handwriting are they ? 

Answer. I could notsay in whose handwriting they are made. 

Question. Who was register in the Boonville land office at the 
time you were receiver? 
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Answer. William Whist and E. G. Evans. 
Question. Are these words in either of the handwriting of these 
. parties? | 

Answer. They are not. 


Witness shown paper, which is marked Exhibit “ B.” 


Ques. State what this paper is. 
08 Ans. It is a certified copy of all the entries in section 36, 
township 64, range 6, as same appear upon the original tract 
book of the former Palmyra and Boonville United States land office. 
Ques. Turn to the original tract-book from which the copy is 
made and state what you see there in the way of erasure or change 
of words or letters as originally written thereon. 


Witness examines the original tract-book and identifies it. 


Answer. I observe that the description of the southwest q’r in 
section 36, town. 64, range 6 west, in the entry by Edward Jenner 
Smith, has been changed from what it originally was. 

Question. Look at the original tract-book and at Exhibit “ b,” 
and state in what particular part of said entry the change has been 
made. 

Answer. In said description “ E,” one-half N. E. & S. W. q’r, as it 
now appears on the original tract-book and on Exhibit B, the letter 
“W” of said description appears to be substituted for some other 
letter previously erased. 

Question. In what kind of ink is the letter “W” in the descrip- 
tion on said original tract-book ? 

Answer. It appears to be of a darker color than the other letters 
of said entry, and in a heavier and different haudwriting, and has 
a much fresher appearance. : 

Question. Is the erasure of some other letter and the substitution 
of the “W” apparent to the casual observer ? 

Answer. I should say that it was. 

Question. On the original tract-book in what kind of ink is the 
entry of the southeast quarter to A. C. Widdicombe? 

Answer. It appears to have been made with red ink. 


Witness shown paper which is marked Exhibit “C.” 


Question. Please state what this paper is, if you know. 
_Answer. It appears to be a certified copy of the original cash ap- 
plication No. 14513, made by Edward Jenner Smith. 


76 Witness shown paper. 


Question. Please state what this paper is. 

Answer. It is the original of Exhibit “C,” now on file in the land 
office at Boonville. i 

Question. Look at the original application and the entries in the 
original tract book of which Exhibit “ B” is a copy, except theentry 
to A.C. Widdecombe, and compare the handwriting and say whether 
or not the handwriting is the same. =~ 

Answer. The writing in the original application, except the sig- 
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nature of applicant and the substituted letter “ W,” and that upon 
the original tract book pertaining to the application of Robert 
Wooden and Edward Jenner Smith appear to be in the same hand- 
writing. 

Witness shown papers which are marked Exhibits “D” and “ E.” 


Question. Will you compare the original of Exhibits “D” and 
“FE” with the original of Exhibit “C” and the original entries on 
the tract book pertaining to the entries of Robert Wooden and Ed- 
ward Jenner Smith, and state whether they are all in the same hand- 
writing except the signature of the applicants and the letter “ W,” 
to which you have referred. 

Answer. They are all in the same handwriting, except the signa- 
tures of applicants and the substituted letter “ W,” referred to by mie. 

Question. Look at the original of Exhibit F (which is handed 
witness), and state in what handwriting the original is, and state 
also what the original is. 

Answer. The original is a register of cash certificates issued by the 
registers and the handwriting is the same as the originals of Ex- 
hibits B, C, D, & E, except the signatures of applicants and the sub- 
— eget W,” and except the entry of Widdicombe in Ex- 

i it éc hes : 
77 . Question. In whose handwriting is the original of Exhibit 
9 ‘ 


Answer. I should say from comparison that it was in the hand- 
writing of the register, Wm. Wright. 

Question. Please state how the entries to Wooden and Edward 
Jenner Smith, shown in Exhibit “ F,” appear with reference to each 
other upon the original registry of entries of certificates. 

Answer. They appear to be in the same haudwriting and upon 
different pages of said register and at different dates. ? 

Question. Are you familiar with the mode of making entries in 
the land offices of the United States ? 

Answer. I am acquainted with the present mode of making entries 
in this office at Boonville. 

Question. Were you familiar with the mode of making entries at 
the time Edward Jenner Smith made his entry—say in 1836 or prior 
thereto ? 

Answer. It appears from the records that as far back as 1834 the 
entries were made in the same manner as at the present time. 

Ques. Look at the originals of Exhibits “A” and “B,” “C” and 
“F,.” and state which of the parts thereof relating to the entry of 
Edward Jenner Smith is the first and original entry made by the 
register. 

Ans. That part of original Exhibit “ B” which refers to the entry 
of Edward Jenner Smith is the first and original entry made by the 
register. 

Ques. Am I to understand that that part of the original of Ex- 
hibit “ B” relating to the entry of Edward Jenner Smith as it stood 
before the erasure and substitution of the letter W, to which you: 
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have testified, as the part first written by the register or the original 
entry by the register? : : 
Ans. Yes; I should say that it was. 
Ques. State the mode, as you understand it, of making cash entries. 
Ans. On the presentation of an application to the register for a 
eash entry the register first examines the plat book and then the | 
tract book ; if the land applied for appears to be subject to entry he 
makes record in the tract book, givjng a description of the land ap- —— 
plied for, the area, to whom sold, the date of the application, and a 

the residence of the applicant; then he marks upon the plat 
78 the current number of the entry; then he certifies to the 

number of acres so entered and the price paid for the same, 
upon which application and certificate of the register the receiver 
issues a receipt to the applicant for the money paid for the land as 
certified to by the register. | 
Ques. Describe the tract book to which you refer, stating how it is 

[ 


arranged. 

Ans. It is a record containing the sections of land arranged, nu- 
merically, with the original entries made in each section, as indi- 
cated in Exhibit “ B.” ee 

Question. When a party comes to the land office to ascertain what 
land has been entered at what book does he look. : 

Answer. The plat book would be the first book he would examine ; 
then, to ascertain more definitely, he would refer to the tract book. 

Ques. Suppose that Edward Jenner Smith came to the land office | 
on the 6th day of July, 1836, for the purpose of entering land, what : 
land would have been shown by the plat book and the tract book | 
to be for sale in section 36, township 64, range 6? 

Ans. I would say, from the appearance of the records, that the 
southeast quarter and east half of northeast quarter of said section 
appeared to be undisposed of at that date. 

Question. [s it not probable, from the records, that Edward Jenner 
Smith did look at the tract book and plat of said section 36 before 
he made his application? | 

Answer. I should think it probable that Edward Jenner Smith 
had examined the tract. bouk and plat prior to or on the day of the 
entry. , ~ 

Question. The body of the application of Edward Jenner Smith 
is in the handwriting of the register, is it not? . 

Answer. I should say that it was. | er 

79 ~~ Ques. Suppose that the part of the original of Exhibit “ B ” 
relating to the entry of Edward Jenner Smith, containing 

the description of the land, was originally written by the register 
the east half of the northeast quarter and southeast quarter, section 
36, township 64, range 6, and at the same time the register entered 
upon the original of Exhibit “A,” on the southeast quarter of said 
section, the number 14513 of entry of said Smith, are not the prob- 
abilities that the register intended to sell and the said Smith in- 
tended to buy the said southeast quarter and not the southwest 
quarter, and that the register made a mistake in filling out the body 
of application of said Smith? In answering this question take into 
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consideration the fact that the tract book, only two lines above the 
entry of said Smith, shows that the southwest quarter had been pre- 
vivusly entered by Robert Wooden. : 


Question objected to by plaintiff, for the reason that it is putting 
a hypothetical case and is not evidence and is contrary to the rules 
of evidence. 


Ans. In my opinion, judging from the dates and descriptions as 
given in said section 36, that Edward Jenner Smith intended to enter 
the southeast quarter and east half of northeast quarter of said sec- 
tion 36, and that the register intended to sell said tracts, and that 
the register committed an error in filling out the application, for the 
reason that the tract book and plat showed plainly that the west 
half of said section had previously been disposed of. : 

Question. Do you know how the certificates that have been sent 
to the different counties in this State containing the plat and the 
names of the parties who originally entered the land have been 
made up? 3 

Answer. The plats furnished the different counties are supposed 
to be exact copies of the original plat of survey as to sectional lines, 
river boundaries, and area of fractional tracts, with the names of 
the parties who had purchased lands written upon each tract; the 

names are obtained from the tract book. 
80 Question. Suppose the certified -— referred to above, 

which was sent from this office or the land office at Palinyra 
to Clarke county, Missouri, showed that all of said section 36 had been 
entered, the west half and the west half of the northeast quarter by 
Robert Wooden, and the east half of the northeast and the southeast 
by Edward Jenner Smith, what would you say was shown by the 
tract book and plat of surveys in this land office at the time such 
copy was made? 


Objected to by plaintiff for the reasons above stated, and, further, 
because it is based upon no facts about which the witness has any 
hnowledge. : 


Answer. If a certified copy of the original plat was made and cer- 
tified and sent to Clarke county it is probable that it conformed to 
the original entries on the tract book and plat book at the time it 
was made. 

Question. From your knowledge of the mode of making entries of 
land, and the records and exhibits referred to in your testimony in 
this case, is it not probable that the register, at the time Smith en- 
tered his land and Smith examined the plat and tract book and 
made the proper entries thereon — — said southeast quarter, 
and then immediately wrote out the application, and, in writing out 
said application, made the mistake in inserting therein the south- 
west instead of the southeast quarter-section ? 

Objected to by plaintiff for the reason that question is puting a 


hypothetical case to witness, and is not the best evidence, and™s 1n- 
competent, as the record evidence is here to establish the point in 
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Answer. Such a course of proceeding might have been possible, 
but not altogether probable. es 
Question. Do the records show that from the years 1834 to 1836, 
inclusive, there was a very large number of entries made at 
81 the land office at Palmyra, Mo.? 
Answer. I should say that-there was a large number made, 
judging from the large increase of the current number of entries 
made from the entry of Wooden to the entry by Smith. 


Cross-examination by PLAINTIFF personally: 


When I said in my direct examination that plaintiff’s business 
referred to land titles I referred to examination of land titles and 
acting as agent for other parties. As much as three-fourths of the 
business done by you was done for other parties, acting as their 
agent. I believe during my connection in the land office all the 
attorneys at Boonville had business before the office. I don’t think 
there was any exception. There were during my official term par- 
ties residing here who made matters before the general & local land 
offices a specialty. Prior to my connection with the office there 
were some parties here who entered a good deal of land:. James M. 
Nelson entered land running up inthe hundreds; Joseph L.Stephens, 
Henry Elliott, Nathaniel Leonard, and Wm. H. Trigg; these parties 
made the largest number of entries; George Mellor, J. F. Gruelich, 
and Walz & Bremmson also made some entries, but not so much as 
the first named; J. L. McFadden made some entries while I was 
receiver; also Mr. Sensendeffer made entries; also J. L. O'Bryan, 
Rose L. Baker, Miller and Gardner, & John R. French. In many 
instances the lands were located in thickly settled portions of the 
State, and some of them in this county. All of these parties have 
made entries since my residence at Boonville. There was a good 
many entries made through the Central National Bank here for 
other parties, of which J. L. Stephens is president. A number of 

entries were made for other parties by Wm. H. Trigg & Co. 
82 I remember of W. H. Trigg & Co. entering one tract where 

there was a memorandum on the tract-book where a former 
entry had been suspended. This tract was in this county, where it 
was supposed there was no vacant lands. I never saw the county 
plats. I know there are such plats supposed to contain the land in 
this county, but I never made a personal examination of them. 
These plats were, I suppose, similar to those testified to in my direct 
examination. .I remember of fractional tract of 120 acres being 
entered in the neighborhood of Pilot Grove, in this county, during 
my term of office. I don’t recall any other entries in this county. 
A small tract was entered immediately across the river from Boon- 
ville, in Howard county. I remember of James Harrison, of St. 
Louis; John C. Bender, of St. Joseph; C. H. Comstock, Albany, 
Mo.; Alonzo H. Thompson, ex-auditor of State; J. F. Bryant, of 
Betheny, Mo., entering land at this office. The most of the tract 
entered by these parties were situated in those parts of the State 
where there was supposed to be no vacant lands. Some considerable 
time was spent by the agents of Mr. Harrison examining the records 
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of the office as to vacant land and discrepancies in entries. I remem- 
ber Mr. Sensendoffer spent a good deal of time at the office and 
inade the entering of land a specialty. He was off and on about the 
office for about two years. Alonzo Thompson made a number of 


entries at that time for the purpose of speculation. He made fre- 


quent visits to this office, and made his entries in those portions of 
the State where it was supposed there was no vacantland. I remem- 
ber of his entering one tract of 80 acres near Marshall, in Saline 
county, Mo., in a thickly populated neighborhood and considered a 


very valuable tract. I remember one entry made by John C. Ben- 


der, of St. Joseph, which was supposed to be very valuable, being 
situated in a thickly settled portion of the State. The number of 
entries made by plaintiff were not subject to conflict any more fre- 

quently than those made by other parties in proportion to the 
83 number made. I remember the application of the sheriff and 

another party for a tract of land in Scotland Co., in a section 
where it was not supposed there was any vacant land. Plaintiff was 
the attorney for the party, who ultimately recovered the land. The 
land office was not situated in the Thespian Hall all of my term. 
A part of the time plaintiff had his office in Fetzer block. & a part 
of the time at Aehle, Dunica & Co.’s bank, and a part of the time at 
his residence. I don’t know of any attorney having his office at the 
court-house atthistime. Plaintiff's office is now the nearest law office 
to the court-house ; it is in close proximity tothe court-house. There 
were other parties residing at Boonville who have made entries the 
character of which were quite as notorious, if not more so, than 
inany of those made by the plaintiff. 

Had it not been for the close scrutiny of the records exercised by 
the parties herein before mentioned there would be at the present 
time a vast amount of territory undisposed by the Government. At 
the time notice was received at this office that plaintiff had been ex- 
cluded from practicing before the General Land Office; Willis Drum- 
mond was Commissioner. I have a slight personal acquaintance 
with him. I have understood trouble existing between plaintiff and 
the Ceneral Land Office grew out of matters of a personal char- 
acter between plaintiff and Willis Drummond, the then Commis- 
sioner. I have understood that Commissioner Drummond after- 
wards resigned. I have been credibly informed that Commissioner 
Drummond’s resignation was forced upon him through his improper 
connection with the receiver of the land office at Springfield, Mo. 
I saw it reported in the newspapers that Drummond had 
entered a tract of land in the city of Chicago since his resigna- 
tion of the Commissionership. I have seen his advertisement as 
a practicing attorney before the General Land Office at Wash- 
ington, D. C., since he was Commissioner. At the time the 

communication came from the General Band Office 
84 notifying the register, Evans, of the Boonville land office, 
that plaintiff had been debarred from practicing before the 
General Land Office. James H. Baker, a former register of the 
Boonville land office, at Boonville, Mo., was Commissioner of Pen- 
sions at Washington, D. C.,and had his office on the same floor end 
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adjacent to the office of Commissioner Drummond. My first intro- 
duction to Commissioner Drummond was through Jas. H. Baker, 
who formerly resided here. The Rose L. Baker to whom I have 
referred as having made entry of lands at the Boonville land office 
was the wife of James H. Baker. Plaintiff was, I remember, the 
employed attorney of parties in this State who had attached some 
of the entries made by Rose L. Baker. I was aware that there were 
unfriendly feelings existing between Jas. H. Baker and plaintiff at 
this time. I was also aware of the complaints and partial evidence 
being submitted as to a portion of the entries made by Rose L. 
Baker, which caused their suspension for a time, which were after- 
wards patented. From my own observation I should infer that 
Commissioner Drummond and Jas. H. Baker were on friendly terms. 
I remember of seeing an article in some paper reflecting upon the 
character ,of Jas. H. Baker some time in the year 1873 or 1874. 
The communication to Register Evans in relation to the debarment 
of plaintiff from practicing before the General Land Office stated, 
in addition, that the register should use vigilance in observing the 
movements of the plaintiff while about the land office at Boonville, 
or words to that effect. I think this communication was a volun- 
tary letter from Commissioner Drummond. I remember of some 
instances now where plaintiff was employed in the local courts. I 
remember of one case where there was considerable property in- 
volved ; the suit was against a man by the name of Moore, in this 
county. I think some $20,000 was involved. Judgment was ob- 
tained against Moore. Thesuit caused considerable remark in 
85 thiscommunity. I remember another case in which the plain- 
titf was attorney fora Mr. McPherson, involving the City Hotel 
property in Boonville. I remember plaintiff going to Maryland in 
this case in the interest of his client. Plaintiff was also attorney 
for the estate of E. B. McPherson, late receiver of this office. I 
have seen circulars wherein plaintiff advertised that he made land 
matters a specialty. Plaintiff also advertised to do a general law 
business ; other attorneys advertised to do business in a similar man- 
ner. Atthetime plaintiff entered the tract in Howard county, referred 
to by me in my direct examination, the records of this office upon 
which the entry was made showed that the land was vacant. I don’t 
believe that plaintiff would enter lands upon which there was prior 
valid claim. I was receiver of this office for four years. The duties 
of receiver and register are quite different as to their clerical duties. 
There is a slight difference in the record books. The duty of re- 
ceiver is to keep a correct account of the moneys received at land 
office and account for same. Under the present custom of doing 
business in the land office I would say I was equally familiar with 
the duties of register as receiver. I did the duties of register for 
about four months. I consider myself a fair expert as to hand- 
writing. It frequently occurs that there are erasures on the tract 
and plat book of this land office. 
Question. Referring to original township plat of town 64, range 
6 west, of which Exhibit “A” isa partial copy, and state whether 
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or not there are other erasures apparently of a similar nature as 
that in section 36, same township and range. ~ 

Answer. I observe other erasures in said township and range. 

There seems to be an erasure in the southeast quarter of the 
86 southeast qr. of section 8 in said township; this number of 
entry on said tract being 7946; the date of the entry as ap- 
ears by reference to the registry of entries and tract book is March 
20th, 1835; there also appears an erasure in the northeast — of the 
southwest quarter of section 24, same township, in which the num- 
ber of entry — 19457; by reference to the tract book the date appears 
to be May 28, 1838 ; there is also an erasure on the southeast — of the 
southwest quarter, same section, township, and range, in which the 
number of the entry is 8495; by reference to the tract book the date 
appears to be June 8th, 1835. 

Question. Are not those erasures apparently made prior to said 
figures being placed thereon, and are not said figures apparently in 
the same handwriting of contemporaneous entries of that date ? 

Answer. I should say that they were. 

Question. Are they in the same handwriting as the originals of 
Exhibit “A ?” 

—. I should say that they were, except the number 14513 on the 
southwest qr. of section 36, and upon the southeast qr. the number 
1520. : 

Question. Are said erasures equally as perceptible as those referred 
to in your direct examination ? 

Answer. I should say that they were. : 

Question. I would ask you to refer to the tract book and register 
and examine the entry of the northeast — of southwest quarter of 
section 24, t’p 64, R.6, and does not the entry on that section appear 
in the same ae nee as contemporaneous entries, as referred to 
in Exhibit “A,” and is not the ink of a much blacker shade than 
the others on the same page and more resembling the ink of the 
letter ““W” on the original of Exhibit “B?” 

Answer. The handwriting is the same as the original of Exhibit 
“A,” and that the shade of ink of said entry is of a darker hue than 
the other entries recorded in the same section and has strong simi- 
larity — the “W” of section 36, same town. & range, with the ex- 

ception that it might be considered of a greater age. 
87 Question. Would not the writing of the letter “ W” in said 
section 36 made over an erasure with similar ink, as in the 
entry above referred to in section 24, naturally appear fresher than 
said entry made on clear paper, even if made at the same time? 
Answer. I should say it would have a fresher appearance. 


Witness’ attention called to original township 64, range 7 west. 


Question. Point out any erasure on said plat whereon subsequent 
figures denoting cash entries have been made. 

Answer. Upon southeast — southeast quarter of section 11 appears 
an erasure and subsequently a number made thereon ; the number 
appears to be 41613. 
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Question. Refer to that number on the register of sales or cash 


certificates. 
Answer. I find that the entry was made by George M. Irvine, 


November 23d, 1871. 


Question. Refer to tract book of township 64, range 6, of which: 


Exhibit “ B” is a partial copy, and note what erasures you see there 
other than in section 36, heretofore testified to. 

Answer. The east half of southeast quarter of section 14 appears 
to have been changed in description from what it originally was 


and is apparently in the same handwriting and in the same ink, 
but with a heavier stroke of the pen, rendering the ink a darker hue 
than contemporaneous entries in same section; the date of said entry 


appears to be May 9th, 1838 ; in section 25, same township and range, 
there appears to have been an erasure of nearly one whole line 
across the page and a subsequent entry placed thereon under date 
of December 29th, 1834; it appears to be in the same handwriting 
and in the same ink as other contemporaneous entries made in the 

same section, and is the same handwriting as the original of 
88 Exhibit “B,” except the exceptions heretofore referred to. 

In section 27, same township and range, there appears to have 
been an erasure of nearly a whole line across the page, upon which 
a subsequent entry has been recorded, but it is in « different hand- 
writing from contemporaneous entries in the same section; it bears 
date February 14th, 1848. 

Question. Refer to same tract book, in township 65, range 6, and 
note what erasures you see there. 

Answer. In section 5 of said township and range there appears to 
have been an erasure and a subsequent entry recorded over it ; it ap- 
pears to be in the same handwriting of conteinporaneous entries In 
same section, and bears date May 14th, 1836. 


Witness’ attention called to the register of cash certificates of seles. 


Question. Look at the entry of May 14th, 1836, of the west half 
southwest — of said section 65, range 6; also entry 14th February, 
1848, southwest — of southeast quarter of section 27, township 64, 
range 6; also entry of date December 29, 1834, of southwest quarter 
of section 25, same township and range; aiso entry of date May 9th, 


1838, of east half of southeast quarter of section 14, same township . 


and range, and state whether there is any evidence whatever, as 
shown by said register of cash entries, of the erasures referred to in 
your last answer. And is not the handwriting of said register the 
same as on the tract book where said original erasures appear? 

Answer. There appears to be no erasures in the registers of cer- 
tificates, with reference to said tracts, and they appear to correspond 
with the entries as they now appear upon the tract book, and the 
-handwriting also appears to be the same. 


Defendant objects to all evidence in relation to all érasures of the 
records not in section 36, township 64, range 6, as not being 
89 relevant to the issues in this case. 


Question. State, from your knowledge of the records of this office 


Sag lan batt Leh ee 8 


Sheet Rete ee ‘ - . 
+ 7 OSES TR Pe pee Ti 
SE const tte, + i, 


ALBERT C. WIDDICOMBE VS. OLIVER P. CHILDERS ET AL. 65 


and the practice therein, how these alterations and corrections on 
the tract and plat books occur so frequently. 

Answer. Those to which my attention has been called would ap- 
pear to have been corrected on the tract book to conform to the 


other records containing the same entries ; they sometimes occur on 


comparison by the register and receiver of their returns with the 
original records of entries and the purchaser’s application. 

. Question. Was it not customary in this office to make warrant 
and scrip and homestead entries in red ink ? 

Answer. Such has been the recent custom. 

Question. Has not it been the custom since the issue of college 
scrip? 
Answer. Yes; I should say it had. 

Defendant here shows witness a paper, marked Exhibit “G.” 


Question. I would ask you to examine the register of cash certifi- 
cates, of which Exhibit “F” is a copy, and state whether or not it 
does not conform in every respect as to the entry number, 14513, of 
Edward Jenner Smith, with the receiver’s original entry of monthly 
returns, of which Exhibit “ G” is a copy. 

Answer. I should say that it did. 


Witness shown paper, which is introduced in evidence and marked 
Exhibit “ H.” 


Question. What is Exhibit “H?” 

Answer. It is a certified copy of receiver’s monthly returns. 

Question. Is it not customary for officers of land offices to fill out 
applications of parties? 

Answer. It is very frequently the case. 

—. Is not the application signed by the applicant the basis of 

every subsequent act of both register and receiver, in posting 
90 up their record ? ! 
Answer. I should say that it was. 

Question. What is the first paper as evidence of payment given 
to an applicant for land ? 

Answer. A duplicate receipt issued by the receiver. : 

—. If that duplicate receipt conforms with purchaser's applica- 
tion has he any remedy, except by complying with law and regu- 
lations of the office, to claim other land than therein set forth ? 

Answer. He has not. 

—. In making monthly returns of sales of lands to General Land 
Office are not registers and receivers required to carefully compare 
the original application with their several records at the end of each 
month ? 7 

Answer. I should say that such is the requirement of the Depart- 
ment. , 

Question. At the end of each month, when returns are made, 
any discrepancies which may have occurred in the records are made 
to conform with the original purchaser’s application, are they not? 
Answer. Such has been the practice of this office. 

Question. Even where it should appear that the same land had 
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heen applied for and sold to different parties, would not the register 
and receiver at the end of the month be necessarily compelled to 
make their records conform to the original application and post their 
records accordingly if any inaccuracies had occurred therein ? 

Answer. I know of no rule or regulation of the office requiring 
the register and receiver to report an entry which they know to be 
erroneous. 

Question. Is it not probable that the register posted entry No. 
14513 of Edward Jenner Smith, as referred to in Exhibit “C,” upon 
the register of certificates, as shown in Exhibit “ F,” as his first 

act ? 
91 Answer. It is possible that he might have done so in a single 
instance, but it is not customary where a number of applica- 
tions are made at the same tine; judging from the extensive busi- 
ness done at the Palmyra office at that time, it is probable that the 
applications were first recorded in the tract book. 

Question. From your knowledge of the duties of the register, 
where an applicant files an application for land, is it customary for 
the register to number said application and post up his records 
before he certifies such application to the receiver that the land 
therein applied for contains a correct area and the price agreed upon 
per acre? | 

Answer. From my experience as a receiver, such was the custom. 

Question. Were that the practice the register’s records would be 
posted prior to applicant’s paying his money for the land, would it 
not? 

Answer. I should say that it would where the business was lim- 
ited to a few entries per day. : 

Question. What are the receiver’s duties? 

Answer. He issues a duplicate receipt to the applicant describing 
the land sold, price per acre, and the aggregate value of the same. 

Question. A person applying for land over his own signature and 
immediately thereafter obtaining a receipt from the receiver has 
every opportunity to guard against any error that may have occurred 
either in his application or his duplicate receipt, has he not? 

A. I should say that he had. 

Question. Where the application and duplicate receipt is given 
applicant at the time of purchase is it not fair to presume that the 
register and receiver intended to sell and the applicant intended to 
purchase the land set forth in said papers ? 

Answer. If they intended to act fairly and honorably I should 

say that it was. 
92 Question. Is there anv evidence whatever in this office that 
Edward Jenner Smith did enter or that the register and re- 
ceiver did sell the said southeast quarter as shown on Exhibit “B?” 

Answer. I should say that there is not any existing positive evi- 
dence. : 

Question. The records of this office show that Edward Jenner 
Smith was quite a large dealer in lands, does it not ? 

Answer. From my observation of the records I should say that he 
was a quite extensive purchaser. 
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Question. Are you acquainted with the mode of making town- 
ship plats furnished the various counties of the State by the local 
U.S. offices ? 

Answer. I have a limited knowledge of the manner in which they 
are made. 

Question. In the making of said platsdo vou not know from your 
own knowledge that inaccuracies have occurred from the fact that 
they are not a correct report of lands that may have been applied 
for and sold? 

Answer. I don’t know of my personal knowledge of any errors 
which may have been committed in that way. 

Question. Errors embraced in the original tract book would nec- 
essarily be made on such plats, would they not? 

Answer. In some respects I should say that they would. 

Question. By comparison with records of the register and re- 
ceiver’s offices and original applications such township plats made in 
such manner would show a correct disposition of the land, would it 
not ? 

Answer. I should say that they would. | 

Question. Made in any other manner are they not liable to many 

errors and mistakes? 
93 Answer. I should say that errors might creep in if made 
in any other manner; such plats are not customarily com- 
pared with the applications, it being supposed that the applications 
have been previously compared with the plat and tract book. 

Question. These township plats, as a general thing, are paid for at 
so much per entry, are they not? 

Answer. That has been the practice; the work is estimated by the 
entries tc be made. 

Question. The more entries, then, contained on a township plat 
compiled in this way the more pay there would be, would there 
not? 

Answer. That would follow as a matter of course. 

Question. All these matters about which you have been testifying 
relate to the sale of land under the cash system and the rules and 
regulations of the General Land Office thereunder, and has not the 
practice of the various land offices embraced in this land office as 
shown by the record been regular and uniform ? 

Answer. I should say that they were. 


On his re-examination witness testified : 


I have been cross-examined by the plaintiff in person. During his 
examination he has refreshed my recollection with regard to the 
persons:who have been engaged in the purchase of lands at this 
office. He has also called my attention to the erasures to which I 
have testified. He has, in conducting the examination, evinced a 
very great familiarity with the business and records of this land office. 
A number of entries have been made by plaintiff in the name of 
Catharine M. Boardman, the wife of George W. Boardman and the 
sister of plaintiff. None of the entries to which he called my atten- 
tion on the tract book and plat book now show a double entry except 
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in the section 36 in controversy. Upon the examination of town- 

ship plat of town 64, range 6, there is but one tract upon which 
94 there is distinctly visible a double entry, that being the south- 

west quarter of section 36 of said township and range. I 
perceive no double numbers upon any other tract in said township 
except the southwest quarter referred to. I fail to perceive any 
erasures upon the tract book and plat book of the same tract em- 
braced in those entries to which my attention has been called except 
the said southwest quarter of section 36. I should say that the sub- 
stituted letter “ W” in the entry of Edward Jenner Smith in sec- 
tion 36, township 64, range 6, was made subsequent to date of entry 
for the reason that other correction- made at the time these entries 
were made were much better executed and conformed more strictly 
to the handwriting of the register at that time. I should say that 
the substituted letter “ W ” was not in the handwriting of the regis- 
ter who made the entry. ! 

Ques. Suppose the original entry on the tract book showed that 
Edward Jenner Smith ente ed thesoutheast quarter of said section 36, 
and that the number on the original plat corresponded with such 
entry in the tract book, and suppose that after years had elapsed 
another register and receiver had come into office, and suppose that 
they or either of them had ascertained or had their attention called 
by another; that the original application of said Smith called for 
the southwest quarter instead of the southeast quarter of said sec- 
tion, and suppose that only two lines above the original entry on 
the tract book and from the original plat — that the said south west 
quarter had -been previously entered by Robert Wooden. State 
whether or not the receiver or register, or one or both of them, would 
have had the right to have changed the said entry on the tract book 
by erasing the letter E in said southeast quarter and substituting 
the letter “ W” instead thereof, and to have changed the original 
plat book by erasing from the southeast quarter the number of the 
certificate of the entry, 14513, and placing the said number, 14513, 
on the southwest quarter of said plat, where the number of Wooden’s 
certificate, namely, 7417, had been previously. placed. 


95 Plaintiff objects to the foregoing question as incompetent, 
hypothetical, and contrary to the rules of evidence. 


Ans. I should say that upon the discovery by the register and 
receiver of a conflict between the tract and plat book and the orig- 
inal application they would not necessarily be compelled to correct 
the records to agree with the application, unless so instructed by the 
Commissioner of the General Land Office, and, if so instructed, the 
proper notations should have been made upon the tract book refer- 
ring to such authority by date. The custom of the office would not 
require them to voluntarily make the change. 

Question. If the register and receiver found the tract and plat 
books in conflict with the original application and other records of 
the office as indicated in the preceding question, and if it appeared 
io them that the double application of the S. W. qr. was evidently 
the result of a mistake and that Edward Jenner Smith must have 
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intended to purchase theS. E. qr., and that the officersof the land office - 
intended to sell the S. E. qr.. what right would the register or re- 
ceiver — to change tne tract and plat book to what it now appears to 
be and to put the said S. E. qr. on the market for sale and permit 
it to be entered by the plaintiff? 


Objected to by plaintiff for the reason that it is incompetent and 
improper. 


Answer. I should say that they would have no right whatever 
either to make the change voluntarily or to offer it for sale without 
complying with instructions from the. General Land Office relating to 
lands kept out of market by erroneous marking of the books or 
records. 

Question. What is the mode of procedure with reference to lands 
kept out of market by erroneous marking of the records? 

Answer. It has been the custom to report them to the General 
Land Office ; upon which report authority is given by the Commis- 
sioner to restore them to market by publication, and generally when 
the land is applied to be restored to market by an individual it is 
usual to publish the notice in the paper having the largest circula- 

tion in the county where the land lies. 
96 Question. When the land is restored to market can it be 
entered by agricultural college scrip, particularly when the 
land had been supposed to have been disposed of at cash sale” 

Answer. I cannot say positively. : 

Question. What books are examined by the public generally to 
ascertain what lands has been entered and what lands are for sale? 

Answer. The tract and plat books. 


97 Witness resumes narrative form of deposing : 


There appears to have been sold, for cash, at the Palmyra land 
office during the month of July, 1836, 74,700 acres, for which there 
was received $39,376, and the number of entries made during that 
month was 568, 32 of which applications were made on the 6th da 
of said month. I can’t say how the register came to write the S. W. 
} on the application and S. E. } on the tract book, but such evi- 
dently was the case, and I believe from experience that the error 
was allowed to remain through a failure on the part of the register 
and receiver to properly compare their returns with the original 
records of entries; they should have compared their returns with the 
original tract and plat book, such being the instructions of the Land 
Department. I believe that the plaintiff is perfectly familiar with 
all the laws, rules, and regulations of general and local land offices. 


On his recross-ex’n witness said : 


Question. Are the register and receiver particularly enjoined in 
their instructions from the General Land Office to carefully compare 
each and both of their records, the certificates of purchase, and orig- 
inal receipt with purchaser’s application when making their monthly 
returns at the close of each month ? 
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Answer. I understand such to be the instructions of the General 
Land Office.. | : 

Question. From your knowledge of the records of this office are 
you not confident if an examination were made by you of the records 
that you could find many instances where double entries have 
been made and that there has really been more land sold in many 
sections than the sections contained ? 

Answer. I have observed many such cases. 
Question. From your acquaintance with the business of the land 
office, especially when there is a good deal of business trans- 
98 acted, has not the register failed to regularly mark up his 
records ? 
Answer. I have observed a failure of one register to properly post 
the entries made upon his records. 4 
Question. If, at the expiration of the month of July, 1836, the 
receiver's receipts, the original receipt, the purchaser’s application, 
register of certificates, and certificate of purchase all conformed one 
with the other and differed with the tract and plat book, would not 
the said tract and plat book be made to conform therewith ? 
Answer. Yes; I should say that they would, providing there was 
no conflict with existing prior valid entries. 


On his redirect witness said: 


I am aware of the fact that the monthly returns of the register and 
receiver have been frequently forwarded to Washington without 
being compared with the tract and plat books. If, at the end of the 
month of July, 1836, the register and receiver found upon compari- 
son that their several records were in conflict with the tract and 
plat books in relation to the entry of Edward Jenner Smith and 
Robert Wooden as it now appears of record, they should not have 
reported the entry of Edward Jenner Smith without noting upon 
their returns the fact of such conflict. It is expected, when the 
business is great, that the entries shall be posted on the tract and 
plat book first, to the exclusion of other records, if the time be lim- 


ited. 
JOHN N. GOTT. 


Sworn to and subscribed before me on the day, at the place, and 
within the hours last aforesaid, to wit, the 27th day of January, 


1877. 
D. A. McMILLAN, 
Notary Public. 
Plaintiff objected to the following part of said deposition 
99 in the following words, to wit: 


-“ Question. What did you hear Mr. Boardman say as to his con- 
nection with the General Land Office at Wash., D. C.? 

“Answer. I heard him say he hard charge of a division of the Gen- 
eral Land Office before he was appointed register at Boonville, Mo. 
During my connection with the Boonville land office, as receiver, 
plaintiff entered quite a number of tracts. He entered some tracts 
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which proved to be in conflict with prior entries or claims. These 
conflicts were not confined to entries made by plaintiff, but bappened 
with other entries made by other parties. These conflicts happened 
more frequently with plaintiff, for the reason he made more entries.” 
Which objection the court sustained; to which decision of the 
court the defendants then excepted. The plaintiff also objected to 
that part of Gotts’ deposition commencing the words “ His fortunate 
adventures ” (see page 14, line 21, of this transcript) and ending with 
the words “resulted in his defeat” (see page 15, line 5, of this 
transcript); which objection was naiainak by the court, and the 
action of the court in sustaining said objection then was excepted to 
by the defendant. 


100 Ninth. Gustave Reiche’s deposition, which is in words and 
figures as follows, to wit: 


“ GuSTAVE REICHE, being produced, sworn, and examined on the 
part of the defendants, deposes and says : 


My name is Gustave Reiche; my residence, Boonville, Cooper 
county, Missouri,and my age is 49 years; am register of public land 
at the Boonville land office. I have been register since the 4th day 
of July, 1874. The records in this office in relation to the entries of 
Robert Wooden and Edward Jenner Smith, as shown by the original 
of Exhibit “ B,” are, first, the register of entries—tract book, plat 
book. The original a pm on file in this office in relation to these 
entries are the original applications of purchasers. These are all 
the record and papers of the register. The receiver’s office shows 
the following records pertaining to these entries: The register of re- 
ceipt issued by the receiver and the quarterly account current. The 
entries of this office pertaining to this entry of A. C. Widdicombe, 
as shown on Exhibit “ B,” are the abstract of agricultural college 
scrip locations—tract book and plat book. The receiver has to ac- 
count for agricultural college scrip locations in his monthly and 
quarterly reports. The original application of A. C. Widdicoinbe 
for the tract above referred to is not on file in this office; it is at the 
General Land Office at Washington, D.C. I have examined Ex- 
hibit “ B” and the original thereof and find that the entries follow 
each other in the original in succeeding lines as shown on the ex- 
hibit, except that there are two lines between the entry of Smith 
and the entry of Widdicombe. All of Exhibit “ B” in the original 
is on the same page; the cross-lines in the exhibit are ruled 
exactly like the original. I have examined the papers on file 
in this office and made search for the letter of the Commissioner 
of the General Land Office notifying the register of this office 

that plaintiff had been excluded from practising before the 


101. General Land Office (as testified to by last witness) and am 


unable to find it. I have examined the plat book of this 
office in reference to the vacant lands in township 64, of range 6, and 
would say that from the appearance of that record there is no vacant 
land in said township. The last cash entry of lands in said townshi 
appears to have been made July 31, 1848, except the entry of A. C. 
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Widdicombe, as shown by Exhibit “ B,” and the last warrant loca- 
tion appears to have been made in October, 1848. I have examined 
the original plat book, showing the entry of section 36, township 64; 
range 6, and I find an erasure on the southeast quarter of said sec- 
tion. Ihave compared Exhibit “A” with said plat;and said erasure 
appears between the words A. C. scrip and extending to and under 
the words and figures “ No. 1520.” The erasure is apparent to the 
naked eye, and was apparently made before the words “A. C. scrip” 
were written. I have examined the numbers 7417 in the southwest 
and northwest quarter and 7418 on the W.3N. E. and 14013 on 
the E. } N. E.and S. W. }, and find them all in the same handwrit- 
ing, except the number 14513 on theS. W. 4, which is in a different 
handwriting. The numbers on the S. W. }, 14513, seem to be in a 
fresher ink and seem to have a newer appearance than the other 
numbers above referred to. I have examined the tract book as the 
originals of Exhibit “B” and find in the Edward Jenner Smith 
entry the “ W ” describing the S. W. 3 is written on an erasure, and 
the “ W ” has a fresher and darker appearance.: The “ W ” at first 
glance appears to be of a different handwriting; but writing on an 
erasure frequently changes the handwriting. I cannot say this of 
every one, but have observed it in my own experience. I have 
compared the said entries on the tract book, the registry of entries, 
the application, and plat book, and I find that the handwriting in 

the tract book, the register of entry, and in the body of the 
102 application are the same, with the exception of the names of 

applicants and the “ W” before mentioned. The numbers 
seem be of various handwriting. The numbers on the plat book, 
except the number 14513 on southwest and 1520 on the southeast 
and the numbers endorsed on the back of the original applications, 
are in the same handwriting. The entries referred to are the entries 
of Edward Jenner Smith and Robert Wooden in section 36, town- 
ship 64, range 6. The handwriting of the original application, the 
tract book, registry of entries, and plat book, except the exceptions 
above referred to, are in the handwriting of William Wright, the 
register. The numbers endorsed on the back of the application are 
the “ file” or register’s numbers, and are in the handwriting of the 
said register. The current numbers on the inside of the original 
application of Robert Wooden, 7417, 7418, are in the same hand- 
writing, but in a different handwriting from the register. The 
current number in the inside of the original application of Edward 
Jenner Smith, to wit, 14513, 1s different from all the other hand- 
writings. I mean by the current number the number on the inside 
of the application and by the “file” number the number on the out- 


_ side of the application. It appears from the records of Register 
Wright that during the period of the entries of Edward Jenner . 


Smith and Robert Wooden all contemporaneous entries were made 
by himself. 


On his cross-examination witness said : 


I resided in Warren county, Missouri, prior to my acceptance of 
the office of register. My previous occupation was that of circuit 


o~ 
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clerk and ez officio recorder of said county. I am, and was prior to 
my taking possession of this office, experienced in land titles and 
the records thereof. The officers of the land office are the register 
of lands and receiver of public monies. The duties of the two officers 
are quite different. The duties of the register is to have charge 
of the records of the sales of lands and receive the applications 
for lands. When the register receives an application for land 

he certifies the application to the receiver for him to re- 
103 ceive the money. He makes no notation whatever on the 

record until the land is paid for; when the land is paid for, 
then he is authorized to make the entries on the record—that is, on 
the register of certificates,on the tract book, and plat book. The 
receiver makes the first notation on the record—that is, he gives the 
current number to the application ; he then receives the money and 
issues a duplicate receipt to the purchaser and retains the original; 
he then appends the original receipt to the back of the original ap- 
plication and hands them back to the register. At the end of the 
month the register and receiver each makes out his monthly report 
and they then compare them with the applications, registry of en- 
tries, and entries on the tract book, also with the receiver's receipts 
and the registry of receipts, and all of these with each other, and 
certify that they are found to agree and are correct. If we find any 
inaccuracies, omissions, or clerical errors in any of said records they 
are corrected to conform with the original application. We are 
particularly instructed by the General Land Office to have the ap- 
plicant sign his name distinctly and must give the description of 
the land plainly and definitely. These instructions and the prac- 
tice of tne office are in accordance with the acts of Congress and the 
instructions issued thereunder. From my knowledge of the record 
I find that all the records have been made in eg rye with law, 
but I can’t say that the officers in every instance did their duty. I 
know that my predecessor, Major E. G. Evans, was removed before 
his time was out. I understand that my predecessor did not com- 
pare his returns with the receiver for the reason that so many en- 
tries are not marked on the plats, which omissions would have been 
discovered had they compared their returns. John N. Gott was re- 
ceiver when E. G. Evans was register, at least a portion of the time. 
The current number on the inside of the applications of Edward 
Jenner Smith and Robert Wooden, as shown in Exhibits “C,” “ D,” 

and “FE,” are in the handwriting of the receiver, as shown 
104 on his monthly and quarterly returns of that date. At the 

time of the entry of Edward Jenner Smith William Blakey 
was receiver ; also at the time of the entries of Kobert Wooden he 
was receiver. From my examination of the originals of Exhibits 
“C,” “D,” and “E” with the receiver’s record of that date it a rs 
that he complied with the regulations; this would seem to be so 
from the fact that he gave the application the current number, 
which appears to be in his handwriting. From my examination of 
the record in regard to the entries of Smith and Wooden it would 
appear that the receiver made the first record from the fact that he 


gave it the current number, and that was in accordance withthe —_ 
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rules and regulations. The regulations and rules were the same. 
when these entries were made that they are now. The register 
having certified the lands referred to in Exhibits “C,” “ D,” and 
“FE” to the receiver, and the receiver having given his current 
number to the application and issued his receipts, original and 
- duplicate, and returned the same to the register, it was his duty to 
inake his records conform thereto. The register would go to the 
register of entries first to perfect the records of the sale made by the 
receiver and post up the entry there and record it on the tract book 
and then on the plat book. The entry is first made on the registry 
of entries in order to give it its current number. I find by refer- 
ring to original tract book, township 64, range 6, that there is an 
erasure on the northeast — of the northwest quarter, section 24, entry 
number 19457; also an erasure on the southeast — southwest quar- 
ter of same section, entry No. 8495. It appears that a previous 
number had been written across this tract and erased or obliterated. 
It appears that the register, at the time of the entry, made a mistake 
by writing a number across the E. } southwest qr., and when he 
discovered that it was a misposting he erased it and wrote the last- 
named two numbers thereon. I find that on the east half 1 and 2, 

northwest qr. section 6, there isa double number. — I also find 
105 that on the southeast — southeast qr. section 8 there is an 

erasure of a part of the number. Erasures of this char- 
acter are very numerous in all the records of this office, and 1s 
a natural consequence from the manner of conducting the busi- 
ness of the office. It is very unusual that an error will run through 
all the records of the office. The original application is the 
basis of all the entries, and all errors are usually detected by com- 
parison of the returns at the end of the month. It appears that all 
the officers of the oftice have corrected their records to conform to 
the original applications. It is essential that the register have proof 
of the payment of the money for the land sold before he makes ‘up 
the record of the entry. The evidence of the payment of the money 
is the receiver’s receipt, Which corresponds with the application. To 
follow any other course would be contrary to law, and in many in- 
stances defeat the applicant getting the land he sought to enter. An 
application, accompanied by the money left with the receiver, always 
takes precedence over an application without the money filed with 
the register, even although the application tiled with the register 
wes.of prior date. It is possible that if the records of township 64, 
range 6, were carefully examined and all the papers on file carefully 
compared there might be a vacant tract found therein. I have found 
upon examination of the records of townships as closely marked up 
as township 64, range 6, vacant lands. If an application is made 
for lands which on first appearance is not vacant, but the applicant 
insists that the land is vacant, and I find from the first application 
that it was for a different tract from that actually posted, and I find 
the books posted incorrectly, the proper posting 1s made and the 
vacant land is sold. If land really vacant is withheld from appli- 
cant the register makes himself liable to the applicant for the sum 
of five dollars per acre if any subsequent applicant gets the land. 
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If the examination shows that there is an obvious erroneous 
106 marking, that the tract applied for is really vacant, no appli- 

cation is made to the General Land Office to have the tract 
restored to market. If the land has really been disposed of and 
afterwards the entry cancelled, or where the records are so incom- 
plete that we cannot arrive at the true status of the tract, then we 
apply for the real status of the land to the General Land Office and 
for authority to restore such as have been previously erroneously dis- 
posed of or cancelled. I have found land here which first appeared 
from the records to have been disposed of, but upon close investiga- 
tion I found the tract to be vacant, and upon inquiry of the General 
Land Office I was advised to entertain private entry of it. In re- 
ceiving authority to restore tracts to market I never receive instruc- 
tions to have the land advertised in a certain county or a certain 
paper, but the proof of the publication has to be furnished before it is 
restored to market. 


Paper shown witness by plaintiff, which is marked Exhibit “ TI.” 


This is a certified copy from the original abstract of agricultural 
college scrip locations containing location KR. & R., number 871, by 
A. C. Widdicombe, of agricultural college scrip number 1520. The 
file numbers on back of application are presumed to be made by the 
register, and made when he files them away at the end of the month. 


Witness’ attention called to the original of Exhibit “A.” 


I would say that the number 7417 has a darker shade than the 
number 7418 on the west half N. E. — of section 36, township 64, 
range 6. 

Where an application is made erroneously by the applicant the 
register and receiver have no authority to alter or correct it, but he 
may make application through the local office to the General Land 
Office to have his application corrected. Since I have been register 
of the land office there has been land entered in thickly-settled dis- 
tricts of the State where it was thought there was'no vacant land. 
One I now recall was an entry of the tract near Louisiana, in this 
State; also one in this county, near the Moniteau county line; 

also a tract in St. Charles county. There has been a large 
107 quantity of land sold at this office' during the last ten years. 

The location of agricultural college scrip in the month of 
March, 1866, at this office amounted alone to 47,422.50 acres, and 
the cash entries for the same month amounted to 8,368.20 acres, and 
for June, 1866, the cash entries amounted to 7,490 acres, and a large 
majority of those entries were made by James M. Nelson, who is 
vice-president of the Central National Bank of Boonville, Missouri, 
— a large portion of these lands were on the line of the Pacific 
railroad. . | 


On his re-examination witness said: 


I have been examined by the plaintiff in person. He has evinced 
in his examination great familiarity with the record of this office 
and the rules and regulations of the general and local land offices. 
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From my acquaintance with the plaintiff I should say that he is 
very familiar with the records of the office. I never had any con- 
nection with the land office until I commenced my term of office in, 
July, 1874. What I know of the practice of the office and the rules 
and regulations thereof I have learned since I was appointed regis- 
ter. Iam more familiar with the duties of register, yet I know the 
general duties of the receiver. The business done now, compared 
with the business of 1836, I would say that there is very little done 
now, comparatively. The register and receiver have their offices 
together. at this land office. I don’t know, of my present knowl- 
edge, who made the first notations of entries at the Palmyra office, 
in the years 1834 and 1836. If Edward Jenner Smith went to Pal- 
myra to enter land in 1836 I think he would have applied to the 
register to ascertain what land in the particular section he wished to 
enter was vacant, and they would have examined the tract books 
and the plat book. They would see, in looking at section 36, town- 
ship 64, range 6, that the S. W. qr. had been entered, if it had been 
posted, and it would appear from the tract book and plat book that 
they were posted up to the time of Smith’s application. It would 
certainly not Have been proper for the register to have re- 

108 ceived another application for the southwest qt., it having 
been already entered, if he had perceived it; it would have 

been the duty of the register to have told Mr. Smith, if he had ap- 
plied for the southwest qr., that it had already been entered. Ifthe 
register and receiver had compared their monthly returns with the 
application and other records they would have discovered that the 
southwest qr. had been previously applied for and sold to Wooden. 
Having discovered the discrepancy between the application and the 
other record, in regard to the entry of Edward Jenner Smith, it was 
the duty of the register to make the record conform with the appli- 
cation. If an error is discovered of this kind it would be proper to 
eall the attention of the General Land Office to it; I Bed do so. 
The General Land Office would have cancelled the entry in conflict 
with the previous entry and notified this office to notify the appli- 
cant to apply for his money. If Edward Jenner Smith had intended 
to have entered the southeast instead of the southwest, upon being 
notified of the conflict and cancellation, he could have made applica- 
tion through this office to have his entry changed to the southeast. 
Question. Suppose that on the 6th of July, 18386, Edward Jenner 
Smith intended to enter, and the register and receiver intended to 
sell to him, the southeast quarter of section 36, and suppose that the 
original entries made by the register upon the tract book show that 
fact, and suppose that fact was further confirmed by the former entry 
of Robert Wooden of the southwest quarter, and suppose the regis- 
ter and receiver, at the end of the month of July, 1836, discovered 
that the register, in writing out the application of Edward Jenner 
Smith, had made a mistake and written the southwest quarter in- 
stead of the southeast quarter, would the register have been author- 
ized or would hisduty — compelled him to erase the numbers from the 
southeast quarter and place them upon the southwest quarter of the 
plat and to have erased the E in the southeast quarter and substi- 
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tute the “W,” thus destroying evidence of what he knew the in- 


tention of the parties to have been. 


If there is any rule or regula- 


tion authorizing the mutilation or destruction of such record, evi- 
dence of what he knew the intention of the parties to have been, 
please state it. : 


109 


Objected to by plaintiff as contrary to the rules of evidence. 


Answer. According to my understanding of the obligations of dif- 
ferent officers of this office, I think that the receiver and his securi- 
ties could have compelled the register to conform his record to the 
description of the land in the application, certified to hitn as vacant, 
and for which he had issued his receipt, which had gone out of the 
office, and for which the receiver and his sureties were personally 


responsible. 


By this way he would have protected the receiver, 


complied with the regulations, and ~ the purchaser in a condition 


where he could correct his error, if 


e had made any. 


Witness resumes narrative form of deposing: 


When I speak of the rule with regard to the restoration of land to 
market which have been withheld on account of erroneous entries 
or marking, I speak from recollection and from practice. The rule 


is a written rule. 


The number written over the erasures, to which 


gee has called my attention, are in the handwriting of William 
V right, the register, except the one in section 6. 


On his recross-examination witness said: 


Question. If, on the 6th day of July, 1836, Edward Jenner Smith 
had applied to enter the S. W. qr. of section 36, and the register cer- 


tified the fact to the receiver, and the receiver had issued the usual 


original and duplicate receipts and banded back purchaser’s appli- 
cation and original receipt to the register, and that he thereupon 
posted up his register of certificates in conformity to the said original 
duplicate and receipt and improperly noted on the tract book and 
plat book the sale of the southeast qr. instead of the southwest qr., 
and, on the 7th of July, a stranger should present to the register an 
application for the southeast qr. of section 36, would not the register 
be necessarily compelled to certify the fact to the receiver that the 
said S. E. qr. was vacant, and, upon said stranger’s application, with 
original sa being returned to him from the zeceiver, would he 


not be compe 


110 


ed to correct his erroneous entry of Edward Jenner 


Smith on the tract and plat book, even though the register 
knew it was the intenfion of Smith to have applied for the said 


S. E. qr.? 


Answer. It would bring me or any register in a position to correct 


the tract and plat book and post the application of the last applicant 
on the books. 


Question. The state of facts existing as referred to in the last ques- 


tion, would the register be authorized to refuse the second applica- 
tion, and, if he did, would he not be amenable under the law ? 
Answer. He would have no right to refuse the second application, 
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and, if he did, he would be liable in damages to the party aggrieved 
if a subsequent application should get the land. 

Question. Refer to Exhibits “A” and “B”—that is, to the original 
of those exhibits, and state if there appears to be an erasure, substi- 
tution, or distinction, as shown from the original records and files in 
this office, of any legal, valid, or subsisting entry or application. 

Answer. According to the original application of Edward Jenner 
Smith no marking on the S. E. qr., where the A. C. scrip appears, 
was of any value on this tract, and on Exhibit “ B,” in the entry of 
Edward Jenner Smith, any indication pointing to the S. E. qr. would 
have been wrong, because not in conformity with the registry of 
entries and the application. 

Question. Then has there been any destruction of any original 
entry, as shown by Exhibits “A” and “ B?” 

Answer. There has not of any valid entry. 

Question. Would not the register at that time or any subsequent 
register having charge of the originals of Exhibits “A” and “ B” — 
been justified in making the proper correction on said originals in 
any manner. deemed proper by them? 

Answer. He would have becn justified in erasing it or crossing it 
out and writing error thereon. 

Question. From your experience in this office did not some 
111 registers adopt one mode and some another? 
Answer. They did. | | 

Question: From your knowledge of the records, is it not frequently 
shown that double entries have been made in the same section and 
the same lands sold twice ? 

Answer. Yes; they are frequent. 

Question. The register and receiver often actin a judicial capacity 
and are considered judicial officers, are they not? 

Answer. Yes; they are. 

Question. Is it nut necessary and frequently essential for parties 
having business before this office to employ lawyers to transact their 
business ? 

Answer. In some cases it is just as necessary as to employ lawyers 
in court. : as | 


On his redirect examination witness said : 


Certified copy of monthly and quarterly abstracts of receivers 
hereto attached and marked Exhibits “J,” “K.” 
GUSTAVE REICHE. 


Subscribed and sworn to before me this 30th of January, 1877, at 


the place and within the hours first aforesaid. 
D. A. McMILLAN, 
Notary Pub. 


Tenth. Deposition of THomas S. Dunnica, which is in words 
and figures as follows, to wit: 


a ae 


ain, 
= 
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Thomas S. Dunnica, of lawful age, being produced, sworn, and 
examined, upon oath deposeth and says, on the part of the defend- 
ant: 


My name is Thomas S. Dunnica; my age is 28 vears, and my 
residence is Boonville, Cooper county, Missouri, and my occupation 
is cashier of the banking house of Aehle, Dunnica and Co., 
112 Boonville, Mo. I regard myself as an expert in- regard to 
handwriting. I have examined the original of Exhibit “A,” 
and find that there has been an erasure on the southeast quarter. 
It is apparent to the naked eye. The erasure is between the A. C. 
scrip and the number 1520; 1t appears to be in the center of the 
southeast quarter. I have examined the number 14513 on the 
southwest quarter and compared it with the numbers 7417, 7418, 
and the other 14513 in the east half of the northeast quarter, and I 
find it, in my opinion, to be of a fresher appearance, and it appears 
to have been written at a later date, and it is in a different handwrit- 
ing, as is apparent to mv eye. I can’t tell what has been erased 
from southeast quarter of said section. I have compared the figures 
14513 on the southwest quarter with the api, 1520 on the 
southeast quarter. I don’t think they are in the same handwriting, 
but I am not as positive with regard to these figures as the others, 
as the number 1520 is written over an erasure and the ink has 
spread somewhat. I have compared the figures 7417, 7418, and 
14513 in the east half northeast — of section 36, and they are in 
the same handwriting. I have examined the original of Exhibit 
“B,” and I find an erasure underneath the letter W in the south- 
west quarter of the entry of Edward Jenner Smith. I cannot say 
what was erased. The letter W appears to be in a different ink and 
has a fresher and a newer appearance than the rest of the entry and 
appears to be in a different handwriting. I should say that all of 
the original of Exhibit “ B,” except the substituted letter “ W” and 
the entry of A. C. Widdicombe, appear to be in the same hand- 
writing. 


On his cross-examination witness said: 


I have examined the original of Exhibit “ A ” and compared the 
number 7417 with the numbers 14513 and 7418, on the E 4 N. E. 
qr., and I should say that the figures 7417 are darker and have a © 
fresher appearance than the figures 14513 and 7418. I have ex- 
amined the substituted letter “ W ” on the original of Exhibit “ B,” 
and I find that the letter “ W” is made in a different way from the 
others in said original. I have been acquainted with plaintiff since 
1869 or 1870. I know of plaintiff going on the official bond of Sh’ff 
Newman in 1872. Newman was sheriff of this county. 


On his redirect examination witness said: 


113 The figures 7417, 7418, and 14513, in the east half north- 

east quarter of the original of Exhibit “A” show great age, 
but the figures 14513, in the southwest quarter, do not show great 
age. 
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In the original of Exhibit “ B,” relating to the entries of Smith 
and Wooden, the handwriting shows great age, except the substi- 
tuted letter “ W,” which does not show great age. In said entry of 
Edward Jenner Smith the erasure and substitution of letter “ W ” is 
apparent to my naked eye. The “W” appears much fresher than 
the rest of the entry and has been written since the rest of the entry. 

The difference I notice between the figures 7417 and 7418 and 
14513 in the E. 3 N. E. qr. may be the result of a different ink ora 
heavier stroke of the pen. They are in the same handwriting. 


T. S. DOUNNICA. 


Sworn to and subscribed before me on the 30th day of January, 


1877, at the place and within the hour first aforesaid. 
3 D. A. McMILLAN, 


Notary Public. 


Eleventh. Deposition of WiLL L. StTEPHENs, which is in words 
and figures as follows, to wit: 


Will L. Stephens, of lawful age, being produced, sworn, and ex- 


amined on the part of the defendant, deposes and says: 


My name is Will L. Stephens; my age, 27 years; my residence, 
Boonville, Cooper county, Missouri, and my occupation is cashier 
of the Central National Bank of Boonville, Mo. I have examined 
the original of Exhibit “A,” and I find that there has been an eras- 
ure in the southeast quarter. The erasure is between the figures 
1520 and the words “A. C. scrip,” and extends under the number 
somewhat. It has the appearance of having been erased before the 
words A. C. scrip, and the number 1520 was written. I have ex- 


‘amined the number. 14513, on the southwest quarter, and compared 


them with the numbers 7417, 7418, and the other 14513 in the E. 
3 N. E. qr., and the 14513 on the S. W. qr. seeins to be in a differ- 
ent handwriting from the others, but it might have been written 

by the same party at a different time. I don’t see any sim- 
114 —_ilarity between them, and it is my opinion, if they were made 

at the same time, they are in a different handwriting. The 
figures 7417, 7417, 7418, and 14513, on the E. 3 N. E. — appear to 
be in the same handwriting. The figures 14513, on the S. W. qr., 
appear to be in a darker ink and does not appear to have the age 


of the other figures. I have examined the original of Exhibit “ B.” 


I find an erasure underneath the “ W,” in the S. W. qr., in the 
entry of Edward Jenner Smith. There seems to have been the eras- 
ure of a letter and the substitution of the letter “W” over it. The 
erasure and substitution of the letter W is apparent to the naked 
eye. The substituted letter “W” seems to have a darker and 
fresher appearance. All of the writing relating to the entries of 
Wooden and Smith appear to be in the same hand, except the sub- 


stituted letter W, which seems to be in a different handwriting; all 


of the writing relating to the entries of Wooden and Smith seem to 
show greater age than the substituted letter “W;” the substituted 
letter W seems to be several years old. 


@ 
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On his cross-examination witness said : 


I have examined the original of Exhibit A and compared the 
numbers 7417, 7417, 7418, and the numbers, 14513,on the E.3 N. E. 
qr., and I should say that the numbers 7417, 7417, do not a r to 
havethe same age as the figures 7418 and 14513 on the E.3 N. E.—. 
It may have the age, but a heavier stroke ; they were written by the 
same person. 


On his redirect ex. witness said: 


The difference in the appearance in the age may have been occa- 
sioned by a heavier stroke of the pen or a darker ink in writing the 
7417. All of these figures last en referred to have the appear- 
ance of great age and a greater age than the figures 14513 in the 


S. W. qr. : 
WILL L. STEPHENS. 


Subscribed and sworn to before me on the 30th day of January, 
1877, at the place and within the hours first aforesaid. 
D. A. McMILLAN, 
Notary Public. 


115 All which depositions aforesaid are accompanied with the 
certificate of D. A. McMillan, notary public, in words and 
figures following, to wit: : 


I, D. A. McMillan, notary public within and for the county of 
Cooper, State of Missouri, duly qualified on the 23rd day of March, 
1874, and my term of office expiring on the 3rd day of March, 1878, 
do certify that in pursuance of the annexed notice came before me, 
at the office of register of lands of the United States, in the city of 
Boonville, in the county of Cooper, in the State of Missouri, John N. 
Gott, Gustave Reiche, Thos. S. Dunnica, Will L. Stephens, J. F. 
Adams, J. E. Taliafirio, R. W. Wilom, and F. W. Ludwig, who were 
by me severally sworn to testify the whole truth of their knowledge 
touching the matter in controversy aforesaid; that they were ex- 
amined and their examination reduced to writing and subscribed by 
them, respectively, in my presence on the day, between the hours, 
at the place in that behalf aforesaid, and their said depositions are 
now herewith returned; and I further certify that said. John Gott, 
Gustave Reiche, Thomas S. Dunnica, Will L. Stephens, J. F. Adams, 
J. E. Taliaferro, R. W. Whillom, and F. W. Ludwig are residents of 
the county of Cooper, in the State of Missouri. 

Given under my hand and official seal, at the office of the register 
of lands of the United States, in the city of Boonville, county of 
Cooper, State of Missouri, this 30th day of January, A. D. 1877. 

[SEAL. ] D. A. McMILLAN, 
Notary Public. 


And said depositions are endorsed on back as follows 
Received, sealed, opened, and filed by me on this 3rd day of 


February, A. D. 1877. 
JOS. H. DONLEY, Clerk. 
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116 Twelfth. Defendant introduces his ehain of title—a deed 

of Edward Jenner Smith to John D. Smith, dated 6th Novem- 
ber, 1837, conveying, among other lands, S. E. qr. section 36, T. 64, 
R. 6 W., with covenants of general warrantee. 


13. Will of John D. Smith, which is in words and figures as fol- 
lows, to wit: | 
“Ne varietur.” Z| 


October 27th, 1838. 
G. W. KEATON, P. Judge. | 


In the name of God, amen: I, John D. Smith, of the parish of 
Concordia and State of Louisiana, do make and ordain this my last 
will and testament in manner and form following, to wit: Jmprimis, 
I will that all this estate on which I live should be retained and 
kept together under the direction of the executors hereinafter named 
until all debts due and legacies hereinafter mentioned be paid ; 
second, I will that all this estate in this parish and all moneys due 
to it at the time of my death be divided into seven shares: To ) 
Edward Jenner Smith I give two shares; to Walton P. Smith 
I give three shares; to Van P. Winder I give one share; to 
Caroline W. Guion I give one share, and would recommend 
that the negroes and personal property should be_ parcelled : 
out into the seven parcels and divided by lot; that the land be sold ‘ 
on such terms as may seem advisable to the executors and the pro- : 
ceeds divided as above directed ; thirdly, I will that five thousand 
dollars be paid to the following persons, daughters of James Haslett 
and Judith Rease, to wit: To Martha, one thousand dollars; Jane, 
two thousand dollars; Eliza, one thousand dollars 


“ Ne varietur.” 
October 27th, 1838. 
| G. W. KEATON, P. Judge. 


and Delia one thousand dollars, within two years of the day of my. , 
death ; and that Walton P. Smith and George S. Guion be my ex- i 
ecutors to carry into effect this my will; fourthly, I will that one-half ; 


of my Wyaconda tract of land be given to my nephew, Jos. D. Smith, a 
but that he had no authority to sell, convey, or dispose of ” 
117 ~—sthe same until the expiration of the term of ten years from i 


the date of this my will; fifthly, I will that all my estate, 

both real and personal, situate in the State of Missouri (always ex- ” 

cepting any of the negroes that may have belonged to the estate in 

Louisiana), be equally divided between F!ora C. Byme, Mary Con- 

, way Buck, and James Haslett, of Chester Co., Pa., in such way as 

my executors hereinafter named may direct ; and finally that all my 

debts that have accrued or may happen in the State of Missouri be 

me out of the joint funds thereof given to the three last-mentioned 
egatees ; and moreover it is my will that 


Ne varietur. 
October 27th, 1838. 
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G. W. KEATON, P. Judge. 
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my brother, James Smith, and James Haslett, of Chester Co., Pa., be 
my executors to carry into effect the provisions of this part of my 
will. } 

In witness whereof I have hereunto set my hand and affixed my 


~ geal the day and year hereunto annexed. 


December 8th, 1837. 3 
JNO. D. SMITH. 
“ Ne varietur.” 
October 27th, 1838. 
G. W. KEATON, P. Judge. 


STATE OF LouIsIANA, Parish of Concordia : 


Be it remembered that on this 29th day of October, A. D. eighteen 
hundred and thirty-eight, before me, George W. Keaton, Judge of the 
said parish, ‘personally came and appeared William L. Poindexter 
and Austin Williams, of this parish, and, being duly sworn, the 
severally declare and say that they are acquainted with the hand- . 
writing of Dr. John D. Smith, late of the parish aforesaid, deceased ; 
that they have frequently seen him write and sign his name, and 
that they recognize the above paper, purporting to be an autographic 
will of the said deceased, to have been wholly written, dated, and 
signed in the proper handwriting of the said John D. Smith, de- 


ceased. 
AUSTIN WILLIAMS. 
WM. L. POINDEXTER. 


118 Sworn to and subscribed this day and year above written. 
G. W. KEATON, P. Judge. 


State or Lourstana, Parish of Concordia: 
Court of Probate. October 29th, 1838. 


At an audience and examination this day of the foregoing will of 
John D. Smith, and after hearing the evidence of Wm. L. Poindex- 
ter and Austin Williams as above given, it is ordered, adjudged, and 
decreed that the same be admitted to record and executed accord- 
ing to its provisions; and it is further ordered that Walton P. Smith 
and George S. Guion be confirmed in their quality of testamentary 


executors of the said deceased. 
G. W. KEATON, P. Judge. 


Filed for record and recorded 29th Oct., 1838. 
G. W. KEATON, P. Judge. 


STaTE OF LourstANA, Parish of Concordia : 


I, George W. Keaton, parish judge and ez officio judge and re- 
corder of probates, wills, &c., in and for said parish, do hereby certify 
that the foregoing and within is a true and correct copy of the _ 
inal autographic last will and testament of the late Dr. John D. 
Smith, deceased, as therein mentioned and expressed on file and of 
record in my office. 
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In testimony whereof I have hereunto signed my name and affixed 
my official seal. of my office, at Vidalia, in the parish of Concordia, 
State of Louisiana, this eighteenth day of January, A. D. eighteen 


hundred and thirty-nine. 
 [L. s.] G. W. KEATON, 
Parish Judge. 


Unlitep States oF AMERICA, State of Louisiana: 


By Edward D. White, Governor of the State of Louisiana : 


These are to certify that G. W. Keaton, whose name is subscribed 
to the instrument of writing herein annexed, is now and was at 
the time of signing the same parish judge and ez officio 
119 judge and recorder of the probates, wills, &c., in and for the 
parish of Concordia; that his signature is genuine, and that 

all his official acts, as such, are entitled to full faith and credit. 


Given at New Orleans under my hand and the seal of the State’ 


this twenty-third day of January, one thousand eight hundred and 
thirty-nine, and of the Independence of the United States the sixty- 


third. 
[L. s.] | E. D. WHITE. 


By the Governor: 
ALFRED E. FONTALL, 
Secretary of State. 


Rece’d and filed for record 11th day of May, 1839. 
WILLIS CURD, Recorder. 


STATE OF Missourl, County of Clarke: 


I, Thomas E. Palmer, recorder of deeds in and for said county, 
hereby certify that the above is a true copy of the original will, with 
annexed certificates, in Book A, at page 625, as the same appears of 
record in my office. ? 7 

Witness my hand as recorder and the seal of my office. 

Done at office, in Cahoka, this 21st day of July, 1876. 

[L. s.] THOMAS E. PALMER, Recorder. 


Will objected and excepted — by plaintiff as irrelevant and in- 
complete; objection overruled. 


14. Deed of James Smith and James Haslett, ex’rs of John D. 


Smith, to Mary C. Buck, which is in words and figures as follows, to 
wit: 


We, the subscribers, executors of the last will and testament 
of John D. Smith, late of Concordia county, in the State of Louisi- 
ana, deceased, having taken into consideration so much of said 
deceased will as relates to the division of his real estate situate in 
the State of Missouri, do adjudge and set apart the following lots 
and parcels of ground to be given to Flora C. Byme, viz: 


Y 
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S. W. ar. of section 29, T. 64 with, R. 6 west, of the fifth prin- 


Chen: OTR ok ok ok ek 5 in oe Ne lee 160 
South half of section 28, T. 64 with, range 6 west, of the fifth 
; ~ DEICIDE GROPIGIOR . 5. 06 on ei i 320 
West half of S. W. qr. of sec. 27, T. 64 with, range 6 west, of 

the fifth principal meridian----- wcienesiin nb dncesed dice tt acini oie 80 


120 South half of section 24, T. 64 with, range 6 west, of 


the fifth princi al meridian ....---------------- 320 
_S. W. qr. of section 13, T. 64 with, range 6 west, of the fifth 
Penne: GROTNG IR nn. en te aan ena 160 
North fr. half of sec. 19, town. 64 N., range 5 west, of the fifth 
DOROTIT CITI 6s. in icine non nin ome cin annem 200 
Section 18, township 64 N., range 5 west, of the fifth principal 
I Soi he cbiantendld wnat eros atin pe aia Sauninmeal 640 
Fractional section 17, township 64 N., range 5 west, of the 
fifth principal adie 400 
Supposed to be in all about—acres___...-_-...---- 2,280 


Together with any lots or parcels of land belonging to the deceased 
estate that may be found situate north or east of the tracts of land 
above described ; and we do further adjudge and set apart the fol- 
lowing lots and parcels of ground to be given to Mary Conway Buck, 
viz: 

N. qr. of section 33, township 64 north, range 6 west, of the 


fifth principal WONG ee 160 

West half of the N. E. qr. of section 33, township 64 north, 
range 6 west, of the fifth principal meridian_-_---------- 80 
East half of S. E. qr. of section 30, township 64 north, range | 
6 west, of the fifth principal meridien 80 

S. W. qr. of section 29, township 64 north, range 6 west, of 
the fifth principal eke oa ela mea Eumr Gene tt 160 
480 


Section 35, township 64 north, range 6 west, of the fifth prin- 


CONE I kn ik, Sikkink See eee 640 
S. E. qr. of section 36, township 64 north, range 6 west, of 

the fifth principal WANN cic 160 
East half of N. E. qr. of section 36, township 64 north, range 

6 west, of the fifth principal meridian.._--- ..-.-. ------ 80 
Fractional section 36, township 64 N., range 5 west, of the 

fifth principal NSE a A SS SS 500 
Fractional section 36, township 64 N., range 5 west, of the 

fifth principal iii 160 
N. E. half of N. E. —sect. No. 1, township 63 N., range 6 west, _ 

of the fifth principal meviding 80 


N. W. qr. of section 12, township 63 N., range 6 west, of the 


fifth principal meridian ~-.----.-------- -------. ------ 160 


_Su apposed to be i in a alll sbout—acres.. siete - 2,260 4 
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Together with all lots or parcels of land belonging to estate of John 
D. Smith that may be found lying or situate south of the tracts of 
land as herein set apart, to be given to her in conformity to his last 
will and testament; and, finally, we do further adjudge and set 
apart the following lots and parcels of ground to be given to James 
Haslett, of Chester county, in the State of Pennsylvania, viz: © 


121 N. half of section 32, township 64 north, range 6 west, 


of the fifth principal meridian ~--.-----.---.---- 320 
N. E. half of N. E. qr. section 33, township 64, range 6 west, 
of the fifth principal meridian_-----. ....---- ---.------ 80 
N. W. qr. of section 34, township 64 north, range 6 west, of the ' 
fifth principal meridian -..... ~----------- ---------.-- 160 
+ NE ctaita i: sapiaeageainini: isin dina iailiciiinitniis acinditane tiie: 
S. W. qr. of southeast half of S. E. qr. section 27, township 
. 64 north, range 6 west, of the fifth principal meridian - --- 40 | 
West half of section 26, township 64 north, range 6 west, of . 
the fifth principal meridian ~_. ~------.---------~------ 320 
N. E. qr. of section 26, township 64 north, range 6 west, of z 
the fifth principal merician._----......------.---.---- 160 ec 
West halfof S. E. qr. sec. 26, township 64 north, range 6 west, | 
of the fifth principal meridian_----...-----.------------ 80 : 
West half of S. W. qr. sec. 24, township 64 north, range 6 west, a 
of the fifth principal meridian... ---..---.--------------- 80 
East half of S. E. qr. sec. 24, township 64 north, range 6 west, ; 
of the fifth principal meridian --.- ....---.------ ics eiaailie 80 
South fr. half of section 19, township 64 N., range 5 west, 
of the fifth principal meridian ~---------.------.------ 200 | 
Fractional section 30, township 64 N., range 5 west, of the i 
fifth principal meridian -.._-..----------~.----.------ 300 ' 
East half of N. E. qr. sec. 25, township 64 N., range 5 west, 
of the fifth principal meridian ~--------------~..-.---- 80 
East half of S. E. qr. sec. 25, township 64 N., range 5 west, of 
the fifth principal meridian ......---. ~--..--.-.-..---- 80 q 
Supposed to be in all about—acres_.__.......--.---- 1,980 ct 
Also south half of section 28 ...--.----.-.--..-.----.----- 320 NY 
OR OI os csise: wscivin'ce Signin ebcionisiacanttaaa slide elias eal iit 2,300 ( 
It being understood there is yet remaining one small tract or 


parcel of land, situate on the river Mississippi, known as Gregory 
Landing, which is yet to be divided equally between the aforesaid 
Flora C. Byme, May Conway Buck, and James Haslett in such a 
way as we may hereafter direct and think just and proper. 

Gaiven under our hands, in Clarke county, State of Missouri, this 


10th day of May, 1839. ) 
| ; JAMES SMITH. 
JAMES HASLETT. 


ALBERT C. WIDDICOMBE VS. OLIVER P. CHILDERS ET AL. 87 


STATE OF MIssouRI, {- 
County of Clarke, ; 


Be it remembered that at a county court begun and held in and 

for the county and State aforesaid on Saturday, the 11th day of May, 

A. D. 1839, personally appeared in oper court James Smith 

122 and James Haslett, executors of the last will and testament of 

John D. Smith, deceased, personally known to the judges of 

said court to be the same persons whose names are subscribed to 

the annexed and foregoing instrument of writing as having exe-. 

cuted the same, and severally acknowledged the same to be their 

act and deed for the purposes therein mentioned, and which is or- 
dered to be certified. 

In testimony whereof I, Willis Curd, clerk of said county court, 
have hereunto set my hand and affixed my private seal (no seal of 
office provided). 

Done at office, in the county and State aforesaid, the day and date 
above written. 


(L. 8.] WILLIS CURD, Clerk. 


STATE OF MIssouRI, 1 roe 
County of Clarke, f°" ’ 


I, Willis Curd, clerk of the county court in and for said county of 
‘larke, do certify that the foregoing instrument of writing, together 
with the above-annexed certificate, were received by — for record 
May 11th, 1839, and that they are duly recorded in my office in 
Book of Settlements A and at pages 53, 54, and 55. 

Pg under my hand and private seal—no seal of office pro- 
vided. 

Done at office, at Waterloo, in said county of Clarke and State 


- aforesaid, May 17th, 1839. 


[SEAL. ] WILLIS CURD, Clerk. 
Received and filed for record June 8th, 1839. 


STATE OF Missour!I, County of Clarke : 


I, Thomas E. Palmer, recorder of deeds in and for said county, 
hereby certify that the above is a true copy of the original instru- 
ment of writing and certificates as the same appears on record in 
my office in Book A, at page 587. 

Witness my hand as recorder and the seal of my office. 

Done at office, in Cahoka, this 21st day of July, 1876. 

[L. s.] THOS. E. PALMER, Recorder. 


Objected to, and objection overruled by the court, and ex- 
123 _—_— cepted to at the time by plaintiff as incompetent and irrele- 
vant. 
15. Deed of Mary C. Buck to Theodore Jungher, wieh covenants 
of warranty, Sept. 18, 1850. 


Objected to, and objection overruled, and excepted to at the time 
by plaintiff as incompetent and immaterial. 
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10. Power of attorney from Lucretia A. Jungher, Sallie F. John- 
ston and her husband, to B. F. Hagerman, which in words and 
figures as follows, to wit: | : 

Know all men by these presents that we, Lucretia A. Jungher, 
Henry Will Johnston, and Sallie F. Johnston, of. the city of Jack- 
son and State of Mississippi, do hereby make, constitute, and appoint 
Benjamin F. Hagerman, of the city of Keokuk, Iowa, our true and 
lawful attorney to grant, bargain, sell, and convey in fee-simple, by 
deed or deeds, with covenants of general warranty, all our real es-. 
tate situated in the county of Clarke and State of Missouri, the said 
land acquired by — as the only legal heirs of Theodore Jungher, de- 
ceased, hereby ratifying and confirming ail acts executed by our 
said attorney and confirming the same as if we were personally 


present and did the same. 
In witness whereof we set our hands and seals this 15th day of 


April, 1870. 
L. A. JUNGHER. SEAL. | 
SALLIE F. JOHNSTON. [seat] 
H. WILL JOHNSTON. SEAL. 


(U.S. int. rev. stamp, value $1, attached and cancelled. ] 


STATE OF MIssIssIpri, i, 
County of Hinds, 


Be it remembered that H. Will Johnson and Sallie F. Johnson, 
his wife, and Lucretia A. Jungher, who are personally known to the 
undersigned, a commissioner for the State of Missouri (duly ap- 
pointed and commissioned by the Governor thereof for the State of 
Mississippi), to be the persons whose names are subscribed to the 
foregoing power of attorney as parties thereto, this day personally 

appeared before me and acknowledged that they executed and 
124 delivered the same as their voluntary act and deed for the 

uses and purposes therein contained ; and the said Sallie F. 
Johnson, being by me made acquainted with the contents of said 
power of attorney, acknowledged, on an examination apart from her 
said husband, that she executed the same freely and without com- 
pulsion or undue influence of her said husband. 

In testimony whereof I have hereunto set my hand and seal of 
office this 15th day of April, A. D. 1870. 

[n. s.] GEO. A. SMYTHE, 
Commissioner of Deeds, &c., for the State of Missouri. 


STATE OF Missourt, County of Clarke: 
| -IN THE RECORDER’s OFFICE. 

I, Thomas E. Palmer, recorder of deeds within and for the county 
aforesaid, do certify that the instrument of writing hereto attached, 
with the acknowledgments thereon, was filed for record in said office 
on the 30th day of January, 1875, at 2 o’clock and — minutes p. m., 
and that the same is duly recorded in said office in Book E for re- 
cording of mortgages, at pages 542, ’43, ’44. 


“— 
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In witness whereof I have hereunto set my hand and affixed the 
seal of my said office. 
Done at office, at Cahoka, this 30th day of January, 1875. 
[1.. 8. ] THOS. E. PALMER, Recorder. 


Objected to, and objection overruled, and excepted to at the time 
by plaintiff as illegal and incompetent. 


17. Deed of Lucretia Jungher and others, by B. F. Hagerman, 
att’y-in-fact, to Buell and: Fallon for 35 acres off of S. E. qr. 36, 
64, 6, dated Dec’r 29, 1874, with covenants of warranty. 


Objected to, and objection overruled, and excepted to by plaintiff 
as incompetent at the time. 


18. Deed of B. F. Hagerman, att’y-in-fact for Jungher and others, 
to Samuel and John W. McKee for remainder of the said S. E. qr. 
section, dated Jan’y 19, 1873, with covenants of general war- 
ranty. 


125 Objected to; objection overruled and excepted to at the 
time as incompetent and made to defraud this plaintiff and 
not material to the issues in this cause. 


19. A certified copy of order of the county court of Clarke county, 
which is in words and figures as follows, to wit: 


Transcript from the Records in the Office of the Clerk of the County 
Court of Clarke County, Missouri. 


STATE OF MissouRI, County of Clarke: 


Be it remembered that at the February term, 1851, of the county 
court of said Clarke county, and on the 7th day of February, 1851, 
the following, among other, proceedings were had, to wit: 

Ordered, That the clerk of this court be, and he is hereby, au- 
thorized to procure from the land office at Palmyra a map of all the 
taxable lands in Clarke —, provided such a map can be procured on 
reasonable terms. 


And afterwards, to wit, at the November adjourned term, 1851, 
and on the 17th day of December, 1851, the following, among other, 
proceedings were had, to wit: 

Ordered by the court, That the clerk of this court ascertain from 
the register of the land office at Palmyra the am’t necessary to pro- 
cure the field notes of all surveys of lands in Clarke county, and that 
he contract with the register for said field notes, provided the same 
can be procured for $20.00. 


And afterwards, to wit, at the February term, 1852, of said court, 
and on the 5th day of said month, the following proceedings were 
had in said court, to wit: 

A communication is this day presented to the court from the regis- 
ter of the United States land office at Palmyra stating that he will 
furnish the field notes of Clarke county for fifty dollars; and it is 


* . 
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ordered that the clerk of this court be, and he is hereby, authorized 
to procure said field notes for Clarke county at that price. 


126 And afterwards, to wit, at the November term, 1852, of said 
court, and on the 4th day of said month, the following pro- 
ceedings were had in said court, to wit: 

John P. Hampton, clerk of this court, this day presents to the 
court the field notes of Clarke county, procured by said clerk under 
an order of-this court, which said field notes are approved, and it 
is ordered that a warrant be drawn on the county treasurer in favor 
of L. P. Hallock for fifty dollars, being the amount of his account 
for furnishing same. | 


STATE OF Missouri, County of Clarke: 


I, S. F. Sacket, clerk of the county court in and for the county 
and State aforesaid, do hereby certify that the foregoing are true 
and correct copies of record entries of the proceedings of the county 
court of said county had in relation to the matters therein named 
as the same appear of record in my office. . 

Witness my hand as clerk and the seal of said court. 

Done at oftice, in Cahoka, this 14th day of February, 1877. 

[n. s.] S. F. SACKET, Clerk. 


Objected to by plaintiff; objection overruled, and excepted to at 
the time for the reason the same is irrelevant and incompetent. 


20. Deposition of John P. Hampton, which is in the words and 
figures as follows, to wit: 


Notice to Take Depositions. 
In the Circuit Court Marion County, State of Mo. 


ALBERT C. WIDDICOMBE, Plaintiff, 
against 
OLIVER P. CuitpRess et al., Defendants. 


To above-named plaintiff: 

You are hereby notified that depositions of witnesses to be read 
in evidence in the above cause‘on the part of the defendants will be 
taken at the office of the recorder of deeds in the town of Cahoka, 

in the county of Clarke and State of Missouri, on the thirteenth 
127. = day of February, 1877, between the hours of eight o’clock in 
the forenoon and six o’clock in the afternoon of that day, 
and that the taking of said depositions, if not completed on that 
day, will be continued from day to day, at the same place and between 
the same hours, until completed. 
JAMES HAGERMAN, 
ANDERSON anp BOULWARE, 
| Att’ys for Defendants. 


Service of the above notice is hereby acknowledged and issue of 
dedimus waived Feb’r. 2nd, 1877. 
THOS. L. ANDERSON, For Pl’f. 
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Depositions of witnesses taken at the office of the recorder of deeds, 
in the town of Cahoka, in the county of Clarke and State of Mis- 
souri, before me, the undersigned, B. E. Turner, a notary public 
in and for said county, on the 13th day of February, 1877, be- 
tween the hours of eight o’clock' in the forenoon and six o’clock 
in the afternoon, and on, the 14th day of February, 1877, at the 
same place and between the same hours, in a certain cause now 

nding in the circuit court of Marion county, in the State of 
Missous, wherein Albert C. Widdicombe is plaintiff and Oliver 
P. Childress et al. are defendants, on the part of the defendants. 


Hampton. 


JoHN P. Hampton, of lawful age, being duly sworn, deposes and 
says: 

My name is John P. Hampton; age, 49 years; reside at Canton, 
Mo.; have lived in Canton since 1867; lived prior to that time in 
Clarke county, from 1840 to 1867, excepting the year 1847; I was 
deputy county and circuit clerk fronr 1844 to 1850, excepting one 
year these offices were united at that time; was county clerk from 
- 1850 to 1856 and was deputy circuit clerk during the same time; 
was elected circuit clerk in 1856 and continued in that office till 
1862. 

Question. Look at the map now shown you and state what it is. 

Answer. That is a map of taxable land in Clarke county made 
out in 1851 by L. P. Hallock, U. S. register of lands for Palmyra— 

that is, it was furnished by him. It was furnished under an 
128 order of the county court made in 1851 authorizing me, as 

county clerk, to procure it. It was so procured by me as 
county clerk. 

Question. State whether or not the map_is now complete in all 
its parts as when secured by you as county clerk. 

Answer. The map has been considerably defaced and a piece off 
of the first page of the map—about five inches by six inches out of 
the lower right-hand corner has been torn out. At the time the map 
was made, in 1851, it contained the taxable land at that time. Lands 
that became taxable after that time were afterwards entered upon 
the map by me and others. There was also a certificate on the map 

urporting to be given by Hallock and purporting to be signed by 

im. I have received letters from Hallock. I have also examined 
the field notes which were procured by me from Hallock, the U.S 
register of lands at Palmyra in the year 1852, under an order of 
the county court, which field notes are certified to by Hallock, and 
I now say that the handwriting on the field notes and the certificate 
on the field notes by Hallock and the handwriting in the letters 
which I have received from Hallock and the handwriting and sig- 
nature on the certificate on the map were the same handwriting, 
to the best of my belief. The letters which I have received from 
Hallock have been lost or destroyed and the map is in the custody 
of the recorder of deeds for Clarke county and the field notes are in 
the custody of the surveyor of Clarke county. 
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Question. State, if you know, the contents of the certificate on the 
map made by Hallock. 
Answer. I think that the certificate certified that the map con- 
tained a correct list of the taxable lands of Clarke county. 
Question. Look at a part of the map now shown you, being the 
S. E. qr. of section (36) thirt-six, sixty-four (64), range six (6), and 
state what condition it is now in and whether or not it was certified 
as taxable property when the map was first made out. 
129 Answer. That part of the map is badly defaced so you can- 
not see the names on it. I am positive it was certified as 
taxable land when first received by me. 
| JOHN P. HAMPTON. 


Sworn to and subscribed before me this 13th day of February, 


1877, at the place and between the hours first aforesaid. 
[SEAL. ] B. E. TURNER, 
Notary Public. 


Objected to, and objection overruled, and excepted to by plaintiff 


as irrelevant and immaterial and incompetent; objection over- 


ruled. 


21. Deposition of Charles Henshaw, which is in words and figures 
as follows, to wit: — 


CHARLES HENsHAW, of lawful age, being duly sworn, deposes and 
says: 

Live in Alexandria, Clarke county, Missouri; came to Clarke county 
in 1836; resided first at Barnesville, on Honey creek, now known 
as the Casscaddon Place; moved to Gregory Landing in 1843; re- 
sided there until 1845 or 1846; was absent a short time and then 
resided in Alexandria, where I have lived since 1851; Gregory 
Landing joins the southeast qr. of section thirty-six (36), sixty-four 
(64), six (6), and Alexandria is about four miles from it; Barnes- 
ville is about four miles from it. I have known the S. E. qr. of sec. 
36, t’p 64, range 6, since 1838 or 1839. 

Question. Were you: acquainted with Edward Jenner Smith; and, 
if so, where and how long ? 

Answer. Yes; I knew him in 1837 and up to 1839; the S. E. qr. 
of sec. 36, t’p 64, range 6, was known as the Smith entry by all the 
people of the neighborhood and has continued to be so known ; 
Smith’s heirs claimed and exercised ownership over the land and 
that this fact was generally known in the neighborhood. The south- 
west qr. of sec. 36, t’p, 64, range 6, was known as the Wooden entry ; 
Wooden lived in the neighborhood of the land, but Smith lived four 

or five miles from the land; there never was any conflict be- 
130 tween Wooden ard Smith as to the ownership of the south- 


west qr. 
C. HENSHAW. 


49S... 0 -cm 
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Sworn to and subscribed before me this 13th day of February, 
1877, at the place and between the hours first aforesaid. 
[SEAL. ] B. E. TURNER, 
: : Notary Public. 


Objected to, and objection overruled, and excepted: to by the 
plaintiff as incompetent and irrelevant; overruled by the court. 


22. Deposition of J. B. Wooden, which is in words and figures as 
follows, to wit: | 


J. B. Woopen, of lawful age, being produced and sworn and ex- 
amined, on his oath says: 


Reside at Gregory Landing, Clarke county, Missouri. I am in 
possession and use and occupy all the S. E. qr. of sec. 36, t’p 64, 
range 6 west, of Fox Slough, except fifteen acres held by O. P. Child- 
ress ; all the land which O. P. Childress is in possession of is under 
fence; Childress never was in possession of any part of the land, 
except the fifteen acres under fence; Childress is my tenant now ‘ 
and was formerly the tenant of McKee and Company ; I was one of 
the company and bought the whole interest out; as my tenant he 
occupies the tract containing about fifteen acres that he was in pos- 
session of when McKee and Co. owned the land. 

Who owns the S. W. qr. of sec. 36, t’p 64, range 6 west ? 

The heirs of Robert Wooden did own it all. I am a grandson of 
Robert Wooden ; it was divided among the heirs of Robert Wooden 
and is partially owned now by some of the Wooden heirs; some of 
them have sold out their interest to other parties. 

J. B. WOODEN. 


Sworn to and subscribed before me this 13th day of February, 
1877, at the place and between the hours first aforesaid. 
[SEAL. ] B. E. TURNER, 
Notary Public. 


23. Deposition of James Crooks, which is in words and figures as 
follows, to wit: 


J AMES CROOK, of-lawful age, being produced, sworn, and examined, 
on his oath says: 


131 I have resided in Missouri since 1829; I resided most of 

the time, up to the year 1852, north of Canton, in Lewis 
county, Missouri, & about 15 miles south of the S. E. qr. sec. 36, t’p 
64, R. 6 west. Since 1852 I have resided at Gregory Landing, or 
near there. I have been acquainted with the S. E. qr., sec. 36, t’p 
64, R. 6 west, since the fall of 1853, I think ; I knew Edward Jenner 
Smith and Robert Wooden; have known them ever since they 
came to the county ; think I have known them since 1835; that 
acquaintance continued until their death. I was well acquainted 
with the people in the neighborhood of the S. E. qr. sect. 36, t’p 64, 
range 6 west; the general understanding in the neighborhood was 
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that this tract of land was the Smith entry, and the general under- 
standing in the neighborhood was that the 8. W. qr. sec. 36, t’p 64, 
range 6 west, was the Wooden entry. The Wooden heirs exercised 
ownership over the S. W. qr. of — 36, t’p 64, range 6 west, and the 
Smith heirs over the S. E. qr. sec. 36, t’p 64, range 6 west. I mar- 
ried a daughter of Robert Wooden. I never knew of any conflict 
of ownership of the S. W. qr. sec. 36, t’p 64, range 6 west, between 
Smith and Wooden in their lifetime nor between their heirs since 


their death. 
JAMES CROOKS. 


Subscribed and sworn to before me this 13th day of February, 
1877, at the place and between the hours first aforesaid. 


[L. s.] B. E. TURNER, 
- Notary Public. 


132 Objected to, and objection overruled by court. Excepted 
to by plaintiff as irrelevant and incompetent‘. 


Deposition of O. F. Ensign. — 


24. Deposition of Oscar F. EnsiGn, which is in words and figures 
as follows, to wit: 


Oscak F. EnsiGn, of lawful age, being produced, sworn, and. ex- 
amined, deposes and says: 


I have resided in Clarke county, Missouri, since June 7th, 1836 ; 
was sheriff and collector of Clarke county from 1856 to 1860. The 
southeast quarter of sec. 36, t’p 64, range 6, was, in 1856, assessed to 
Mary C. Buck and the taxes paid to me in her name on that tract, 
and in the years 1857 and 1858 & 1859 it was assessed to Theodore 
Jungher and the taxes paid to me in that name, and, [ think, B. F. 
Hagerman paid me for Jungher. [ am now the surveyor of Clarke 
county; the field notes have been in my possession since the 1st 


day of January, 1877. 7 
OSCAR F. ENSIGN. 


Subscribed and sworn to before me at the place and between the 
hours aforesaid. 


[L. s.] B. E. TURNER, 
Notary Public. 


Deposition Jno. Longford. 


25. Deposition of John Longford, which is in words & figures as 
follows, to wit: 


JOHN LonGForD, of lawful age, being produced, sworn, and exam- 
ined, deposes & says : 

Live in Clarke county, Mo.; was sheriff and collector of Clarke 
from 1850 to 1854. In 1851 the southeast quarter of sec. 36, 
133 ___—‘t’p 64, range 6, was assessed to John Buck and the taxes paid 
by B. F. Hagerman, agent of Buck. In 1856 I was elected 
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clerk of the county court and took charge of the office in January, 
1857. I found in the office at that time a map of the Clarke county 
made out by the register of U.S. lands at Palmyra, being the same 
map referred to by John P. Hampton in his deposition. 

Question. Look at the map now shown you and state whether or 
not it is the same map, and whether or not it is complete in all its 
parts as it was at that time. 

Answer. Yes, sir; this is the same map, what remains of it; up 
to the time I left the office it was in a good state of preservation and 
complete, but now the map is very much defaced ; there was a cer- 
tificate on it made by L. P. Halleck, register of U. S. lands for 
Palmyra; I have seen it hundreds of times; it was in my custody 
for a period of six years; the map was made out, arranging the t’ps 
and ranges in numerical order, commencing at fr’l t’ps 64 & 65, 
range 5; my recollection is that the register’s certificate was on the 
lower right-hand corner of the first page of the map; where there is 
now a piece torn out of the map five by six inches. 

Question. Look at that part of the map now shown you, being the 
southeast quarter of sec. 36, t’p 64, range 6, and say what condition 
it is ~ a and what was its condition at the time you were county 

clerk. 
134 - Answer. At the time I was clerk of the county court the 
plat showed the name of all the original purchasers very plain 
on the map; I am satistied the southeast quarter of sec. 36, t’p 64, 
range 6, was so marked as entered, but it is now so defaced that I 
can’t tell anything about it; I often assisted parties in examining 
the map with a view of determining if there were any vacant lands 


in the county and we never found that tract vacant. 
JOHN LANGFORD. 


Sworr to and subscribed to before me at the place and between 


the hours aforesaid. 
[L. s. ] B. E. TURNER, 


Notary Public. 
Objected to, and objection overruled ; excepted to as irrelevant; 
objection overruled by the court. 
Deposition of T. E. Palmer. 
26. Deposition of Thomas E. Palmer, which is in words and fig- 
ures as follows, to wit: 
Deposition — T. E. Palmer. 
THomas E. Patmer, of lawful age, being produced, sworn, and 
examined, says: 
I am recorder of deeds for Clark county, Missouri. 


Question. Look at the map now shown you and — what is it and 
in whose custody is it. 
Ancwer. It isa map purporting to be a map of the original en- 
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tries of Clarke county lands; it is in my possession as recorder, 
and I received it when I received the other records of the county 
from my predecessor. 

135 Question. State what condition it is now in. 

Answer. It is now in a very much mutilated condition. 
There is a piece about five to six inches square torn out of the lower 
right-hand corner on the first page of township- 64 & 65, range 5. 
The southeast qr. of sec. 36, t’p 64, range (6) six, is now so obliter- 
ated that I can’t tell anything about the original entries on it. 

(Question. Where did you reside from 1852 to 1865, and what was 
your business? 

Ans. Resided in Clark county, and was assessor, from 1852 to 1863, 
of Clarke county. 

Question. State, if you know, to whom the southeast qr. of sec. 36, 
t’p 64, range 6, was assessed from 1852 to 1863. 

Answer. In 1855 I assessed it to John Buck; in 1856 I assessed it 
to Mary C. Buck; after that, in 1860, 1861, & 1862, it was assessed 
to Theodore Jungher, and my information is that in the year- 1857, 
1858, & 1859 to Theodore Jungher. 

Question. How long have you resided in Clarke county ? 


Answer. Since 1836. 
THOS. E. PALMER. 


Sworn to & subscribed before — at the place and between the 
hours aforesaid. 


[n. s.] B. E. TURNER, 
Notary Public. 


Objected to and objection overruled & excepted — °y plaintiff as 
incompetent & irrelevant. 


136 | Deposition — H. M. Hiller. 


27. Deposition of H. M. Hiller, which is in words and figures as 
follows, to wit: 


H. M. Hirer, of lawful age, being produced, sworn, & examined, 
deposes & says: 


I have lived in Clarke county, Missouri, for 21 years. I was cir- 
cuit clerk and ez officio recorder of deeds for Clarke county from April, 
1865, to December 31st, 1870. At the time I became recorder there 
was in the office a plat book which had been sent from U. S. land 
office at Palmyra, which was the only evidence in any of the offices 
of Clarke county , Mo., of the original entries of lands, and my recol- 
lection is that it was regularly certified to by the register of lands. 


Question. What was the condition of that map at the time you 
became clerk and recorder and when you ceased to be clerk and 
recorder ? 


Answer. The book was stitched together and in a fair state of | 


| preservation, and when I was recorder it showed all or nearly all of 
the entries legibly. ‘There was some scratches upon it and some ink 
blots upon it. 
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Question. Describe its condition now. 

Answer. The book is made of muslin pages with the paper pasted 
on it. The sheets are now entirely separated, no two of them being 

fastened together. Some of the sheets look as if they have 
137 _ been wet, and the paper is separated from the muslin, and 

some of it has been scratched and torn off, and it is very 
badly blurred with ink. 

Question. Describe particularly the sheets showing the entries in 
township 64, range 6, and townships 64 and 65, range five (5), giving 
their condition at the time you were recorder and at the present 
time. 

Answer. Township sixty-four & sixty-five, range five (5), was the 
first sheet in the book when I was recorder, and was then, I think, 
I think, mainly legible, and has the appearance now of having been 


- wet, and the paper has separated from the cloth, and there is 


scarcely an entry on it legible; at present the lower right-hand or 
southeast corner has a piece cut out or torn out of it five or six 
inches square. It was notso when I was recorder. From the appear- 
ance and from comparison with the other edges of the sheets I would 
say this piece has been cut or torn out in the last few years, because 
the ravelled edge has a fresher appearance than the other edge of 
the sheets or of this sheet up to the ravelled edge. The sheet con- 
taining plat of township sixty-four, range six, all of the north half 
of which, except a little on the north side, is now legible, the east 

side of the south half being section 24, 25, & 36, appears to 
138 have been wet with water; the paper is separated from the 


cloth, and the entries of the three sections are entire- illegi- . 


ble ; the west tier of sections on south half is in a dilapidated con- 
dition. The condition of the plat when I was recorder was different ; 
it was in a much better condition ; it was nearly all legible. | 
Quest. What was the condition of the S. E. 4 of section 36, 64, 6, 
during your term of office as shown by map? | 
Ans. About the close of my term of office I assisted in making 
an abstract of the lands of Clarke county, and in making the ab- 
stract I resorted — and used the map as the source of title & toshow 
entries. The plat book or map at that time showed that E. J. 
Smith had entered the S. E. 4 sec. 36, township 64, range six. 
Quest. What did the map show as to the S. W. 
range six (6) west? 
Ans. It showed that Rob’t Wooden entered it. : 
Quest. On what sheet does t’w’p 63, range (5) five, appear on this 
map ? 
Ans. There was only a small fraction of t’w’p 63, range 5, west of 
the Mississippi river, and it was attached to the sheet that contained 
t’w’p 63, range 6, being the second leaf of the map. 
139 Quest. What was the first sheet of the plat book when 
formed ” 
Ans. T’w’p 64 & 65, range 5 (five), out of which the piece before 
spoken of has been cut out. 
Question. Look at the plat I now hand you of township sixty- 
three and sixty-four, range six west,and township sixty-four, range 
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five west, which is upon one sheet of paper, and which I ask the 
notary to mark as follows: “ With H. M. Hiller’s deposition, Ex- 
hibit A. Witness my hand and seal February 14th, 1877. B. E. 
Turner, notary public, Clarke county, Missouri,” and to attach his 
seal thereto and compare it with the sheets townships number sixty- 
three and sixty-four, range six west, & township six, range 5, and 
state what similiarity, if any, there is between them. 

Answer. The entries on the plat shown me, as far as they are made 
up, are the same as shown by the sheets of the plat book, wherever | 
they are legible. Tne south half of the plat of — 63, R. 6, as shown 
by your map, is in Lewis county, and there is no plat sheet in this 
county and has been none showing these entries in Lewis county. 

Question. State anything else you may desire to say of interest to 

the parties to this suit. 
140 Answer. Well, to show my reasons for being positive that 

the plat book showed that the southeast quarter of — 36, 
64, 6, was entered by E. J. Smith, I state that in making up my 
abstract book I-was very careful to have the entries all correct; I 
copied the original entries into my abstract book myself, and after 
I had done so I had them called off section by section so as to cor- 
rect any errors, if any were made, and that my book made up in 
1870 shows the land to have been entered by E. J. Smith, and my 
only source of information was the plat book ; if the southeast quar- 
ter of section 36, 64, 6, had shown a double entry I would have 
known it and the abstract book would have shown it; if there had. 
been a double entry of it it would have been a very unusual circum- 
stance and 1 would certainly have remembered it. 


H. M. HILLER. 


Sworn to and subscribed’ before me this 14th day of February, 


1877, at the place and between the hours aforesaid. 
[L. s.]. B. E. TURNER, 
| Notary Public. 


STATE oF Missourl], \ ss : 
County of Marion, 


I, B. E. Turner, a notary public in and for said county, do 

141 hereby certify that John P. Hampton, whose residence is in 
Canton, Lewis county, Mo., and Charles Henshaw, James 
Crooks, J. B.. Wooden, Oscar F. Ensign, John Langford, Thomas E. 
Palmer, and H. M. Hiller, who reside in Clark county, Missouri, the 
above-named deponents, were by me first sworn to testify the truth, 
the whole truth, and nothing but the truth of their knowledge touch- 
ing the matter in controversy in the cause now pending in the cir- 
cuit court of Marion county, in the State of Missouri, wherein 
Albert C. Widdicombe is plaintiff and Oliver P. Childress et al., de- 
fendants; that the foregoing depositions were all reduced to writing 
by me or in my presence and severally subscribed and sworn to by 
said deponents before me as follows: By deponents John P. Hamp- 
ton, Charles Henshaw, J. B. Wooden, and James Crooks on the 13th 
day of February, 1877, between the hours of eight o’clock in the 
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forenoon and six o'clock in the afternoon, and by deponents Oscar 
F. Ensign, John Langford, Thomas E. Palmer, and H. M. Hiller on 
the 14th day of February, 1877, between the hours of eight o’clock 
in the forenoon and six o’clock in the afternoon; all of which said 
depositions were taken by me, and were severally subscribed and 
sworn to by the witnesses at the office of the recorder of deeds, 
142 in the town of Cahoka, in the county of Clarke and State of 
Missouri, in conformity in all respects with the aunexed 
notice ; and I further certify that my commission as notary public 
took effect May 20th, 1875, and that my term expires May 20th, 
1881. 
In testimony whereof I hereunto set my hand and notarial seal 


this 14th day of February, 1877. 
[. s.] B. E. TURNER. 


All which said depositions are endorsed on the back: 
“ Received, sealed, opened, and filed by me on this 16th February, 


A. D. 1877. 
J. H. DONLEY, Clerk.” 


Objected and excepted to by plaintiff as incompetent and irrele- 
vant; which objection was overruled by the court. 


Testimony of Rush. 


28. ALEXANDER W. Rusu, examined on the part of defendants, said: 
In the year 1858 I was register of the land office at Palmyra, Mo. 
A book was here shown witness and he testified as follows: This 
book is in my handwriting. I made it while register of said land 
office for Mr. Joseph R. Winchell. The certificate thereto was made 
by me at the time it bears date. This book, at the time it was made, 
was a copy of the entries then on the books in the register’s office. 
Defendants then read the certificate attached to said book as follows: 


“ REGISTER’S OFFICE, PALMYRA, Sept. 14th, 1858. 


143. _—iI hereby certify that the foregoing is correctly copied from 


the tract books & records of this office. 
A. W. RUSH, Register.” 


Defendant- then read in evidence the following entries on page 180 
of said book in words & figures as follows, to wit: 
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145 A plat marked Ex.“ A,” with H. M. Hiller’s deposition, 
was here shown witness and he testified as follows: 
This plat is in the handwriting of William Wright, a former reg- 
ister of land office at Palmyra, Mo. 


To which testimony of said Rush & the said documents pl’ff ob- 
jected, which objection was by the court overruled ; to which action 
‘of the court in overruling said. objection pl’ff at the time excepted 
for the following reasons, to wit: That the record or book shown 
‘ witness is a private record and is a copy of a copy, and is not the 

best evidence of which the nature of the case is susceptible. The 
plat also is excepted to for the same reason, it having no mar« of 
official character or name on it by which it may be identified and 
purports to be a mere-copy of a copy of original in existence. The 
oral testimony is excepted to for the reason it is incompetent and 
not evidence of a nature to contradict official record evidence. 


Testimony of Davis. 


— Col. Bengamin Davis, affirmed and examined on the part of de- 
fendants, was acquainted with William Wright in his lifetime and 
succeeded him as register of lands; never saw Mr. Wright write his 
name; think I could distinguish his handwriting. Mr. Wright had 

a brother, Leland Wright, who did a great deal of writing in 
146 the register’s office at that time. His brother Leland’s hand- 

_writing resembled very much William Wright’s. I hesitate 
to say that it is William Wright’s handwriting; probably it is. 
Judge Mahan, who wrote a great deal about the office, wrote a hand 
very much like William Wright. I think the plat marked with — 
Hiller’s deposition, marked “ A,” is William Wright’s handwriting. 
Here plaintiff admit-ed that the plat shown witness is in the hand- 
writing of Wm. Wright. 


To all of which plaintiff objected ; which objection was overruled 
and excepted to at the time for the reason that said evidence is irrel- 
evant and immaterial to the issues in this case. 


The defendant- here introduced in evidence said plat, marked 
‘Exhibit A in Haller’s deposition, which plat is in words and figures 
as follows, to wit: 


(Here follows diagram marked p. 147.) 


1473 Objected, to and overruled, and excepted to at the time. 


Testimony of T. E. Hatcher. 


THomas E. HATCHER, sworn and examined on part of defend- 
ants : 


I last saw Mr. William Wright in St. Louis about 1851; he ceased 
to be register about 1841 ; he left here about 1844 ; he is dead. 


Objected and excepted to at the time by plaintiff as irrelevant. 
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Deposition Sam. McKee. 


Deposition of Samuel McKee, which isin words and figures as 
follows, to wit: 


Notice to Take Depositions. 
In the Circuit Court of Marion Co., State of Mo. 


ALBERT C. WIDDICOMBE, PI’ff, 
| against 
OLIVER C. CHILDRESS é al., Def’ts. 


To the above-named plaintiff : 

You are hereby notified that deposition- of witnesses to be read 
in evidence in the above-entitled cause on the part of the defendants 
will be taken at the law office of James Hageman, in the city of 
Keokuk, in the county of Lee, and State of Iowa, on the ninth day of 
February, 1877, between the hours of eight o’clock in the forenoon 
and six o'clock in the afternoon of that day, and that the taking of 

said depositions, if not completed on that day, will be con- 
148 tinued from day to day at the same place and between the 
same hours until completed. 
| JAMES HAGEMAN, 
ANDERSON anp BOULWARE, 
Attorneys for Def’ts. 


Service of the above notice is hereby acknowledged and issue of 


dedimus waived. 


Feb. 2nd, 1877. 
THOS. L. ANDERSON, 


Att’y for PU ff. 


Commission to Take Depositions. 


STATE OF MIssouRI, t 
County of Marion, 
To any judge, notary public, justice of the peace, or other judicial 
officer of the State of Iowa, Greeting : 


Know ye that we, in confidence of your prudence and fidelity, do 
by these — authorize you to cause to come before you to be 


examined as witnesses in a cause pending in our circuit court for 
the county of Marion, in the State of Missouri, wherein Albert C. 
Widdicombe, of Cooper County, is plaintiff, and Oliver P. Childress 
and others are defendants, all and every such person, and at such 
time and place, as shall be named to you for that purpose by 
the said defendant, their attorney or agent; and we command 

you to examine all and every such person upon his 
149 oath or solemn affirmation, first made or taken before 

you, to testify the whole truth touching his knowledge of any- 
thing relating to the said matter in controversy between the said 
parties; and that you do take such, his examination, and reduce the 
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sameintowriting. When you shall have so taken hisexamination you 
are to cause the witness to sign the same, and.to that and each ex- 
amination, at the foot thereof, you are to append your certificate, 
setting forth the facts that the examination was subscribed and 
sworn to, or affirmed, by the witness, and the day, as well as between 
what hours of the day, on what it was done, as also the place of resi- 
dence of the witness, if known to you. Should any paper or exhibit 
be produced or prover or referred to by the witness you are to de- 
scribe the same in his examination or cause it to be marked by him 
— as to establish its identity,and attach the same to hisexamination. 
The examination thus taken you will certify under your hand & 
seal of office or cause to be accompanied by a certificate of your 
official character, attested by the seal of the State, or, should it be 
more convenient, such authentication & proof of your official char- 
acter may be made by the certificate and seal of the clerk of any 
court of record of any county of the State, district, or territory 
150 in which you reside, stating also, in addition to the facts of 
his being clerk and that the court is one of record, that at 
the time when the depositions were taken you were an acting judge 
(or other such officer to whom this commission is addressed), and 
duly commissioned as such, and you will return the same and all 
exhibits produced to you annexed hereto, carefully closed up and 
under your seal, directed to the clerk of the circuit court in and for 
the county of Marion & State of Missouri, with the names of the said 
parties litigant endorsed thereon, with all convenient speed. 
Witness Joseph H. Donley, clerk of said circuit court, with the 
seal thereof hereto affixed. Done at office, in Palmyra, this 2nd day 
of February, A. D. 1877. 
[L. s.] JOSEPH H. DONLEY, 
Clerk of Oircuit Court. 


Depositions of witnesses produced, sworn, and examined pursuant 
to the annexed notice and commission on the 9th day of Feb- 
ruary, in the year of our Lord 1877, at the office of James Hager- - 
man, in the city of Keokuk, between the hours of eight o’clock in 
the forenoon and six o’clock in the afternoon of that day. before 

me, George A. Crane, a notary public in and for Lee county, 

151 in the State of Iowa, in a certain cause now pending in the 

circuit court of Marion county, in the State of Missouri, be- 
tween Albert C. Widdicombe, plaintiff, and Oliver P. Childers 
and others,on the part of the defendant. 


SAMUEL McKeEg, of lawful age, being pruduced, sworn, and exam- 
ined on the part of the defendant, deposeth & saith: 


I reside at Keokuk, Iowa; I have heretofore been in the livery 
& wood business. John W. McKee and I purchased on the Ist day 
of January, 1873, of Mrs. L. A. Jungher and Sallie F. Johnson and 
H. Will Johnson, her husband, 125 acres off of the west side of south- 
east quarter, in section 36, townshi p 64, range 6 west, in Clarke county, 
ia the State of Missouri. The price we agreed to pay therefor was 
at the rate of twenty dollars per acre. Possession of said land ‘was 
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surrendered to us by B. F. Hagerman, the agent of Mrs. Jungher 
and Mrs. Johnson. We entered upon possession of same and con- 
tinued to exercise open & notorious acts of ownership over it until 
we disposed of our interest. At the time we mame this above- 

described tract of land we also bought from the same parties the 
land adjoining it, which is described in the deed to us, dated 

152 January Ist, 1873. Some time during the summer of 1873 

we were cutting wood on said portion of the S. E. } of sec. 36 

and our other lands adjoining; the defendant, O. P. Childers, was 
working for us & we made an agreement with him to this effect, 
that whatever land he cleared off during that winter, ready for cul- 
tivation in the spring, we would fence, and he was to have the use of 
same fortwo years without paying rent therefor. He went to work «& 
cleared off about 12 or 15 acres on the southern part of said S. E. } 
west of Fox slough. We built a house forhim in the fall of 1873. All 
the ground that he cleared laid north of the house and probably a 
little west. The amount of ground cleared by him didn’t exceed 
fifteen acres. According to our agreement we fenced, in the spring 
of 1874, all the ground cleared by him. He took possession of the 
house and the fenced ground and continued in possession of it until 
the present time. At the commencement of this suit Childers was 
in possession of said house and the fenced ground, but was not in 
= of any other part of said S. E. 3 of sec. 36 (page 4), nor 
tas he been in poss-ion of any part of said S. E. } except said 

fenced part since, to my knowledge, but J. W. McKee and I were in 
possession until I transferred my interest to J. W. McKee 

153 = and J. W. McKee had possession until he deeded said land to 
J.B. Wooden. I personally made the agreement with Child- 

ers and us, and superintended the building of the fence and house. 
After this suit was brought against Childers I informed B. F. Hager- 
man, the agent of Mrs. Jungher and Mrs. Johnson, the parties who 
had warranted the title to us, that the suit had been brought. He 
promised, on behalf of them, that they would defend it. I notified 
Childers that these parties, represented by Mr. Hagerman, would 
defend the suit for themselves, for us, and for him. He said that 
was all right. He was never authorized by us to consent to a Judg- 
ment against him for the possession of the (page 5) land. He con- 
tinued to be our tenant until we disposed of our interest, but never 
paid any rent (8 lines at top of page). The plaintiff was on the land, 
so Mr. Childers told me, several times, but the plaintiff always 
avoided seeing myself or J. W. McKee, and was also in Keokuk 
several times, but never came to see us. The time when plaintiff 
was upon the land was after Childers’ tenantcy began. Childers 
told me that the plaintiff would go around among the wood- 

154 choppers who were working for us and notify them to quit 
chopping. I am satisfied that the house in which Childers 

lives is a little south of the south line of sec. 36, and is not on the 


S. E. } of sec. 36. 
SAM’L McKEE. 
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Subscribed and sworn to before me on the day, at the place, and 
within the hours aforesaid. 3 
[u.s.] . GEO. A. CRANE, 
Notary Public. 


All that part of said deposition on page 5, except three lines at 
top of page, objected and excepted to by plaintiff at the time as 
irrelevant and immaterial. 


Deposition of J. W. McKee. 


Deposition of J. W. McKee, which is in words and figures as fol- 
lows, to wit: 


J. W. McKer, of lawful age, being produced, sworn, and examined 
on the part of the defendant-, deposeth and saith: : : 


Sam’l McKee and I purchased of L. A. Jungher and Sallie F. 
Johnson and H. Will ray her husband, on January Ist, 1875, 
all of S. E. } of sec. 36, township 64, range 6 west, in Clarke county, 
State of Missouri, lying west of Fox slough, described in the deed 
to us as being 125 acres, more or less. The price we agreed to pa 
was twenty dollars per acre. After purchasing we took 
155 _ possession of said land, and some time in the summer of 1873 
we made a contract with def’t, O. P. Childers, that he was to 
have for two years without rent all the land that he could clear 
during that winter, and we were to fence the same, and he was to 
have the use of the land for two years without rent as compensation 
for clearing it. Under this agreement he cleared about fifteen acres 
in the southern part of said S. E. } sect. 36. We fenced it for him, 
and he took possession of it, and also of a house we built for him‘a 
little south of said S. E. } of sec. 36. Samuel McKee and I con- 
tinue:! in possession of the remainder of said land until Samuel Mc- 
| Kee transferred his interests to me, and also until I deeded my in- 
i terest to J. B. Wooden. Mr. Childers was in possession of the 
fenced portion at the commencement of this suit, and I believe 
still holds possession. Childers had no control, possession, or noth- 
ing to do with any other part of said S. E. } of sec. 36, except that 
part enclosed by the fence spoken of before. 

After this suit was begun Childers was informed by us and under- 

; stood perfectly that this suit was to be defended by Mr. 
eS 156 Jungher and Mrs. Johnson through their agent, B. F. Hager- 

man, and he, the said Childers, had no authority whatever of 
us to consent to a judgment against him, and he attempted to do so 
without any notice to us. 

The plaintiff was upon the land several times after Childers had 
rented of us, but he never called upon Samuel McKee or me. He 
was also in Keokuk, our place of business, several times, but never 
called upon us nor gave us any notice of his claims. At the time 
this suit was brought it was a notorious fact that we were in posses- 
sion of said S. E. } of sec. 36 and were exercising acts of ownefship 
over it, and we were daily upon the land, one or the other of. us. 
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We never heard of plaintiff’s:claim to the land until after we had 
taken possession and been to work some time on the land. 


J. W. McKEE. © 


Subscribed and sworn to before me on the day, at the time, and 
within the hours first aforesaid. 
[L. s.] GEO. A. CRANE, 
is Notary Public. 


I, Geo.’ A. Crane, notary public within and for the county of Lee, 
in the State of Iowa, do certify that, in pursuance of the 
i157 annexed commission and notice, came before me, at the office 
of James Hagerman, in the county and State last aforesaid, 
Samuel McKee and J. W. McKee, who were by me severally sworn 
to testify the whole truth of their knowledge touching the matter in 
controversy aforesaid; that they were examined and their examina- 
tion reduced to writing, and subscribed by them respectively in my 
ee on the day, between the hours, and at the place in that 
ehalf first aforesaid, and their said depositions are now herewith 
returned, and I further certify that.said Samuel McKee and J. W. 
McKee are residents of the county of Lee and State of Iowa. 
Given under my hand and official seal, at Keokuk, in the county 
of Lee, and State of Iowa, this tenth day of February, A. D., 1877. 
[L. s.] GEORGE A. CRANE, 
Notary Public. 


Which said last-named deposition- of Samuel McKee and J. W. 
McKee are endorsed as follows: 
“ Received, sealed, opened, and filed by me this 15th day of Feb- 


ruary, A. D., 1877. 
“J. N. DONLEY, Clerk.” 


Objected to by plaintiff and excepted to at the time for the reason 
that it is irrelevant. 


Ag. Coll. Se’t 1520. 


158 Copy of agricultural college script No. 1520, of State of Ken- 
tucky, and the assignment thereon; also application to locate 
same on southeast quarter, section 36, township 64, range 6 W., & 
the certificate of location, which are in words & figures as follows, 
to wit: : 
DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
WasHineTon, D. C., Feb., 1877. 

I, J. A. Williamson, Commissioner of the General Land Office, do 
hereby certify that the annexed copies are true & literal exempli- 
fications from the records of this office. 

In testimony whereof I have hereunto subscribed my name and 
caused the seal of this office to be affixed, at the city of Washington, 
on the day & year above written. 

(L. s.] J. A. WILLIAMSON, 
Commussioner of General Land Office. 


oe 


ba 
i 


_ Land scrip No. 1520, for one quarter-section. Genuine M. ; eee 


| 
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Colleges for agricultural and mechanic arts. Act of Congress, July 
2d, 1862. For State of Kentucky. 


Whereas, inepursuance of the act of Congress approved July 2d, 
1862, entitled “An act donating public lands to the several States 
and Territories which may provide colleges for the benefit of agri- 
culture and the mechanic arts,” the State of Kentucky has accepted 

the grant provided by the said act, and under the same has, 
159 consequently, a legal claim to three hundred and thirty thou- 

sand acres not located by the State itself, but liable to transfer, 
and may be located by the assignees of said State, according to assign- 
ment, attested by two witnesses, in the form on the back of this in- 
strument; the locations by assignees, in satisfaction of the claim 
above mentioned, to be made in virtue of a regular series of scrip, a 
part of which is this land scrip No. 1520, for one quarter-section : 

Therefore be it known that this scrip, when duly assigned & attested 
by two witnesses under such authority of the said State as the act 
of the Legislature thereof may designate, may be surrendered at any 
land office of the United States in satisfaction of a location of “one- 
quarter of a section” or for any quantity in one legal subdivision 
less than “one quarter-section,” where such location is taken in full 
for “one quarter-section,” the location to be restricted to vacant 
public lands subject to entry at private sale, at $1.25 per acre, 
mineral lands excluded, and whilst the aggregate location of all the 
claims under the said act may be taken in any of the Territories 
without limitation as to the quantity located in any one of them, 
yet in virtue of express limitation in the statute “not more than 

one million acres of the total aggregate scrip issue- under said 
160 act can be located within the limits of any one of the 
States.” 

Given under my hand & seal of the Department of the Interior 
on the 22d day of July, A. D. 1863, and of the Independence of the 
United States the eighty-eighth. 

Recorded vol. 22, page 20. 

W. T. OTTO, 
Acting Secretary of the Interior. 
J. M. EDMUNDS, 
Commissioner of the General Land Office. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Wasuineaton, D. C., April 22, 1871. 
The attached agricultural scrip No. 1520, State of Kentucky, 
issued under the act of July 2, 1862, having been once located and 
the fees paid therefor and said location cancelled because found 
illegal, this certificate is therefore attached, authorizing the reloca- 
tion of said scrip by Thomas Widdicombe or his assignees without 


further payment of location fees. 
WILLIS DRUMMOND, 
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For value received I, Thomas Widdicombe, to whom the attached 
scrip No. 1520, State of Kentucky, was assigned, do hereby sell and 
transfer to Albert C. Widdicombe, of Cooper county and State of Mis- 
souri, this scrip attached, and authorize the said assignee to locate 
the same upon the terms & conditions specified in said scrip or as 
authorized by law. 

Given under my hand and seal this 27th day of April, 1871. 

THOMAS WIDDICOMBE. [seEa4t.] 
161 Witnesses: : | 


F. WALTON. 
O. S. KELSEY. 


STATE OF PENNSYLVANIA, wis 
County of Crawford, 


Be it remembered that on the 28th day of April, 1871, personally 
_ appeared before the undersigned, a recorder of deeds, &c., for the 
suid county, Thomas Widdicombe, to me well known, and he 
acknowledged that he executed the foregoing assignment, and I 
certify that the said Thomas Widdicombe is the identical person to 
whom the attached scrip was assigned and who executed the fore- 
going assignment thereof. 

In witness hereof I have hereunto affixed my hand & official seal 
on the day & year last-above written. 

A. M. SMITH, Recorder. 


Agricultural college act of July 2, 1862. 
Agricultural scrip No. 1520; register and receiver’s No., 871. 


Lanp OF FIcE, BooNnvIL_e, Mo.,. May 8, 1871. 


We hereby certify that the attached scrip No. 1520 was on this 
day received at this office from Albert C. Widdicombe, of Cooper 


county, State of Missouri. : 
E. G. EVANS, Register. 
JNO. N. GOTT, Receiver. 


162 I, Albert C. Widdicombe, of Cooper county, State of Mis- 

souri, hereby apply to locate and do locate the southeast qr. 
(S. E. 4) of section No. 36, in township No. 64, of range No. 6 west, 
in the district of lands subject to sale at the land office at Boonville, 


Mo., containing 160 acres, in satisfaction of the attached scrip, num- 


bered 1520, issued under the act of July 2, 1862. 
Witness my hand this 8th day of May, A. D. 1871. 
ALBERT C. WIDDICOMBE. 
Attest: E. G. EVANS, Register pas 
JNO. N. GOTT, Receiver. 


I request the patent to be sent to land office. 


Boonvi.tve, Mo., May 10. 1871. 


We hereby certify that the above location being in accordance 
with law and instructions. 


JNO. N. GOTT, Receiver. 


E. G. EVANS, Register. 
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Agricultural college act of July 2d, 1862, — 871. 


REGISTER’s OFFICE, May 1st, 1871. 


Scrip No. 1520, State of Kentucky, in the name of M. E. Johnson, 
has this day been located by Albert C. Widdicombe upon the (S. E. 
+) southeast quarter of section 36,in township 64, range 6 west, 
subject to any pre-emption claim which may be filed for said land 


within forty days from tliis date. 
E. G. EVANS, Register. 


Contents of tract located, 160 acres. 


163 The defendant offered in evidence letters A, B, C, D, certi- 
fied from the Department of the Interior, relating to the ex- 

clusion of the pl’ff from practicing before the Department of the 

Interior, which letters are in words and figures as follows, to wit: 


A. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
WasaHINGTON, D. C., Dee. 7th, 1873. 


A. C. Widdicombe, Esq., Washington, D. C. 


Sir: In reply to your letter of the 6th int. asking for the reasons 
of your suspension as an attorney before this office I have to state 
that my reasons were fully set forth in the personal interview here- 
tofore held with you and are substantially the same as stated in your 
letter of appeal to the Secretary and in my letter to the Secretary in 
reply thereto. 

Very respectfully, &c., 
WILLIS DRUMMOND, 
Commissioner. 


“B 99 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
W asHINGTON, D. C., Dec. —, 1872. 


Hon. Columbus Delan-, Secretary of the Interior. 


Sir: I have the honor to acknowledge the reception by 
164 reference from your office of a communication from A. C. 
Widdicombe complaining of the fact that I refused to recog- 
nize him as an attorney and requesting you to reverse my order ex- 
cluding himfrom practice before the General Land Office. I would 
say In reply to your request for a report thereon that it is only nec- 
essary for me to call your attention to the fact that Mr. Widdicombe 
virtually admits that his-associate, Mr. Herron, was guilty of acts 
and practices which would justify a refusal on my part to allow him 
to practice before the Land Office, and to state in addition thereto that 
Mr. Herron offered his services to Mr. Widdicombe while he was still 
a clerk in the Land Office, and imparted information in relation to 
certain illegal and suspended entries which he had obtained from 
records while acting asa clerk ; that Mr. Widdicombe, well knowing 


Start re yo ree rk ee 


110 ALBERT C. WIDDICOMBE VS. OLIVER P. CHILDERS ET AL. 


office, and that they had been properly suspended for cancellation, 

and that they could not be legally patented, availed himself of the 

offer of Mr. Herron’s services to secure patents for illegal and sus- 

pended entries associated him with him in the cases, and thereby 

wrongfully secured the issue of patents through the convenience 

of a clerk in the Land Office without once bringing the matter to 
my attention. How he can under such circumstances claim <_ 

165 ‘that he is innocent, while admitting the guilt of Mr. Herron, 
is something that I cannot comprehend, and, recognizing the 

necessity of protecting the Government against practices of this 

character, I declined to further allow them to practice before me as 

attorneys or to have access to the clerks or records of the General 

Land Office. I could enter into a lengthy statement of details 

for the purpose of justifying my action if I thought it necessary to 

do so, but as you are already somewhat familiar with the transac- 

tions referred to I will not do so unless you desire it. Mr. Widdi- 

combe’s communication is herewith returned. 


I am, sir, very respectfully, your obedient servant, 


WILLIS DRUMMOND, 
Commissioner. — 


“—— 
that the entries were made in violation of law and the rules of the | 


66 +P) 
C. wes 


DEPARTMENT OF THE INTERIOR, 
WASHINGTON, D. C., 9th Dec., 1872. 


Sir: I have received your report of — instant on the appeal of 
A. C. Widdicombe from your action excluding him from practice in 
your office. I decline disturbing your action in the case, and you 

will so inform Mr. Widdicombe. 


I am, sir, very respectfully, your ob’t servant, 
C. DELANO, Secretary. 


Hon. Willis Drummond, Com’r Gen. Land Office. 


166 is | Faas ‘ 


DEPARTMENT OF THE INTERIOR, 
~Wasurneton, D. C., June 7th, 1873. 


Sir: I transmit herewith for your files a letter addressed to the Bae 
Department on the 6th inst. by A. C. Widdicombe concerning. the 
action of your office in disbarring him. After dueconsideration of the 
views therein set forth I fail to discover any good reason for chang- 
ing my decision of the 9th December last declining to disturb your 
action in the case, and you will be pleased to so inform Mr. Widdi- 
combe. 


I am, sir, very resp’t’y, your ob’t servant, 
C. DELANO, Secretary. 


ral Land Office. 


| 
i 
Hon. W. W. Curtis, Acting Com’r Gene ! 


; 
' 
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DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
WasainetTon, D. C., Feb. —, 1877. 


I, J. A. Williamson, Commissioner of the General Land Office, do 
hereby certify that the annexed copies are true and literal exempli- 
fications from the records of this office. 

In testimony whereof I have hereunto subscribed my name and 
caused the seal of this office to be affixed, at the city of Washing- 
ton, on the day and year above written. . 

[SEAL. ] J. A. WILLIAMSON, 
Commissioner of General Land Office. 


Objected to by the plaintiff, and the objection sustained by the 
court ; to which the defendant at the time excepted. | 


167 Instructions — Land Dep't. 


The defendants read in evidence the a instructions from 
the Land Department, which are in words and figures as follows, 
to wit: 
DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
-. WasuHrinaton, D. C., Feb. 20th, 1877. 


I, J. A. Williamson, Commissioner of the General Land Office, do 
hereby certify that the annexed is a true and literal exemplification 
of the instructions on file in this office and still in force. 

In testimony whereof I have hereunto subscribed my name and 
caused the seat of this office to be affixed, at the city of Washington, 
on the day and year above written. 

[L. al J. A. WILLIAMSON, 
Commissioner of General Land Office. 


No. 455 (C., p. 234). | 
Circular to Register and Receiver of the United States Land Office. 


GENERAL LAND OFFICE, January 1st, 1863: 
* * * % * * * 


“9th. Whenever you have reason to believe that any tract ortracts 
in your district heretofore offered at public sale may have been im- 
_ properly withheld from private entry in consequence of errors in 
your books or in marking the sales upon your maps, or from any 
other cause whatever, you will seek information from this office in 
relation to such cases, and if it should then appear that the lands have 
been thus erroneously withheld from private entry you are particu- 
larly required to give notice of the fact by public advertisement in 
the most convenient newspaper, and to be ~ up in suitable places, 
setting forth that ata particular hour and day therein to be men- 
tioned you will be prepared to receive applications to enter the 
lands designated in such notices. This notice should be given at 
least thirty days before entries are to be received, and in no event 
will you allow any such lands to be entered or located before the 
expiration of the time thus prescribed.” 

* * * * * * * , 
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168 Defendants also exhibited in evidence the plat of the land 
now under fence in the said S. E. qr., which is as follows, to 
wit, in words, figures, and lines: 


Plat of Land Under Fence. 
(Here follows diagram marked p. 168.) 


Section 36, in township 64 north, range 6 west. 


Surveyed for B. F. Hagerman, of Keokuk, Iowa, the S. E. quar- 
ter of section 36, in township 64 north, range 6 west. There are 
104,°,8; acres west of Fox slue and 54.06 acres east of and including 
the slue, and there are 14.82 acres now in cultivation in the said 
quarter-section and on the west side of the slwe. You can easily see 
by reference to the above plat. 


November 11th, 1875. 
WOODFORD BECKETT, 
Surveyor Clarke Co., Mo. 


169 29. B. F. HAGERMAN, sworn on behalf of defendant, said : 


I lived at Alexandria, Clarke county, Missouri, from 1848 to 1864. 
I was agent of Mrs. M.C. Buck for the S. E. qr. sec. 36, t’p 64, range 
6, in Clarke county, Mo., in 1851 and paid taxes on same for her 


until she sold to Theodore Jungher. After the sale to Mr. Jungher 
I became his agent for said S. E. qr. & paid taxes for him until his 
death. He left no will. He left the defendant, Mrs. L. A. Jungher, 
his widow, & def’t, Mrs. Sallie F. Johnston, his daughter & only 
child. After his death I became the agent of Mrs. Jungher & her 
daughter for said land until they sold it, & paid taxes for them dur- 
ing the time they owned it. This land was about 6 miles from 
Alexandria. I exercised control over it during —. I was agent for 
it for the above-named parties by paying taxes upon it, by protect- 
ing it from trespass, and by selling some timber off of it. It was 
generally known in the neighborhood as the Smith entry, and after- 
wards as the Buck land and then as the Jungher land. The land 
was not in cultivation until after McKees bought it, when they put 
a portion of it in cultivation through the defendant Childers. This 
land was worth in 1871 fifteen dollars per acre; I was acquainted 
with its value at that time. During the time I was agent for the 
land 1 saw the map or plat on file with the county clerk referred 

to in the testimony of John P. Hampton. The words E. J. 
170 Smith were written on the S. E. qr. sec. 36, t’p 64, range 6 

west, on said map or plat. I examined it frequently and 
copied it off three or four times. Since I have known this land no one 
else ever claimed it until Widdicombe set up claim to it. After this 
suit was brought I wrote to Mrs. Buck for all papers she had relat- 
ing to this land ; she sent me the following papers, which I now pro- 
duce, to wit: A plat of said S. E. qr. & other lands, marked, with H. 
M. Hiller’s deposition, Exhibit “A” (a full, true, & complete copy of 
which plat appears at page 163 of this transcript), and two certifi- 
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cates of redemption of this & other lands from State register for years 
1847 & 1848 & 1850 ; which certificates of redemption are in words 
& figures as follows, to wit: | 

The following list of lands lying in the county of Clarke were sold 
in the year 1848 for taxes of 1847, which are subject to redemption 
until lst October, 1850: 


171 
; Big 
= — 
3 3s | ¥¢ 
in Parts of section.| S. | T. | R. re so 3 
© P S eS & 
© s 3 sf 
> = So 3 
4 5s 8 ae S 
7, q < < 7 
$c $e. | SS 
John Buck-.-| 500 Fr’l sec. -.-.--.| 3] | 64: 5 6 27 | 12 55 23 
. Ez 
80 E.3N.E.-_..-| 1/63; 6| 165] 8930 =e 
= 
53 E.}S.E.....; 1/63; 6] 165; 330] 4g 
y= 
160 N. W.}_.-----| 12/68! 6] 280] 560 i 
60 || SW.) 2964! 6 | 251] 502 5 
i ; 
80 E.3S. E.}-../ 30/64 6] 165; 320 So 
ae 
16) | N.W. }------ 38 64, 6} 251) 502 23 
3 
80 W.3N.E.}---| 33/64) 6] 165] 830] Zoe 
640 Section ___.-_-- 35/64) 6| 6383] 12 66 335 
a. oo s6'64| 6| 251| 502|/° S® 
80 E.3}N. E.}---| 86/64) 6| 165; 8230| #275 
* State. 


This list was returned delinquent for the taxes of 1848 and will 
be sold on the first Monday in October, A. D. 1849, the time for re- 
demption at register’s office having expired, and will have to be 
redeemed from the collector of Clarke county prior — the above date, 


‘ or can be redeemed at this office within two years after sale by pay- 


ing double the amount of individual purchases and interest with 
costs on State purchases. : 
ALLEN P. RICHARDSON, Register. 
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Lands Lying in Lewis County not Returned or Sold for Taxes, &c. 


Jno. Buck to John. L. Menze, Dr. 


1850. 
Feb’y 9. To am’t paid expenses of T. N. Welch to Mis- 
souri to redeem y’r land_--~--- pibeiicakanasiiisenabse 50 
July 30. To am’t p’d cash for check on N. Y. to Allen J. 
: Richardson, register of Missouri, of $65.17, to 


redeem lands sold for taxes in Oct., 1848____- 65 50 
To postage on letters to & from Missouri-_----- 3 60 
$116 10 


REGISTER’S OFFICE, STATE OF MIssouRI, 
City OF JEFFERSON, March 27th, 1851. 


John Buck has this day produced to me the treasurer’s duplicate 
receipts for the sum of twenty-one dollars and thirty cents, being 
the amount of State and county taxes assessed for the year 1850 on 
the following-described real estate : 
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To whom assessed. 
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This, therefore, shall be a quietus 


Situate in the county of Clarke. 
for the taxes on said property for the year aforesaid. 


ALLEN P. RICHARDSON, 
Register of Lands. 


The vai He testimony of B. F. Hagerman objected to; the objec- 


tion overruled 


y court, and the plaintiff at the time excepted to 


the opinion of the court in overruling said objection and admitting 
said testimony, it being irrelevant & incompetent. 


Instructions of Land Department at Washington, read in evidence, 


as follows: 


Instructions of Land Dep't. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
WasuHinatTon, D. C., Feb’y 20, 1870. 


I, J. A. Williamson, Commissioner of the General Land Office, do 
hereby certify that the annexed is a true and literal exemplification 
of the instructions on file in this office and still in force. 
174 In testimony whereof I have hereunto subscribed my name 
and caused the seal of this office to be affixed, at the city of 
Washington, on the day and year above written. 


[L. s.] 


J. A. WILLIAMSON, 
Commissioner of General Land Office. 


No. 455. (C., p. 234.) 


Circular to Registers and Receivers of the United States Land Offices 


x * 


GENERAL LAND OFFICK, January 1s8t, 


“9th. Whenever you have reason to believe that any tract or 
tracts in your district heretofore offered at public sale may have been 
improperly withheld from private entry in consequence of errors in 

your books or in marking the sales upon your maps, or from any 
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the seal of the General Land Office to be affixed. 
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other cause whatever, you will seek information from this office in 


relation to such cases, and if it should then appear that the lands 


have been thus erroneously withheld from private entry you are 
particularly required to give notice of the fact by public advertise- 
ment in the most convenient newspaper and to be put up in suit- 
able places, setting forth that at a particular hour and day therein 
to be mentioned you will be prepared to receive applications to enter 
the lands designated in such notices. This notice should be given. 
at least thirty days before entries are to be received, and in no event 
will you allow any such lands to be entered or located before the ex- 


. piration of the time thus prescribed.” | 
Kk * sd *K 


2k k * 


To the reading of which the plaintiff objected, which objection was 
overruled by the court, to the overruling of which plaintiff at the 
time excepted. 

‘This is all the testimony offered by defendants. 


The plaintiffs submitted and read in evidence to the court as fol- 
lows, to wit: 


PUff’s Evidence. 


First. U.S. patent to A. C. Widdicombe for the S. E. } of section 
36, in township 64, of range 6 west, dated December 15, 1871, file 
for record in Clarke Co., Mo., January 26, 1872. . 


Which said patent is in words and figures as follows, to wit : 


175 Patent to Widdicombe.. 


The United States of America to all to whom these presents shall 

come, Greeting : : | 

Whereas, in pursuance of the act of Congress approved July 2, 
1862, entitled “An act donating public lands to the several States 
and Territories which: may provide colleges for the benefit of agri- 
culture and the mechanic arts,” there has been deposited in the 
yeneral Land Office scrip No. 1520 for one quarter-section of land 
in favor of the State of Kentucky, duly assigned by the proper au- 
thority of the said State to Thomas Widdicombe, and by him to 
Albert C. Widdicombe, with evidence that the same has been located 
upon the southeast quarter of section 36, in township 64, of range 


six west, in the district of lands subject to sale at Boonville, Mis- 
* souri, containing one hundred and sixty acres, according to the offi- 


cial plat of the survey of the’said land returned to the General Land 
Office by the surveyor general, Now, know ye that there is granted 
by the United States unto the said Albert C. Widdicombe, as assignee 
as aforesaid, and to his heirs the tract of land above described ; to 
have and to hold the said tract of land, with the appurtenances 
thereof, unto the said Albert C. Widdicombe, as assignee as aforesaid, 
and to his heirs and assigns forever. 

In testimony whereof, I, Ulysses S. Grant, President of the United 
States of America, have caused these letters to be made patent and 
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Given under my hand, at the city of Washington, the fif- 
176 teenth day of December, in the year of our Lord one thousand 
eight hundred and seventy-one, and of the Independence of 

the United States the ninety-sixth. | 


By the President: 
| : U. S. GRANT, 
[SEAL. ] By J. PARRISH, Sec’y. 


C. B. BRYNTON, 
Recorder of the General Land Office. 


Recorded, vol. 11, page 272. 


Second. A certified copy of cash application No. 14513 of Edward 
Jenner Smith, dated July 6, 1836, for the S. W. } of section 36, T. 
64, R. 6 W., and other lands; which said “certified cash applica- 
tion is in words and figures as follows, to wit: 


No. 14513. 


LAND OFrFicE, PaLMyRA, Mo., July 6, 1836. 


I, Edward Jenner Smith, of Lewis county, Missouri, do hereby 
apply to purchase the E. half S. E. qr. 30, E. half S. E. qr. 31, E. 
half N. E. qr. and E. half S. E. qr. 25, b half N. E. — and S. W. qr. 
of section 36, in township 64 north of the base line, range No. 6 west 
of the fifth: principal meridian, containing 560 acres, according to 
the returns of the surveyor general, for which I have agreed with 
the register to give at the rate of $1.25 per acre. | 

EDWARD JENNER SMITH. 


od. A certified copy of patent certificate No. 14513 to Edward 
Jenner Smith for same land as above; which isin words and figures 
as follows, to wit: 


Patent Cert. 14513. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
WASHINGTON, D. C., February 17th, 1877. 

I, J. A. Williamson, Commissioner of the General Land Office, 
do hereby certify that the annexed copies numbered 1, 2, 3, & 4 are 
true & literal exemplifications from the originals on file in this 
office. 

In testimony whereof [ have hereunto subscribed my name and 
caused the seal of this office to be affixed, at the city of Washing- 
ton, on the day and year above written. 

[L. s.] 3 J. A. WILLIAMSON, 
Commissioner of General Land Office. 


177 No. 14513. 


LAND OFFICE AT Patmyra, Mo., July 6, 1836. 
It is hereby certified that, in pursuance of law, Edward Jenner 
Smith, of Lewis county, State of Missouri, on this day purchased 
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the lot or E. half S. E. qr. sect. 30, E. half S. E. qr. 31, E. half N. 
F. qr. and E. halfS. E. qr. 25, and E. half N. E. qr. and S. W. qr. 
of section No. 36, in township No. 64, of range No. 6 west, containing 
560 acres, at the rate of one dollar and twenty-five cents per acre, 
amounting to seven hundred dollars and — cents, for which the said 
Edward Jenner Smith has made payment in full, as required by law. 

Now, therefore, be it known that, on presentation of this certificate 
to the Commissioner of the General Land Office, the said Edward 
Jenner Smith shall be entitled to receive a patent for the lot above 


described. 
WM. WRIGHT, Register. 


4. A certified copy of original duplicate receipt No. 14513 issued 
by the receiver on said application of E. J. Smith for southwest qr. 
36, 64; 6 W., which is in words and figures as follows, to wit: 


Duplicate Rec’t 14513. 
No. 14513. 


RECEIVER'S OFFICE AT PALMyRA, Mo., July 6, 1836. 
Received from Edward Jenner Smith, of Lewis county, Mo., the 
sum of seven hundred dollars and no cents, being in full for the E. 
half S. E. qr. sect. 30, E. half S. E. qr. 31, E. half N. E. qr. and 
FE. half S. E. qr. 25, and E. half N. E. qr. and S. W. quarter of sec- 
tion No. 36, in township No. 64 north of the base line, of range No. 6 
west of the 5th principle meridian, containing five hundred and sixty 
“a and — hundredths, at $1.25 per acre. 
700. | : 
(Signed in duplicate) WILLIAM BLAKEY, Register. 
Sth. A certified copy of the register of receipts issued by the re- 
ceiver of public moneys at Palmyra, Mo., July 6, 1836, of receipt 
No. 14513 to Edward Jenner Smith for the southwest quarter section 


36, T. 64, R. 6 W., and other lands, duly certified to by receiver & 


register July 31, 1836, which is in words and figures as follows, to 
wit: 


119 


‘usiboy ‘TLHOIUM WVITTIM (poudig) 
"10430 YOR YIM porsdwos 
U90q OABY s}USWINDOp o804} [[¥ 38q) ‘A[patgy ‘pus f ouvs OY} 103 SAd19001 £,19A19001 94} PUB OsByoINd Jo s9}BdqIZI09 OY2 YIM ‘A]PUOdeS £ SYOOY 40¥I} 
pus sdew oq} yjIM 481g porvdwoo pus uoljorp Aw sepun paulWvxe ueeq sBy sidiover Jo 10481Fo1 BuroFo10j oY. 4¥Y} payized Aqoioy st I] 
:daaAlooel ‘AONB WITT AA 
‘9e8I ‘1g Ane “ow ‘vaaWivd 
‘S01dd() 8, ATALIOAY 


+ a % * 


099 "MS 9S 4 


4s Bea Se: Boe 
"QUDAT 


d 
uoxjoog Y meme wis See Sth ‘possyoind woym Ag 


“Ayruuund 


-Aquoul-osvqoung 
"9108 Jed a0g 
-diqsumo} Jo ‘ony 
"0019008 JO ‘ON 


‘qdiooe1 Jo oN 


nj 
< 
i 
e 
: 
8 
A, 
a 
> 
3 
gi 
; 
S 
: 
3 
s) 
e 
eS 
&Q 
a 


‘arenpouy “yuoyT ane ay) fo hop yg 942 07 ‘QEgT ‘hin 
fo hop pT ay) woul prog spun of ‘.inosnipy ‘vihujog yo shauoyy oygng fo sanvwoay oy2 fig paneer sdraoayy fo sapsrboy 


S| 
_ 
Q 
- 
cy 
O 
-¥ 
& 
re) 
> 
am | 
< 
© 
> 
ie 
2 
>| 
2 
_ 
A 
pay 
> 
'é) 
& 
A 
| 
4 
< 
< 


120 


pe deed Vo kN Bee mi . 
er Se iol Pcaenett 
Ce vali ls Lng yet ie PCR LER. 


a. tty 


ean a eaeeeaell 


‘uageiboy ‘LHOTUM “WA (peusig) 
‘OSSI ‘2818 Ang ‘IuNossI ‘VUAWIVG ‘XOMAC §, UALSIOAY 
‘dapeboy ‘LHOIUM ‘WM (peudig) 
“1o4JO Yous YIM poivd 
“U100 U90q BABY s}UOUINIOp esoy} [[B 98} ‘A paryy ‘pus ‘ouEs OY} IO} s}d19901 8,40A19001 043 PUB osByoINd Jo s9}BOgI1I00 943 YALA ‘A]puoOdes £ syooG 
7081} pus sdvw vy} YyI/A Js1y porsdwioo pus ‘uotder1p Aut uopun pus ou fq poulwexa useq sey youl{squ SuloZo10} oy4 yey} Ayyy100 Aqor0y T[ 


~ 


* % % % % * * * * * *% *% % * % * * % 


00L$ | 92 I$ 099 "M9| #9 9 OM C'S ® 
"9S 


‘TS 


----ow “09 simory |[-- yyug JoUU0L plBAPA |9ZI ‘U'N 
% * * ee eae . 2 eo . 
‘sao 3 hii 


‘uoljoas JO Jaud JO 


udIPIg ‘posvyound youry, "90U9PISAY 


‘pessyoind woym Ag 


"U01}IIS JO “ON 


{ou .ul-asByqaing 
a0" sod a011g 
‘ydiod01 Jo “ON 


‘diysuMo} JO “ON 


"OIpoy BOG 
“JO puvy [Busey 


‘arisn7aur “yIUWOW dULDS : 
fo fiop js.urf-Ajsryy ay; 02 ‘gest ‘Aine fo Avp yeu ayy wouf “runossipy ‘nuhiugog yo anflQ pun] ay}. 30 pros punT fo yon.usqy 


| 2 : JIM 0} ‘SMOT[OJ SB SaINSY pus 
SPIOM UL SI YOIYM GYSIIM Joysisay Aq ‘gggt ‘Tg Aine ‘oy payseo [up pus ‘gggt ‘9 Aloe powwp ‘yWg sJ9UUEL 
pArcMpy OF STCFL ‘ON Aqua JO} spuvyl Jayjo pus “4 9 “Y ‘FO ‘T, ‘9g UOT}OOs Jo FM ‘SG JO O[es Aulmoys 


‘OSsl ‘Te Ane Sutpus yyUOU OY} Joy SOYJO puB] BIAWII VY 4B POs PU] Jo yovIysqu Jo Adod paynies VY “419 QIT 


121 


‘sonloy ‘AHOIWA AAVISNO ) 
Ud}}LIM OA0gE yee] Avet pus AvP 
043 “op ‘al[yauoog uy ‘aogyo 48 ‘(oogZo 814} UI O8N UI [Bes [RIOWJo OU Buleq 91043) oMBU Lu poqiudeqns OJo10y OABY J] JooroyM AUOIIISO, UT 
‘poeuloouoo 81 qaiMg JoUUOL PIvA P| hy SIP ‘ON Asque uo yaodes 
piss sv 1uy su ‘soo puy ‘op ‘usAueg Ajsoul10 ‘adgjo sq} 48 psoder Jo uoaIEq) sivedde 41 — Aliny sv pus yzoder A; qQQUOUI 8,40A100a1 OY} WO; 
Adoo 4001100 puv onay ¥ 0q 04 ButoFas0} oy Ajry100 Aqor0y op “op, ‘al[[AucOg 4B BoYYO pus] s91¥Ig pazUL) OY} Jo JojsIFe1 ‘oYoIay OaysNy ‘] 
“LLEL ‘9% Auonune “op ‘a 111AN00g : 
‘A01440 ANVI ’§ ‘0 


% * % 


9 18 099 =| "M9 


‘oy ‘Aqunod simo'T [~~ YQIUIG JoUUOL PIBA P| 
* ae, ee 26 28: Ss 
"8auOP "QULDAT 


. vd 
cicmned ” plebicatl wikis ‘QOUSPIS0Y ‘possyoind woys Ag 


-Aquoul-osvyoing 
“qu08 Jed ag 


-diysuMmo} Jo ‘ON 
"U01}908 JO ‘ON 
*4d19001 JO 934q 


S| 
< 
i 
g 
Ox 
o) 
F 
i 
: 
: 
s) 
& 


"anienpour “yyUOU aULDe uy fo hop — oy} 0) ‘—— 4 
‘——- Jo fivp.— ay} wouf poy spun sof ‘—— ‘——— qo shauoyy aqng fo sanaoay oy) hq ponsey eydraoay fo uamboy BLL 


[41M 0} ‘SMOT[OJ SB SeINZY PUB SPIO UT SI YOY ‘puvy oA0ge JOJ ‘YWUIG JOUUEL PABMPT JO ‘ETCFT ‘ON 
‘s}d19001 JO OOO puB] [BIO] ON} UI (,,.,, JQIYXG payseun) sydieo.es Jo 10}s19e1 s.JOAIIIe1 Jo Ado payty100 VW *L 


po eae Ae EERE EAE RE RE AES meric So 
Ti bps J nip) inl eR RT OE ET ng gy es 
TP ge 


i nenmeneell 


‘dopsiboy ‘AWHOIGY AAVISND 3 

i : ‘piusolo0jse 4st ave puv ep 
s1y, ‘ow, ‘aq[iAuoog ut ‘aoyo 4u ‘(sdgJo siqy UL OsSN UT [B98 [VIDyJo VU Zutoq o10y43) ou Aw paqosqns oJaay eABY J Joo1oyM AuOUII}se} UT 

‘paudaouoo st YW JouUEL pavMpa 4q BIOFI “ON Aaqua uo yod 

-O1 OY} 8B IBy SB ‘ado puL] “oP, ‘wIAWYBg A[saUlIo; ‘adqJO 814} 1B Pl0der Jo UOes04} suvadds 41 sv A][NJ SB puB yode1 A[190,4BNb 8,19A19001 84} WOIy 
£dood 40011009 P ony vB oq 04 FutoFai0y oy} AztQ400 Aqosoy op “oy, ‘a][[Auoog 4B ooYJO pu] s9}¥Ig pazlUY) 94} Jo JozsIFor ‘OYDIay oaNysnd) ‘T 

"LLSL ‘GZ Aumnune “ow ‘a VIANOOg 
‘a014dQ GNV] ‘§ ‘0 O81 


004 | 9218 | O99 “="""""98 "MS pus “aN 
93 ‘A'S 


yw JouUEr PIBMP| 


* * * 


"UOTJIasS JO 
qivd 10 uoI}ag = ‘pasByoind yowry, 


“AqzUBN 


‘diqsuMoy, 


‘pasegoind woym gq 


‘au0e sad ao11g 


-fQUOUI-asByo 
-ind jo qunowy 


‘asryoind jo 9yR%q 


‘OEST ‘waquiajday YI0E ou} wo bur 

pug pup fine y8[ ay, uo burduawwoy) wwax sazunn?y) 94} Of ‘runossipy fo aynjg ay) ur ‘Dihwpog yo avy 07 palong 
spuvT fo prrueug ay} of shauopy ayqng fo saniaoey ‘hoynig wits, YRUN JUALIN JUNOIDP Ud sazDIy payuy) ay. “uq 
[41M 0} “SMOT[OJ SB sain 


-SY PUV SPIOM UL SI YoryAs (suorjtsodap Ul fs, NQIYXY poxiva) “Wy 9 “Y ‘$9 “LL ‘QE Woroes Jo Jaz1BNb 4sanmqynos 
IO} ETCH ‘ON 419001 1OJ pjos spuvyl Jo yUSIIND yUNODB A[JazIBNb s.JaAledeI Jo yORIysqu Jo Adood peyiyed y ‘g 


| 
< 
= 
©) 
& 
=| 
ee 
> 
= 
oa 
© 
v3 
a 
& 
Co 
= 
© 
~ 
i 
a 
Q 
pad 
s&s 
=> 
& 
fem 
m 
-_ 
=| 
< 


122 


ALBERT C. WIDDICOMBE VS. OLIVER P. CHEILPERS ET AL. 123 


9. A certified copy of United States patent No. 14513, dated Au- 
gust 30, 1838, for southwest quarter of section 36, T. 64, R. 6 W., to 
Edward Jenner Smith, which is in words and figures as follows, 
to wit: 

Patent 14513. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
WasHINaTon, D. C., February 17th, 1877. 


1, J. A. Williamson, Commissioner of the General Land Office, do 
hereby. certify that the annexed copy of patent in favor of Edward 
Jenner Smitk is a true and literal exemplification from the record 
in this office. : 

In testimony whereof I have hereunto subscribed my name and 
caused the seal of this office to affixed, at the city of Washington, on 
the day & year above written. 

[L. s.] J. A. WILLIAMSON, 
Commissioner of General Land Office. 


181 Certificate No. 14513. 


THe UNITED STATES OF AMERICA: 


To all to whom these presents shall come, Greeting: 

Whereas Edward Jenner Smith, of Lewis county, Missouri, has 
deposited in the General Land Office of the United States a certifi- 
cate of the register of the land office at Palmyra, whereby it appears 
that full payment has been made by the said Edward Jenner Smith, 
according to the provisions of the act of Congress of the 24th of 
April, 1820, entitled “An act making further provision for the sale 
of the public lands,” for the east half of the southeast quarter of 
section thirty, east half of the southeast quarter of section thirty- 
one, east hall of the northeast quarter and east half of the soul 
east quarter of section twenty-five, and east half of the northeast 
quarter and southwest quarter of section thirty-six, in township 
sixty-four, of range six west, in the district of lands, subject to sale 
at Palmyra, Missouri, containing five hundred and sixty acres, ac- 
cording to the official plat of the survey of the said lands, returned 
to the General Land Office by the Surveyor General, which said tract 
has been purchased by the said Edward Jenner Smith: Now, know 
ye that the United States of America, in consideration of the prem- _ 
ises and in conformity with the several acts of —e in such case 
made and provided, have given and granted and by these presents 

do give and grant unto the said Edward Jenner Smith and 
182 _ to his heirs the said tract above described, to have and to hold 
the same, together with all the rights, privileges, immunities, 
and appurtenances of whatsoever nature thereto belonging, unto 
the ae 5 Edward Jenner Smith and to his heirs and assigns forever. 

In testimony whereof I, Martin Van Buren, President of the 
United States of America, have caused these letters to be made 
patent and the seal of the General Land Office to be hereunto 


affixed. 
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Given under my hand, at the city of Washington, the ttirtieth 
day of August, in the year of our Lord one thousand eight hundred 
and thirty-eight, and of the Independence of the United States the 
sixty-third. 

By the President : MARTIN VAN BUREN, 

[1. s.] By M. VAN BUREN, Jr., Secretary. 
JOS. S. WILSON, 
Acting Recorder of the General Land Office, ad interim. 


Recorded vol. 28, page 499. 


10. A copy of official letter from the Commissioner of the General 
Land Office to William Wright, register at Palmyra, dated August 
Ist, 1839, stating that. John D. Smith had surrendered his receipt 
(duplicate) No. 14513, and requested that patent therefor be returned 
for delivery to Mr. Smith in Washington, D. C., which is in words 
and figures as follows, to wit: 


Letter of Com’r — Land Office. 


GENERAL LAND OFFICE, August 14th, 1839. 


Sir: I have to request that you will return to this office patents 
No-. 14513 and 16640, in order that the same may be delivered 
183 to John Smith, Esq., of this city, who has deposited in this 
office the corresponding duplicate receipts. The patents 
above referred to were transmitted to you on the 24th June and 24th 
July last. | 
Very respectfully, your ob’d’t serv’t, 
JAS. WHITCOMB, 
Commissioner. 


The register of the land office, Palmyra, Mo. 


UnitTED States LAND OFFICE, 
BoonviLe, Missourt, February 24, 1877. 


I, Gustave Reiche, register of the land office at Boonville, Mo., do 
hereby certify that the foregoing is a true and literal exemplification 
of the original letter on the files of this office. 

In testimony whereof I have subscribed my name on the day and 
year above written. 

I further certify that this office is provided with no official seal. 

GUSTAVE REICHE, Register. 


Defendant- objected ; objection overruled ; to which ruling of the 
court defendants at the time excepted. : 


11. A copy of an official letter from Commissioner of the General 
Land Office, dated July Sth, 1847, that an application of purchase 
land can be altered under no circumstances, which is in words and 
figures as follows, to wit: 
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Letter. 


GENERAL Lanp OFFIce, January 5th, 1847. 


Sin: Herewith I again return you Plattsburg, Mo., certifi- 
184 cate No. 4917, received in your letter of October 16, 1846. 

In your letter of the above date you state that the “ gentle- 
man who transacted the business of the late register has informed 
you that he is satisfied that the purchaser (Mr. Perry) desired to 
purchase lot 2 of the N. W. 4 of section 18, T. 63, R. 30, from the fact 
that he has marked lot 2 on thg map, and also specified the number 
of acres contained in said lot, and that in consequence of your not 
having received a reply to your letter to Mr. Perry you deem your- 


_ Self justified in correcting the application ” on file in your office. 


In reply to the portion of your letter above quoted it is only neces- 
sary to state that if the purchaser signed an application for lot No. 
1, either written by himself or by any other person, he would have 
no right to alter or amend that application, much less the register or 
the receiver, the only remedy for him in the case being an appli- 
cation for a change of entry under the circular of the 31st of August, 
1830. You are therefore instructed to restore the description of the 
tract in the enclosed certificate to conform to the application as it 
was before you altered it, and also to certify on the application that 


you did alter it by striking out the word “one” and inserting the | 


word “two,” which alteration was disapproved by this office, and 
refer to this letter by its date. You will then return the enclosed 
certificate to this office and notify Mr. Perry of the receipt and tenor 

of this letter. Should a change of entry be applied for and 
185 not allowed the certificate will be returned to you for cor- 

rection, as regards the contents of lot No. 1, in order that a 
patent may issue for that lot, and Mr. Perry may then make applli- 
cation for a repayment of the amount overpaid. The selection by 
the State of Missouri will remain suspended until Mr. Perry’s entry 
is finally settled. The foregoing disapproval of the alteration of an 
application under any circumstances will govern you in the other 
case referred to in your letter. 

Very respectfully, your ob’t serv’t, 

(Signed) JAMES H. PIPER, 

Acting Commissioner. 


Register of the land office, Plattsburg, Mo. 


Unirep States LAND OFFICE, 
Boonvite, Mo., July 24, 1877. 

I, Gustave Reiche, register of the land office at Boonville, Mo., 
do hereby certify that the foregoing is a true & correct copy of the 
original letter of the Commissioner of the General Land Office as 
the same appears upon the files in this office. I further certify that 
this office is provided with no official seal. 

Given under my hand this 24th day of July, 1877. 

| GUSTAVE REICHE, Register. 


Objected to and objection overruled & excepted to at the time. 


=! x 
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No. 12. A certified copy of official letter of Commissioner of the 
General Land Office, dated May 30th, 1845, stating that land once 
offered at public sale and erroneously withheld from private 
186 entry for any cause to be sold to the first applicant there- 
for, which is in words & figures as follows, to wit: 


Letter. 


GENERAL LAND OFFIcE, May 30, 1849. 


Sir: Your communication of the,7th inst. in reference to the ap- 
plication by Judge King, of Ray Co., Missouri, to enter the W. 3 of 
sect. 6, T. 51, range 27, has been handed me by that gentleman. On 
examining the subject I find that a letter was addressed to your 
office on the 2d May, 1844, and that you were then informed that 
the Clinton office had been written to for the purpose of ascertaining 
whether or not the above-mentioned tract had been selected some 
years since for school purposes, then in the Lexington’ district. 
Since the date of the late Commissioner’s letter to you a communi- 
cation has been received from the Clinton office enclosing a “ paper 
which seems to answer the description ” of the report of proposed 
school selections, which was returned to the Lexington office for cor- 
rection on the 9th May, 1833. In this report the tract claimed by 
Judge King appears as selected for T. 51, range 24; that township, 
however, north of the Missouri river contains only a sufficient num- 
ber of acres to entitle it, according to the rates fixed by the act of 
May, 1826, to one-half section of 320 acres, and the contents of its 
fract’l 16th section are 306,25 acres, leaving a deficiency of only 
13,8; acres. There being no provision of law by which so small a 

quantity as 13 acres can be selected, the township must be 
187 _— regarded as having its full quota of school land. 
This difficulty, then, no longer exists in the way of Judge 
King’s application. The township (51-27), however, in which is 
situated the tract applied for, appears to have been offered at public 
sale in the year 1824, and the half-section which Judge King is de- 
sirous of purchasing to have been withheld from. private entry in 
consequence of its being noted as a school section. If Judge King 
was the first applicant therefor he is, in my opinion, entitled to 
make the entry, he having done all the law required him to do— 
make the demand and tender the purchase-money.. Should, how- 
ever, other applications have been made for the land in question 
prior to that of Judge King, then the case comes within the circular 
of 1st July, 1836, and the 30 days’ notice in reference to the tract 
will have to be given. 


Respectfully, &c., 


JAMES SHIELDS, 
Commissioner. 


Register of land office at Plattsburg, Mo. 
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Unitep States LAnp OFFICE, 
Boonvit_Rk, Mo., Feb’y 12, 1877. 

I, Gustave Reiche, register of the land office at Boonville, Mo., 

do hereby certify that the foregoing letter is a true & literal ex- 

emplification from the original letter of the Comunissioner of the 


General Land Office as the same appears on the files of this office. 


In testimony whereof I have hereunto subscribed my name the 
day and date first aforesaid, and I certify that this office is 


188 provided with no official seal. 
GUSTAVE REICHE, Register. 


Objected to ; objection overruled; to the overruling of which def’ts 
excepted at the time. 


Testimony of Childers. 


13. OtivER P. CHILDERS, sworn and examined on the part of 
plaintiff : 


Was employed to go upon the land in controversy by Samuel 

McKee, of Keokuk, Iowa, in the spring of 1873; no improvements 
were upon the land at that time or had been prior thereto; the land 
was timber land in Mississippi bottom; I took possession of the 
land in May, 1873, and began chopping wood there for Mr. McKee; 
soon after I commenced cutting timber on the land I made a ver- 
bal agreement or contract with McKee that I was to have the use 
of all land I cleared for two years after I cleared it, and thereafter 
McKee should be entitled to a portion of the crop or rent; that Mc- 
Kee was to fence it as fast as I cleared; I cleared & Mr. McKee 
fenced about fourteen or fifteen acres the first year I took possession ; 
I was cutting on the land pretty much all the time; cleared some — 
eighteen or twenty acres outside the fence & read- to fence prior to 
the institution of this suit; considered that I was authorized to chop 
over & clear any portion of the land I desired, and the portion I 
cleared is the best portion of it. 


Cross-examination by defendants: 


ession of 

the land & began chopping wood is not on the land in con- 
troversy, but a short distance over or from the south line of it. This 
house was completed some time in the early part of the fall of 1873. 
When Widdicombe came to the place, in the summer of 1874, I was 
cutting timber on the land in controversy and about the centre part 
of it. I had cut the timber off a long strip nearly across the tract, 
for my object & aim was to clear the best portion of it first. My 
agreement with Mr. McKee was that I would clear fifty acres in the 
three years and that he would fence as I cleared it and that I 
should have the exclusive profits arising from the cultivation of all 
I cleared the two first years. McKee did not fence any after the 
first year, although he promised repeatedly to fence the portion I 
cleared outside the fence & which I had prepared and cleared in 
accordance with our agreement. McKee paid me for all the cord- 
wood I cut. 
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190 3 Testimon- of Widdicombe. 


A. C. WIDDICOMBE sworn and examined: 


“T am plaintiff in this cause. I applied for and entered the land 
in controversy at the Boonville land office, as shown by my appli- 
cation in evidence, in the early part of 1871. Never was in Clarke 


county, Mo., or the northeastern part of the State prior to June, 1874. 


Never saw the Hampton map of Clarke county referred to in evi- 
dence prior to that time. Never saw any records, other than the 
Government or U.S. records, having reference to the land in con- 
troversy prior to that time. I had heard of no person claiming the 
land in controversy prior to the time I went to Clarke county, in 
1874. The defendant, Childers, was cutting timber upon the land 
when I went there, in June, 1874, and was cutting about the middle 
of the tract, so he informed me. _ : 


Cross-examined by defendants: 


I discovered the southeast quarter 36, 64, 6 W., was vacant while 
employed in making an examination of the records to purchase for 
a party in Scotland county, an 80-acre tract where there were three 
applicants at the same time for the same piece of land, one of whom 
was the sheriff of Scotland county. There had been a correction, 
alteration, or erasure, call it as you please, on the plat and tract 
books in the register’s office, in section 36, township 64, range 6 
west, and I saw it before I made the entry. The plat book, whereon 
the numbers of entries are posted, in section 36 and on the southeast 
quarter of said section, there is a perceptible erasure. On the tract 
book the letter “ W ” in the Smith entry appears to have been made 
with a heavy stroke of the pen and has a much heavier and darker 
appearance than the letter “S” preceding it, and: has the appear- 
ance of having been changed from some other letter, and the letter 
“KE” is the a letter over which the letter “ W” could have been 
written so as to have formed a correct description of any other entry, 
either in that or any other section, or in the description of lands 
similarly situated. 


The foregoing is all the evidence introduced, either by plaintiff 
or defendants, on the trial of this cause. 


—oeegarpem the plaintiff moved the court to declare the land as 
follows: 

First. That if platntiff applied to enter the land in controversy 
and the officers of the land office ascertained from their records that 
the land had not been previously applied for or sold, notwithstanding 
the marking or obliteration of a portion of their records, and issued 
to the plaintiff a patent certificate upon which a patent subsequently 
issued to him, the knowledge of such obliteration or mutilation is 
not sufficient notice to defeat plaintiff’s patent, unless it be shown 
that such patent was obtained through fraud of the rights of de- 
fendants or those under whom they claim, who intended to make 
such entry. 
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191 Second. That a written memorandum is the basis of the con- 

tract between an applicant to purchase and the authorized 
agents of the United States to sell lands, and such agents must con- 
form their records to such written memorandum; that if de- 
fendants or those under whom they claim filed a legal memorandum 
‘containing land different from that intended to be entered by them 
it was the duty of the officers of the land office to correctly post their 
records in accordance with such written momnorenhhidund if & por- 
tion of such records were correctly posted and others erroneously 
posted said officers were authorized to rectify all errors so as to con- 
form their records with the original or only act or memorandum 
signed by defendant- or those under whom they claim. 

Third. To entitle defendants to recover it must be shown that they 
or those under whom they claim filed a written memorandum for 
the land in controversy with the register and paid the receiver the 
purchase-money therefor. The mere fact that they intended to file 
such written memorandum and pay for other land — that embraced 
in such written memorandum would not entitle them to defeat the 
plaintiff’s patent from the Government, unless it be shown that such 
patent was obtained through fraud of their rights as such intended 

applicants. | 
192 ourth. That if defendants or those under whom they 

claim intended to purchase the land in controversy, but 
through ignorance or mistake failed todo so and purchased other 
land than that which they intended to do,and which plaintiff did 
subsequently purchase without knowledge of their intention, then 
dutentnate cannot defeat plaintiff’s patent, unless it be shown that 
such patent was obtained through fraud of their rights as such in- 
tended purchasers, although it appear that the land so purchased 
by defendants or those under whom they claira had been previously 
sold by the United States. 

Fifth. That if Edward Jenner Smith, under whom the defendants 

claim, on the 6th day of July, 1836, made application to the register 
of lands to enter the S. W. qr. of sec. 36, T. 64, R. 6 W., instead of 
- the S. E. qr., which he intended to enter, and paid for the said 8. W. 
qr. and received the receiver’s receipt for said S. W. qr., and after- 
ward, in the year 1839, surrendered to the Government his receiver's 
receipt and received a patent for said S. W. qr. and never occupied 
the same nor applied to the Government to correct said mistake, if 
one existed, and that in 1871 the plaintiff was informed by the reg- 
ister of lands at Boonville, Missouri, that said S. E. . was subject to 
entry and‘said plaintiff entered the same, and in December, 1871, 
the Government issued & delivered to plaintiff a patent for said 

S. E. qr., and that the defendant Childers was in 
193 sion of said S. E. qr. or any part thereof at the time of the 
institution of this suit, then the plaintiff is entitled to a ver- 

dict. 

Sixth. Plaintiff asks the court to declare the law to be that upon 
the pleading and proof the defendants are not entitled toa decree 
on their cross-bill nor to a judgment on the action in ejectment. 
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Seventh. That the defendants in the cross-bill show no title, either 
in law or equity, upon which they can defeat the plaintiff’s patent. 
Eighth. Although the court may find froin the evidence that Ed- 
ward Jenner Smith, on the 6th day of July, 1836, applied to the 
register of the land office at Palmyra, now Boonville, Missouri, to 
enter the southeast qr. section 36, T. 64, R. 6 W., but accepted from 
the receiver of said office a receipt for the purchase of the southwest. 
quarter of said section, township, and range, which he afterwards, to 
wit, in 1839, surrendered to the General Land Office—said receipt— 
and accepted a patent for the said southwest qr., and he and his gran- 
tees have been since that time in possession of the said patent—since 
1839—without any attempt to have his title established to the said 
southeast quarter of said section, township, and range, then they are 
guilty of such laches as to deprive them of the relief. prayed for in 
their cross-bill. | 
Which said declarations of law asked by pl’ff the court re- 
194 fused; to the action & judgment of the court in refusing 
said declarations of law the pl’ff at the time excepted. 
The defendants moved the court to declare the law of the case as 
follows : 


ALBERT C. WIDDICOMBE VS. OLIVER P. CHILDERS ET AL. 


Defendants’ Mo. to Declare the Law. 


If Edward Jenner Smith in 1836 purchased of the United States 
& paid for the S. E. } of sec. 36, town. 64, range 6, and if pl’ff at the 
time he located his agricultural college scrip on said 8. E. + had 
notice of said prior purchase of said land by said Smith, and if at 
the time of said location by pl’ff the equitable title of said Edward 
Jenner Smith had vested and was then in defendants, Lucretia 
Jungher & Sallie F. Johnson, wife of def’t, H. Will Johnson, and if 
said Lucretia Jungher & Sallie F. Johnson and her said husband 
thereafter conveyed said land by deed of general warranty to McKee 
& others, and if def’t Childers at — time this suit was instituted was 
in possession of said land or a part thereof as the tenant of such 
vendees of said Jungher & Johnson, and if.upon the ‘institution of 
this suit by pl’ff said vendees notified their said vendors, defendants 
Jungher & Johnson, that this suit had been instituted and requested 
said vendors to defend the same, and if said defendants, Lucretia 
Jungher & Sallie F. Johnson & H. Will Johnson, her husband, in 
pursuance of said notice & request, applied to be made & were 
made parties defendants herein, then and in that case said defend- 

ants as warrantors of said land to their said vendees have 

195 such an interest in the title of said land as will authorize them 

- In this action to ask a decree divesting the legal title of pl’ff 

and vesting it in these defendants or their said vendees, and the 
relief by them asked in their answer should be given. 

Which said declaration of law the court refused to give and over- 
ruled ; to which action and judgment of the court in refusing & 
overruling said declaration of law defendants then and there at the 
time excepted. | 

Thereupon the court on its own motion declared the law of the 
case to be as follows: : 
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Declaration of Law. 


1st. That the patent of the United States to plaintiff, read in evi- 
dence, vested in plaintiff, prima facie, the complete, legal, and equi- 
table title to the southeast quarter of section 36, township 64, range 
6, and the plaintiff is entitled to recover in this action, by virtue of 
said patent, said tract or so much thereof as may be in the posses- 
sion of the defendant Childers at the time this action was insti- 
tuted, unless it appears from the evidence that Edward Jenner 
Smith, under whom the defendant landlord and his grantors claim, 
did in fact purchase said southeast quarter from the United States 
in 1836 pn did in fact pay for said tract, and unless it further ap- 
ge that plaintiff, at the time he purchased said tract and accepted 
1is patent therefor, had notice of the prior sale of said tract to said 
Edward Jenner Smith. 


2d. If it appears from the evidence that in 1836 Edward Jenner 
Smith did in fact purchase from the United States the tract in con- 
troversy and pay the purchase price therefor, and if it further ap- 
pears that plaintiff, at the time he purchased said tract and paid on 
it, in 1871, had notice of such prior purchase by said Smith, and if 
it further appears that the defendant Childers was in possession of 
a part of said tract at the time this suit was instituted as tenant of 
Samuel and John McKee, who claimed to be owners under said 
Edward Jenner Smith by virtue of the deeds and will read in evi- 
dence, and was not in possession of the balance of said tract, such 
facts constitute a good, equitable defense to plaintiff’s action. 


3d. Although it may appear that Edward Jenner Smith did, in 
1836, purchase the tract in controversy, to wit, southeast quarter of 
section 36, township 64, range 6, of the United States, an pay the 
purchase price, and although it may further appear that plaintiff pur- 
chased said tract and accepted the patent therefor with notice 

196 of such prior purchase by said Smith, and although it may 
further appear that at the time plaintiff purchased and accepted 

the patent the equitable title of said Edward JennerSmith by operation 
of his deed to John D. Smith, and the will of John D. Smith, and the 
deed of Smith and Haslett, trustees, to Mary C. Buck, and the deed of 
Mary C. Buck to Theodore Jungherr, and the operation of the statute 
of descents had vested and was in defendants, Mary Johnstone and 
Lucretia Jungherr, the daughter and widow of said Theodore Jung- 
her, yet if it further appear that before the institution of this action 
said defendants, Mary Johnston and Lucretia Junger, had by their 
deed conveyed to Buell and Fallon 35 acres of said tract and to 
Samuel and John McKee, the landlords of the defendant Childers, 
the remainder of said tract, the defendants, Johnson and J Ts 
are not, by virtue of their relation as grantors to said Buell and Fal- 
lon and Samuel and John McKee, entitled to any relief on the 
counter-claim or cross-petition. 
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Judgment. 


To the action & judgment of the court in giving, on its own 
motion, declarations of law numbered 1 & 2 plaintiff at the time 
excepted. 

To the action & judgment of the court in giving, on its own 
motion, declaration of law numbered 3 the defendants at the time 
excepted. 


Thereupon the court found a verdict against plaintiff & rendered 
its judgment against plaintiff on the issues made upon his petition 
in the cause and dismissing the cross-action of defendants; and 

within three days thereafter, to wit, on the 16th day of November, 
1877, plaintiff filed his motion for a new trial herein as follows : 


Mo. to Set Aside Verdict. 
In the Circuit Court of Marion Co., Mo. July Term, 1877. 


ALBERT C. WIDDICOMBE, Plaintiff, 
against 
OLIVER CHILDERs é¢ al., Defendants. 


Now comes said plaintiff and moves the court to set aside 
197 the verdict in said cause and grant him a new trial therein 
for the following reasons: 


First. Because the verdict is against the evidence in the case. 

Second. Because the court admitted incompetent, irrelevent, and 
illegal evidence. ) 

Third. Because it rejected legal & competent evidence. 

Fourth. Because the verdict is against the preponderence and 
weight of evidence. 

Fifth. Because the verdict is against the law. 

Sixth. Because the verdict is against the law and the evidence. 

Seventh. Because the verdict is in favor of defendants, whereas it 
should have been in favor of plaintiff. | 


' THOS. L. ANDERSON, 

: Att’y for Plaintiff. 

Filed Nov. 16, 1877. 7 
JOS. H. DONELY, Clerk. 


Which said motion the court thereafter, on 16th day of No- 
vember, 1877, overruled; to which action & judgment of the court in 
overruling said motion for a new trial plaintiff then & there at 
the time excepted, and within three days after the rendering of said 
judgment by the court, to wit, on the 16th day of November, 1887, 


defendants filed their motion for a rehearing as follows : 
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198 Mo. to Set-Aside Judqm't. 
In the Circuit Court, Marion Co., Mo. Adjourned J uly Term, 1877. 


ALBERT C. WIDDICOMBE, PI’ff, 
| : 7 v3. 

OLIVER P. CHILDREss, LUCRETIA JUNGER, SALLIE F.. JOHNSON, and 
H. Witt Jounson, Defendants. 


Now comes defendants, Lucretia Junger, Sallie F. Johnson, and 
H. Will Johnson, and move the court to set-aside the order and 
judgment of the court dismissing the cross-bill in their answer set 
out herein and to give them a new hearing thereon and to make a 
decree granting the relief prayed for in their answer, and they assign 
the following reason for their motion : | 

Because under the evidence in the case the relief prayed for should 
have been granted. 

Because upon the facts by the court found the relief praved for by 
these defendants should have been granted. 

Because the court comunitted error in dismissinggefendants’ cross- 


action. 
JAMES HAGERMAN & 
ANDERSON & BOULWARE, 
: Defendants’ Aitt’ys. 
Filed November 16, 1877. 
J. H. DONLEY, Clerk. 


Which said motion the court overruled ; to which action and judg- 
ment of the court in overruling said motion for a rehearing defend- 
ants defendants then & there at the time excepted. 
199 And plaintiff now here presents this his bill of exceptions 
herein, and prays the court that the same be allowed, signed, 
sealed, and made a partof the record of this cause, which is accord- 
ingly done now in open court during the adjourned July term, 1877, 
thereof. | 
Witness my hand & seal this the 16th day of November, 1877, 
JOHN T. REDD, Judge. [sEAt.] 


STATE OF MIssouRI, ae 
County of Marion, 


I, Joseph H. Donely, clerk of the circuit court in and for said 
county of Marion, do hereby certify that the above and foregoing is 
a full, true, and complete transcript of the record & proceedings in 
the cause of Albert C. Widdicombe, plaintiff, oe Oliver P. 
Childers, Lucretia Jungher, Sallie F. Johnston, & H. Will Johnston, 
her husband, as fully as the same remains of record in my office. 

In testimony whereof I hereto set my hand and affix the seal of 


said court, at office, in the city of Palmyra, this 20th day of July, 


A. D. 1878. 
[sea] JOSEPH H. DONLEY, Clerk. 
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200 And afterwards, to wit, on the 2nd day of May, A. D. 1878, 
the following further proceedings were had in said cause, to wit: 
Proceedings in the. Supreme Court. 
A. C. WippicomseE, P. E., vs. O. P. CH1tpREs e¢ al., D. E. 
Error to Marion circuit court. 


Now, at this day, comes the said plaintiff in error in his proper 
person and files a motion for a rule on the clerk of the Marion cir- 
cult court to show cause why he has not transmitted to this court a 
transcript of the record and proceedings of said Marion county cir- 
cuit court in this cause, in compliance with the commands of a writ 
of error issued in this cause at the instance of said plaintiff in error 
on the 21st day of November, 1877. 


Which said motion is in words and figures as follows, to wit: 


In the Supreme Court of the State of Missouri. April Term, 1875. 
A. C. WippicomsE, Plaintiff in Error, | 


. against 3 
OLIveER P. CHILDRESS, LUCRETIA JUNGHER, ef al., Defendants in 
Error. | 


From the Marion circuit court, July Term, 1877. 


Plaintiff in the above-entitled cause moves the court for an order 
on the clerk of the circuit court of Marion county, Missouri, to show 
cause why he has not transmitted to the clerk of this court a tran- 
script of the proceedings in said cause, in compliance with the writ 
issued by the clerk of this court, dated November 21, 1877, at the 


request of plaintiff. 
A. C. WIDDICOMBE, Plaintiff. 
THOS. L. ANDERSON, 
GIVENS & McKEE, 
His Att’ys. 


201 And afterwards, to wit, on the 27th day of June, the follow- 
ing further proceedings were had in said cause, to wit : 


A. C. Wi1ppIcoMBE, P. E., 
v8. 
OQ. P. Co1tpRess e¢ al., D. E. 


Error to Marion county circuit court. 


Now, at this day, the court, having fully considered the motion of 
said plaintiff in error for a rule on the clerk of the said circuit court 
to show cause why he has not returned the writ of error issued in 
this cause, do order that the same be sustained and that a rule issue 
as prayed for by said plaintiff in error, returnable.on the first day 
of the next term of this court. 
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And afterwards, to wit, on the 15th day of March, 1879, the fol- 


lowing further proceedings were had in said ¢ause, to wit: 


ALBERT C. WIDDICOMBE, Plaintiff in Error, 


v8. 
O. P. CuH1tpREss ef al., Def’ts in Error. 
Error to Marion county circuit court. 


Now, at this day, comes the said plaintiff in error, by his attorney, 
and files his motion for an order that the writ of error herein operate 
as a stay of proceedings. 


Which said motion is in words and figures as follows, to wit: 


A. C. WippicomBeE, Plaintiff in Error, 
against 
OLIVER CHILDRESS, LUCRETIA JUNGHER, S. F. & H. W. JoHnson, 
| Defendants in Error. 


Plaintiff in error states that at the November term, 1877, 
202 of the Marion county circuit court a judgment was rendered 
against him in the above-entitled cause in ejectment, and that 
a writ of error is now pending in this court from the judgment of 
said circuit court; that recently an execution from the circuit clerk 
of Marion county has issued, directed to the sheriff of Bates county, 
Missouri, against the property of this plaintiff, and he makes his 
motion in this court that his bond, with two good and sufficient 
sureties, be accepted by this court in the above-entitled cause, and 
that a proper order be made ——- in the premises as by 
statute in such cases made and provided. ! 
| 7 A. C. WIDDICOMBE, 
Plaintiff in Error. 


And afterwards, to wit, on the 17th day of March, 1879, the fol- 
lowing further proceedings were had in said cause, to wit: 


ALBERT C. WIppDICOMBE, Plaintiff in Error, 
v8. 


OLIvER P. CHILDRES, LUCRETIA JUNGHER, SALLIE F. JOHNSON, and 
H. Witt Jounson, Her Husband, Defendants in Error. 


Error to Marion county circuit court. 


Now, at this day, it appearing tothe satisfaction of the court, upon 
an inspection of the record of the Marion county cir. court in the 
case of Albert C. Widdicombe, pl’ff in error, vs. Oliver P. Childres 
et al., defendants in error, that there is error therein, and that the 
said A. C. Widdicomhe, pl’ff in error, as principal, and F. W. Lud- 
wig and W. W. Talioferro, as sureties, have entered into a recogni- 
zance to the said Oliver P. Childres e al., the def’ts in error, as re- 
quired by section 15 of article 13 of chapter 110 of Wagner’s Missouri 
Statutes, the same being now approved by this court, it is ordered 
by the court that the writ of error issued in this cause on the 21st 
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day of November, 1877, out of this court stay all further proceed- 

ings on the judgment of said Marion county circuit court in 
203 this cause until this cause can be heard and passed upon by 
this court. | 


And afterwards, to wit, on the 22nd day of April, 1881, the fol-. 
lowing further proceedings were had in said cause, to wit: 


ALBERT C. WippIcoMBE, P. E., vs. O. P. Co1Lpres e al., D. E. —ea* 
Error to Marion — circuit court. 


Come now the parties aforesaid, by their respective attorneys, and 
file a stipulation to continue this cause until next term: 
Ordered, That this cause be continued until next term. 


Which said stipulation is in words & figures as follows, to wit: 


Stipulation. 
In the Supreme Court of Missouri. 


ALBERT C. WIDDICOMBE, Plaintiff in Error, 
v8. . 
O. P. CHILDREs et al. 


- In the above-entitled cause it is agreed between the counsel for --_— 
the respective parties that the same may be continued until the next 
term of this court. ) 

It is further agreed that the counsel for plaintiff in error will serve 
a copy of brief and abstract of record on James Hagerman, counsel 
for def’ts in error, thirty days before the beginning of the next term 
of this court. 
Boonville, Missouri, April 20, 1881. 
A. C. WIDDICOMBE, 
— PUFin Error. 
JAMES HAGERMAN, 
Att’y for Def’ts in Error or Appellecs. 


, . 
And afterwards, to wit, on the 18th day of.October, 1881, the fol- = = 
lowing assignment of errors was filed in said cause, to wit: ! 


204. In Supreme Court of the State of Missouri. October Term, 
1881. 


And now comes the said A. C. Widdicombe and says that in the 
record and proceedings of the court below in the above-entitled 
cause there is manifest error, and for error said A. C. Widdicombe 
assigns the following, to wit: 

1. That said court admitted improper and illegal testimony offered 
by defendant. | 

2. That said court rejected proper and legal testimony offered by 
plaintiff. : | 

3. That the court gave improper and illegal instructions. 
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4. That the court refused to give proper and legal instructions 
offered by plaintiff. 

5. That the verdict was against the evidence. 

6. That the verdict was against law. 

7. That the verdict was against both law and evidence and against 
the law under the evidence. | 

8. That the verdict was against the weight of evidence. 

9. That the judgment was rendered in favor of the defendant, 
when it should have been rendered for the plaintiff. 
10. That said court overruled the motion for a new trial made by 


plaintiff. 
: A. C. WIDDICOMBE, 
| PU ff in Error. 


And now come the defendants and appellees and fur joinder in 
error say there is no error in the record and proceedings of said 
court below in said cause as assigned by said plaintiff. 

Oct. 19th, 1881. 


JAMES HAGERMAN, 
Aitt’y for Defendants and Appellees. 


205 And afterwards, to wit, on the 20th day of October, 1881, 
the following further proceedings were had in said cause, 
to wit: 


ALBERT C. WIDDICOMBE, P. E., vs. O. G. CHILDREsS e¢ al., D. E. 
Error to Marion county circuit court. 


Now, at this day, come the said defendants in error, by attorneys, 
and after argument submit this cause to the court; whereupon 
comes the said plaintiff in error, by attorneys, and submits the same 
to the court on briefs ; ten days to pl’ff in error to file supplemental 
briefs ; copy to be served on the defendants in error. 


And afterwards, to wit, on the 4th day of February, 1884, the fol- 
lowing further proceedings were had in said cause, to wit: 


ALBERT C. WIDDICOMBE, Plaintiff in Error, 

4 v8. e 

. OLIVER P. Cui_pREss, LuCRETIA JUNGHER, SALLIE F. JOHNSTON, and 
<* H. Wit Jonnston, Her Husband, Defendants in Error. 


Error to Marion county circuit court. 


Now, at this day, come again the parties aforesaid, by their respect- 
ive attorneys, and the court here being now sufficiently advised of 
and concerning the premises, do consider and adjudge that the judg- 
ment aforesaid in form aforesaid by the said Marion county circuit 
court rendered be reversed, annulled, and for naught held and es- 
teemed ; and this court, now proceeding to render such judgment 
herein as should have been rendered by the said Marion county cir- 
cuit court, doth consider and adjudge that the plaintiff in error be 
declared a trustee holding the property in controversy, viz., the 
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southwest quarter of section thirty-six (36), township sixty-four (64), 
range six (6) west, for said defendants in error or those claim- 
206 ing under them, and that the title to said property held by 
the said plaintiff in error be divested out of him and vested 
in the said plaintiff in error. 

And it is further considered and adjudged by the court that the 
said defendants in error recover against the said plaintiff in error 
their costs and charges herein expended, and have therefor execu- 
tion. : 

‘Opinion filed. 


Which said opinion is in words and figures as follows, to wit: 


207 Opinion of the Court. 
In the Supreme Court of Missouri. October Term, 1883. 


ALBERT C. WippDIcoMBE, P. E., 
vs. 
OLIVER P. CHILDERS, LUCRETIA JUNGHERR, SALLIE F.. JOHNSTON, and 
| H. Wii. Jounston, Her Husband, D. E. 


This is an action of ejectment for the southeast quarter of section 
36, township 64, range 6 W., and was originally against Oliver P. 
Childers. It was instituted in the circuit court of Clarke county on 
the 25 day of August, 1874. The petition is in the usual form ; the 
answer of the defendant Childers a general denial. The cause was 
sent by change of venue to the Marion circuit court. On the third day 
of March, 1876, Lucretia Jungher, Sallie F. Johnston, and H. Will 
Johnston were, upon their own motion and against the plaintiff’s 
objection, made parties defendant, and on the 6th day of March, 
1877, filed their separate amended answer upon which the cause was 
tried. This answer denied that the defendant Childers was in pos- 
session of any portion of the land sued for except 14,875 acres, being 
that part of the tract west of Fox slough enclosed by a fence. The 
answer then set up the statute of limitations, and for an equitable 
defense alleged that the defendant, Lucretian Jungher, was the widow 
and Sallie F. Johnston the only heir-at-law of Theodore Jungher, 
and that H. Will Johnston was the husband of said Sallie F. John- 
. ston; that in 1836 Edward Jenner Smith intended to enter and ap- 
plied to enter and did enter the land sued for, but that the applica- 
tion was, by mistake of the register who filled the same, made for the 
southwest quarter instead of the southeast quarter; that the south- 
west quarter had been previously sold to one Robert D. Woodin, and 
was mistakenly inserted by said register in the application signed by 
said Smith instead of the southeast quarter, which was the tract 
actually entered and intended to be applied for and entered by said 
E. Jenner Smith ; that the correct land was by the register noted 
upon the tract book ard plat book which had:since been wrongfully 
and fraudulently changed ; that the said E. Jenner Smith took pos- 
session of and on the 6th of November, 1837, sold the southeast 
quarter to John D. Smith; that the executors of John D. Smith sold 
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the same in 1838 to Mary C. Buck, who, with her husband, sold to 
Theodore Jungher in 1857; that Jungher died leaving defendant, 
Lucretia Jungher, his widow, and Sallie F. Johnston, wife of H. Will 
Johnston, his only heir; that in 1870 these parties sold by warranty 
deed 35 acres of the said southeast quarter to E. P. Bull and John 
Fallon ; that January Ist, 1873, they sold by like warranty deed the 
balance of 125 acres to John W. and Samuel McKee; that all of said 
conveyances were upon record in the office of the recorder of Clarke 
county ; that the said McKees in 1874 verbally leased 14,83, acres 
in the south part of the southeast quarter west of Fox slough to 

defendant, O. P. Childers, who was in possession of that portion 
208 of said land only; that the parties aforesaid, claiming under 

said E. Jenner Smith, have been in possession of the said 
southeast quarter under their respective deeds continuously since 
the entry of said land; that the plaintiff, with full notice of the 
facts and of the equities of said defendants and their grantors and 
grantees, and with knowledge of the said mistake and error, in fraud 
of their rights, entered said southeast quarter and procured a patent 
to be issued to himself therefor, and asked that he be declared to be 
a trustee for the defendants or those claiming under them, and the 
legal title be divested out of him and vested in the defendants, or 
those claiming under them, by deed of general warranty as afore- 
said. 

On the eighth day of November, 1877, plaintiff filed his replica- 
tion denying specifically each allegation of the said answer, and 
expressly and positively denying all allegations-of notice to him or 
fraud upon his part in entering said land. 

The case was tried before the court without a jury on the 16th of 
November, 1877. The court found the issues for the defendants and 
entered a final judgment against the plaintiff, but refused to decree 
the title into defendants as prayed by them. 

This finding and judgment of the court, in eztenso, is as follows, 
to wit: 

The court doth find the following facts: 

That on the 8th dav of November, 1834, one Robert Wooden en- 
tered at the land office at Palmyra the west one-half (3) of section 
thirty-six (86), township sixty-four (64), range six (6), and the west 
one-half (4) of the northeast quarter of said section, and on the 10th 
of April, 1839, a patent issued to said Wooden for said tracts. 

That at the time of Wooden’s entry the number of the entry of the 
west one-half of said section, to wit, No. 7417, was entered on each 
of the quarters composing said one-half section, viz., the northwest 
quarter and southwest quarter, and the number of his entry of the 
eighty-acre tract, viz., No. 7418, was entered on said tract on the 


_ plat of said section, and at the same time the fact of his entry was 


stated by the register in the tract book showing the description and 
quantity of the tracts, the date of the entry, and the name of the 
purchaser. 

That afterwards, to wit, on the 6th day of July, 1836, one Edward 
Jenner Smith applied to the register to enter or purchase the re- 
mainder of said section thirty-six, to wit, the southeast quarter of 
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said section and the east one-half of northeast quarter; that at the 
date of Smith’s application Wm. Wright was still register, and the 
plat book and tract book both showed that the said southeast quarter 
and east one-half of northeast quarter of said section were vacant, 
and that the west one-half of said section and west one-half of the 
northeast quarter had been sold in 1834 to Robert Wooden; that 
Wm. Wright agreed to sell and did sell to said Edward Jenner 
Smith said southeast quarter and the east one-half of the northeast 

quarter of said section, and that Wm. Wright, the register, at 
209 ~_—sithe instance of said Smith, filled up a blank application in 

furtherance of said sale, but in so doing, by mistake in de- 
scribing said southeast quarter, substituted the letter W instead of 
the letter E, by reason of which said mistake said application 
described said quarter as the southwest quarter instead of the south- 
east quarter of said section 36. 

That said Wm. Wright, on the return to him Ly said Smith of 
said application, with the certificate of the receiver indorsed thereon, 
showing the payment to said receiver of the purchase price of a 
quarter-section and eighty acres, and failing to discover the mis- 
take in the description in said application, did, on the day said sale 
was made, enter the fact of said sale on his tract book by the cor- 
rect description, viz., the southeast quarter.and the east one-half of 
the northeast quarter of said section 36, 64, 6 (immediately under 
the entry of the sale to Wooden), giving in his said entry the date 
of said sale and the name of the purchaser, viz., said Edward J. 
Smith; and did also at the same time enter the number of said 
entries on both said tracts on his plat book, viz., on the southeast 
quarter No. 14513, and the east one-half of the northeast quarter 
No. 14513, and that said entries made by William Wright, the reg- 
ister, at the time of the sale remained on said plat of said section 
and on said tract book unchanged as late as 1858, a period of 
twenty-two years. , 

The court further finds that at some time between 1858 and the 
spring of 1871 said entries were changed as follows, viz: In the 
entry on the tract book of the sale of the southeast quarter to Ed- 
ward J. Smith, dated July 6th, 1836, the letter E in the description 
of the quarter-section was erased and the letter W substituted, so 
us to make said description read after said erasure and substitution 
the southwest quarter instead of the southeast quarter, thus making 
it appear that the southwest quarter had been twice sold—once in 
1834 to Robert Wooden, and again in 1836 to Edward J. Smith— 
and at the same time the number of Smith’s entry indorsed at the 
time by the register on the southeast quarter on the plat of said 
section was erased and the same number indorsed on the southwest 
quarter, immediately under the number of Wooden’s entry on said 
quarter ; that said erasure and alterations were not made by Wil- 
liam Wright because, first, they are not in his handwriting; 
second, they were made after 1858, and consequently after 
his death. By whom-they were made the evidence does not 
show. It discloses the fact that plaintiff had an opportunity 
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to have made them, and availed himself of them after 
210 they were made. After said erasures and alterations were 

made, and at the time of plaintiff’s entry, May 10th, 
1871, the inspection of the plat, the number of Smith’s entry on the 
southeast quarter having been erased and entered on the south west 
- quarter under the number of Wooden’s entry of that quarter, the 
plat would show the southeast quarter vacant, and on inspection of 
the tract book it would show Wooden’s entry in 1834 of the south- 
west quarter and Smith’s entry in 1836 of southwest quarter 
and the southeast quarter consequently vacant or subject to sale; 
said plat and tract book would, however, further show that there had 
been an erasure on the portion of the paper occupied by the letter 
W in the description southwest quarter, and that said letter W 
was in a different handwriting from the retaainder of theentry and 
apparently a much later date, and the inquiry would naturally sug- 
gest itself to plaintiff’s mind what letter had been erased and it 
would occur to him it could have been no other than the letter E; 
and, if so, then the original entry of sale must have been the 
southeast quarter. Looking from this to the plat of the section in 
the plat book he would there see that an entry had been made on 
the plat of the southeast quarter and erased, and that the number 
corresponding to the tract, originally the southeast quarter on tract 
book, was entered on the southwest quarter, immediately under No. 
7417, corresponding to Wooden’s entry. With these facts before his 
eyes it would suggest itself to him that one of two states of fact must 
exist, either, first, that the register had sold the southwest quarter 
twice—once to Wooden and again to Smith, and had by mistake 
entered on his tract book and plat the sale to Smith of the south- 
east quarter instead of the southwest quarter—or he had, in fact, sold 
the southeast quarter to Smith and entered the memorandum of sale 
on his tract book and plat correctly, but made the mistake in the 
application, and that the original entry had been erased and altered 
contrary to the facts. These facts, in connection with the other cir- 
cumstances proved, were sufficient to have put him,as a conscientious 
and prudent man, on inquiry, and if he had gone to the locality of 
the land he would have learned that at all times since the entry in 
1836 Smith and those under him had claimed to own the southeast 

quarter and had never set up any claim to the southwest 
211 quarter, which was claimed alone by Wooden. Under this 

state of facts the court finds that the equitable title at the 
time of the entry by plaintiff, viz., May 10, 1871, and at the time 
the patent issued to plaintiff, December 15, 1871, was in the defend- 
ant, Sally F. Johnstone, sole heir-at-law of Theodore Iungherr, de- 
ceased, and the defendant, Lucretia Iungherr, widow of said Theo- 
dore, by operation of the muniments of title read in evidence by 
defendants, viz., the deed of E. Jenner Smith to John Smith; the 
will of John Smith ; the deed of Smith & Haslet, executors of John 
Smith, to Mary C. Buck, and the deed of Mary C. Buck to Theodore 
Iungherr ; and the plaintiff, in making said entry and accepting 
said patents, with notice of such facts and circumstances as were 
sufficient to put him upon inquiry to such equitable title, took said 
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patent, with notice of such equity then in defendants, and held the . 
same in trust for defendants, and the defendant Childers being in # 
possession of fourteen acres of said tract as tenant of McKee & Mc- | 
Kee, grantees of defendants Johnson and Iungherr; that consequently 
said facts are good, equitable defense to plaintiff’s action, and the 
verdict on the plaintiff’s action is for the defendant Childers. It 
further appearing that the defendants, Sally F. Johnstone and Lu- ‘—_, 
cretia Iungherr, by their.deed dated May 5, 1873, conveyed all their : <. 
rights, title, and interest (to wit, their equitable title) to Samuel Mc- 
Kee, John W. McKee, E.-Pratt Buell, and John Fallon in and to 
125 acres of said southeast quarter lying west of Fox slough; on 
the 18th of June, 1875, conveyed by deed their title to the remainder 
of said tract, lying east of said Fox slough, to Buell and Fallon, 
viz., thirty-five acres, and that at the institution of this suit said de- 
fendants Johnstone and Iungher had no title or interest in said 
southeast quarter, having previously conveyed the same to said 
Samuel and John McKee and said Buell and Fallon, none of whom 
are parties to this action, and the court being of opinion that no 
affirmative relief can be given in this action on the cross-petition to 
defendants Johnstone and Iungherr, because, not being the owners 9 
of the equitable title, they are not entitled to a decree vesting in | 
them the legal title, nor can relief be given to said McKee, Buell, 
and Fallon, the present owners of the equitable fee, because they 
are not parties to this suit— — 
It is therefore considered that the plaintiff take nothing by his 
writ in this cause and that defendants go hence without day, and 
that defendants have and recover of plaintiff their costs in this suit ex- 
pended, and that the cross-action by defendants Johnstone and Iung- 
herr be dismissed without prejudice to any independent action 
they may hereafter institute against plaintiff and the vendees of de- 
' fendants for the relief sought in said cross-action. 
212 From this finding and judgment the plaintiff in due form 
and manner has brought the case here be writ of error, and 
this finding and judgment is here assigned for error. 
The separate answer of the defendants, Lucretia Jungherr, Sallie 
F, Johnston, & H. Will Johnston, her husband, upon which the 


case was tried, as we have seen, among other things, set up two de- > | <= 
fences: First, the statute of limitations; second, an equitable de- { 
fence to the effect that one E. Jenner Smith, under whom defend- ( t- 

_ ants claim, had applied to enter and in point of fact had entered a’ 


and paid for the land in question, but that by mistake in his written 
application therefor the S. W. one-fourth of said section instead of 
the S. E. one-fourth was inadvertently inserted therein, and that 
plaintiff afterwards, with notice thereof, wrongfully entered the 
same and procured a patent therefor in fraud of their rights in the 
premises, and thereupon asked the court that the plaintiff be de- 
clared a trustee for said defendants or those claiming under them, 
and that the legal title thus acquired and held be divested out of 
plaintiff and vested in these defendants or those claiming under ) 
them by virtue of the warranty deeds hereinbefore referred to and — 
specified. As to the statute of limitations set up in the answer, it is 
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sufficient to say, first, that the evidence shows no actual ion ~ 
of the premises as is sufficient to support said plea ; second, if it did, 
under the ruling in the case of Gibson vs. Chouteau e¢ al., 50 Mo. 85, 


-and other cases following itit would not avail them in thiscase, as the 


legal title had not passed from the Gen’! Gov. a sufficient length of 

time to enable that defence to attach or become operative. The only 

remaining and real question in the case is as to sufficiency of the 

facts in evidence to support the findings and judgment in question ; 
and, if so, what modification of the judgment, if any, the 

213 _—scircuit court ought to have rendered upon tbe facts so found 
and in evidence in the cause. 

It is contended for the plaintiff that the evidence does not support 
the findings and judgment, while the defendants insist that it does, 
and also claim that the circuit court should have proceeded to grent 
the affirmative relief demanded, and divest and reinvest the legal 
title, as prayed for in their answer, and they now ask this court to 
render such judgment or decree, as the circuit court should have 
done. 

After a careful and patient examination of the record we are sat- 
isfied that the findings of the circuit court are fully supported by the 
evidence in the cause, and that upon the whole case the law is with the 
defendants. The material and controlling questions in the case are 
but two: First. Was there a mistake in the entry of said Smith, 
and, subsidiary to this, in what did that mistake consist; did it 
happen, as charged, in filling up the blank or written application 
therefor with a wrong number or letter, or did it occur in the “no- 
tations ” of said entry as made by the register at the time upon the 
plat and tract books of said land office? Second. If such a mistake 
was in fact made and occurred, as claimed, in said written applica- 
tion and not in the notations thereof upon the books of said office, 
did the plaintiff, at the time of his entry and the date of his patent, 
have knowledge thereof, or had he notice of such facts and circum- 
stances as should have put a prudent and conscientious man upon en- 
quiry and would have led to such knowledge if enquiry had been 
made. If there was such mistake, of which there can be no doubt, 
and if the plaintiff had such knowledge, of which there can be just 
as little, then the law is clear that the plaintiff ie chargeable with 
knowledge of such prior entry, and in such event his subsequent 

entry, with such notice, was a fraud upon such prior entry and 
214 ~+those claiming thereunder, and he will be held to be a trus- 

tee for them and compelled to convey the legal title thus 
acquired and held to the parties thus defrauded or to those claiming 
under them by deeds of general warranty. Story’s Equity, section 
395, and authorities cited. : | 

It is conceded by the defendants that the application and patent, 
as made and issued, in the absence of proof to the contrary, are pre- 
sunted to be correct; not only so, but they also conclude that the 
contrary cannot be made to appear, except upon the clearest and 
most satisfactory proof; but they claim, and we think correctly, 
that they are not absolutely conclusive, and may be rebutted if the 
facts and circumstances in evidence are strong enough to satisfy the 


aang A ae ats ra oe ae oh a Y Saat hg SS od re a geet nr gh a is 
EE ea I ee ORE eae Pee OT wie 


144 ALBERT C. WIDDICOMBE VS. OLIVER P. CHILDERS ET AL. 


mind and conscience of the chancellor. It was upon this theory 
and to this end that all their testimony was directed. They insist 
that the mistake was not only made in the original application, but that 
it was inadvertently reproduced and continued in the register’s cer- 
tificate, the monthly and other reports of the local to the General 
Land Office, and finally consummated in the patent itself, and never 
discovered by the defendants or those under whom they claim until 
this suit was brought. 

The evidence of the plaintiff, consisting mainly, as it does, of 
those papers, certificates, reports, and documents, is in no just sense 
in rebuttal of defendants’ testimony, designed and tending to show, 
as-it does, such mistake. These documents are admitted to be as 
claimed by plaintiff, but it is charged that they so appear only by 
reason of the mistake alleged and proved by the defendants. 
This testimony of plaintiff, therefore, only tended to prove what 
defendants had already alleged as the foundation of their equitable 
defence, and of itself is no answer to the case made by the defendants’ 
evidence. 

The laws of Congress and the regulations of the Land De- 

215 ~—partment recognize this right and provide for correcting such 

mistake if discovered and timely application is made to the 

Land Department, while the legal title still remains in the Gen’l 

Government. Rev. Statutes of U. S., 2nd ed., p. 484, sections 2369 

and 2372, inclusive; Pub. Land Laws, Instructions and Opinions, 
part 2nd, p. 451 and 4957. 

After the title had passed from the Gov. to individuals and the 
question has become one of private right between citizens and liti- 
gation ensues, then the jurisdiction of such questions is omitted 
to the courts of the country, whose common-law jurisdiction en- 
ables them to inquire into and determine the case as equity and 
good conscience may require. Johnson vs. Towsley, 13 Wall., 72; 
Minnesota vs. Bachelder, 1 Wall., 109; Silver vs. Ladd, 7 Wall., 219; 
Stark vs. Star, 6 Wall., 402; and Carman vs. Johnson, 29 Mo., 84; 
and same case, 20 Mo., 108. 7 

In addition to the special findings of the circuit court the record 
discloses other facts and circumstances tending to the same result. 


It appeared that, when application was made to enter land at this | 


and other like offices, the usual routine was for the register to open, 
exhibit, and examine the plat and tract books of said oftice, which 
indicated what lands were vacant and subject to entry and what had 
already been sold; that upon such examination it was customary 
for the applicant to point out or indicate upon the plat book the 
land he desired to enter; whereupon it was usual for the register to 
fill up a blank or written application with the numbers or descrip- 
tion of the land thus selected, which the applicant signed, and upon 
its presentation to the receiver and the payment of the purclhiase- 
money the receiver gave the purchaser a certificate to that effect, 
and upon its production to the register he noted upon said plat book 
the number of said entry by writing it upon the face of the tract so 

entered as the same appeared on said plat book or survey, and 
216 also by stating in writing the fact of said entry upon the tract 
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book, giving descriptions or numbers of the land, date of entry; 
and residence of the party so making said entry. 

It also appeared that the monthly and other returns from the 
local to the General Land Office were frequently, if not generally, 
' made up from an inspection of the written w parr poe above, with- 

out comparing them with the “notations” of said entry as made at 
the time by the register on the books of the office, as was the more 
formal mode. It also appeared that at the date of Smith’s applica- 
tion and entry, in 1836, the tract and plat books in said land office 
presented this appearance: 


Plat Book. 
N. 
oO 
7417 <a 
tw 
w.}———_Sec.. 36. E. 
7417 
S. 
Tract-Book. 
a. . 
:|2 > 
sis ¢| = To whom sold. Residence. When sold. 
gisjia; § 
alal|a| & 
Acres. 
36} 64: 6 
West half..........]....0]cceee!sooees 320 | Robert Wooden...| Lewis county, Mo.| November 8, 1834. 
West 14 N. E. 14 J.....[.cce!ceseee 80 ‘ “ “ “ “ “ 


® 
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After his said entry said books offered this appearance : 


217 Plat Book. 
N. [ 
<< \ be, 
tea 
a = 
7417 = - 
W. Sec. 36. E. 
7417 14513 
| i! 
| S. ie 
i : 
| 
3 
| 1 
] 
| Tract Book. ’ 
i 3 
| 1s | — 
$ 3 | S = To whom sold. Residence. When sold. ) 
2(/5/3/s 
Acres. 
36 | 64 6 
West halllf,.......ccccce.|..coee] senses sovees 320 | Robert Wooden...) Lewis county, Mo....| November 8, 1834. 
West % N.E.Y oo we a " | 
E. 4N. E. &S.E... 240 | E. Jenner Smithb..| a4 = ..| July 6, 1836. 
coon eee 
Ee 
‘ a 
And, after the erasures, alterations, and mutilations of the records . 


spoken of, by which the No. 14513 on said plat book had been erased 
from the S. E. one-fourth of said section and transferred to theS. W. 
one-fourth thereof, and by whick also the letter “ E” in Smith entry 
on the said tract book had been erased and the letter “ W ” substi- 
tuted therefor, and also after plaintiff's said entry thereof, the said 
books gave this appearance, except that this diagram don’t exhibit 
the evidence of said erasures, alteration, and substitution still appar- 
ent on the original books: 


quarter of said section there is a perceptible erasure. On the tract 
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Exursit “A.”—Gott’s deposition. 


Plat Book. 
N. 
1 = 
7417 ~ a) 
cd 
w.——Sec. 36. E. 
7416 A. C. scrip 
14513 No. 1520. 
S. 
4 
218 Exarsit “ B.”—Gott’s deposition. 
Tract Book. 
>| lel le 
e's|./ 2 
sizis| = To whom sold. Residence. When sold. 
218i8{ & 
Zia] 9 
| Acres. 
36164) 6; 640 
West half. 320 | Robert Wooden ...... Lewis county, Mo...| November 8, 1834. 
West iN. E. \..|...... 80 si eee “ ® PP ai - staacs 
E4N.E. 4&8. W....... = | 240 | E. Jenner Smith...... : “ ...| July 6, 1836. 
| . 
DT, Ok cccigisesiicsilh aves poy oe 160 | A. C. Widdicombe...| A. C. scrip, Ky., No. 
“a | 1520 _ May 10, 1871. 


Indeed, the plaintiff himself, speaking of the appearance of these 
books and of what he saw, at and prior to his said entry, on his 
cross-examination, testified as follows, to wit: 


“T discovered the southeast quarter 36, 64,6 W., was vacant while 
employed in making an examination of the records to purchase fora 
party in Scotland county, an 80-acre tract where there were three 
applicants at the same time for the same piece of land, one of whom 
was the sheriff of Scotland county. There had been a correction, 
alteration, or erasure, call it as you please, on the plat and tract 
books in the register’s office, in section 36, township 64, range 6 west, 
and I saw it before I made the entry. The plat book, whereon the 
numbers of entries are posted, in section 36, and on the southeast 
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book the letter “ W ” in the Smith entry appears to have been made 
with a heavy stroke of the pen, and has a much heavier and darker 
appearance than the letter “S” preceding it, and has the appear- 
ance of having been changed from some other letter, and the letter 
“EF” is the only letter over which the letter “W” could have been 
written so as to have formed a correct description of any other entry, 
either in that or any other section, or in the description of lands 
similarly situated.” 

It further appeared also that the plaintiff at and prior to the time 
of his said entry was familiar with the routine, rules, regulations, and 
customs of said land office pertaining to the entry of lands; that he 
was frequently at the office; spent much of his time in examining 
its records, books, and papers, with all of which he had great famil- 
iarity,and that he did a large practice as a lawyer in contested cases 
of entry before said office. To a casual applicant, unfamiliar with 
the routine and records of said office, such erasures and alterations, if 
noticed at all, might not have suggested that said land was not 
subject to entry or that another had any claim thereto, but not so with 
this plaintiff, whose practiced eye, experienced judgment, and familiar 

knowledge of such things, we are constrained to believe, 
219 would have enabled him to comprehend, at a glance, not only 

that.a mistake had been made in said entry, but also to de- 
termine in what that mistake consisted; from what he testified he 
saw on the face of the books, from his knowledge of the custom of 
transacting business in said office, and his familiarity with its 
records he could scarcely fail to know that the mistake must have 
been in the application for the entry and not in the “notations ” 
thereof as made upon the books of said office, and also that said 
erasures and alterations, plainly visible upon the face of. said books, 
by whomsoever made, caused them to appear, in their mutilated and 
altered condition, contrary to the actual facts of the transaction, as 
they must have occurred and been recorded by the proper officer at 
the time. As an intelligent lawyer and an adept in such matters he 
must have known that the register had no right and would not 
knowingly permit Smith to enter a tract already sold to another, and 
that Smith would not intentionally enter or apply to enter land which 
he must have seen was.already purchased by another. 

To say the least of it, they were such facts and circumstances as 
should have put him on enquiry, and would have led, if properly 
pursued, to a knowledge of such mistake and the claiin of these de- 
fendants and those under whom thev claimed, as well as of those 
claiming under them. This record discloses the further fact that, 
upon the institution of this suit against the tenant Childers, the 
parties to whom these defendants had sold the land, by deed of gen- 
eral warranty purporting to convey an indefeasible estate in fee- 
simple absolute, notified these defendants and required them to 
defend said action and protect their right in the premises, and that 
thereupon said defendants put in their answer and made the defense, 

and also asked the circuit court to grant them appropriate 
220 ~=affirmative relief and divest the plaintiff of the mee title 
and invest these defendants or those claiming under them by 


» age 
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such warranty deed with the same, &c. We have been cited to the 
cases of Sensendefer vs. Smith, 66 Mo., 80; Sensendefer vs. Neale, 66 
Mo., 669, and Widdicombe vs. Mercer, 72 Mo., 588, as holding a doc- 
trine contrary to the views here expressed. This we think to a great 
extent is a misapprehension of these cases. When carefully con- 
sidered it will be found that these cases, especially the first, upon 
which the other two are based, recognize in direct terms the views here 
expressed. The other two cases also substantially do the same thing. 
The most that can fairly be said of these cases is that the evidence 
preserved in the records of these several cases was not sufficient, in 
the opinion of the court, to sustain the equitable defence set up in 
the answer or to support the finding of the court thereon. This was 
the only real point in judgment in all these cases, and any seemin 

conflict therein with the views here expressed, if any there be, wil 

be found, upon a careful examination of the whole context, to be 
rather colorable than substantial. The leading case also, it will be 
seen, puts the decision in part, at least, on the fact that if the party 
had originally made such mistake by his subsequent conduct he had 


- acquiesced in the same fur many years, and was, therefore, estopped 


from asserting the same against a party subsequently purchasing the 
land. In any event these cases in many respects are unlike the case 
at bar. There the evidence was mostly, if not entirely, oral and 
given from memory 20 years or more after the occurrences to which 
they relate. Here it is supplied mainly by the original records 
themselves. There it was comparatively meager, whilst here it is 
abundant. If parties negotiating about a tract of land or town lot 
should go to the premises and upon inspection should agree 
touching the sale and purchase thereof and thereupon draw up 

and execute a deed of conveyance and by mistake insert 
221 therein wrong numbers, would any one doubt that, upon 

satisfactory proof of the mistake, a court of equity would 
correct the same. Suppose instead of that they should go to.a plat 
of the town.or of the public lands and upon inspection thereof 
should select and bargain for a given one-fourth section of land or 
town lot and make a similar mistake in the deed of conveyance, 
would not the same result follow? This in substance is precisely 
what, the evidence shows, occurred in Smith entry of the tract of 
land in question. We are of opinion, therefore, that the special 
findings of the circuit court as to the mistake in question and plain- 
tiff’s knowledge of notice thereof are fully supported by the evidence 
in the cause, and that they constitute a good defence to plaintiff’s 
action, and that the court did right so to find and declare. We are 
also of opinion that, under the facts and circumstances in evidence, 


_ the ends of justice would have been best promoted and preserved 


by granting to the defendants the affirmative relief asked for, espe- 
cially, as under operation of section 3904, Rev., 79, the title so ac- 


quired would instantly inure to the benefit of those claiming under 


the defendants by deeds of general warranty, and thus save unnec- 
essary litigation, expense, and delay; wherefore it is here ordered 
and adjud ed by this court that the judgment of the circuit court 
be Hoe and that such judgment as it should have rendered, 
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as hereinbefore indicated, be, and the same is hereby, ordered and 
rendered, and that the same be entered up, in due form, accordingly. 
Kritzer vs. Smith, 21 Mo., 302: Phillips vs. Stewart, 69 Mo., 149; 
Morgan vs. Chicago and A. R. R. Co., 76 Mo., 178, and section 3776, 
Rev., 79. . : : 
All concur. 


R. D. RAY, J. 


222 And afterwards, to wit, on the 14th day of February, A. D. 
1884, there was filed an appeal bond in said cause, which is 
in the words and figures as follows, to wit: 


223 Know all men by these presents that we, A. C. Widdicombe, 

as principal, and J. B. Kaiser, T. M. Rice, as sureties, are held 
and firmly bound unto Oliver P. Childers, Lucretia Jungher, Sallie 
F. Johnston, and H. Will Johnston, her husband, in the full and 
just sum of five hundred dollars, to be paid to' the said Oliver P. 
Childers, Lucretia Jungher, Sallie F. Johnston, and H. Will John- 
ston, her husband; to which payment, well and truly to be made, we 
bind ourselves, our heirs, executors, and administrators, jointly and 
severally, by these presents. 

Sealed with our seals and dated this thirteenth day of February, 
in the year of our Lord one thousand eight hundred and eighty- 
four. 

Whereas lately, at the October team, A. D. 1883, of the supreme 
court of the State of Missouri, in a suit depending in said court be- 
tween A. ©. Widdicombe, plaintiff, and Oliver P. Childers, Lucretia 
Jungher, Sallie F. Johnston, and H. Will Johnston, her husband, 
defendants, judgment was rendered against the said plaintiff, and 
the said plaintiff having obtained a writ of error to the said court 
to reverse the judgment in the aforesaid suit, and a citation directed 
to the said defendants citing and admonishing them to be and appear 
at a Supreme Court of the United States to be held at.Washington, 
D. C., on the second Monday of October next : 

Now, the condition of the above obligation is such that if the said 
A.C. Widdicombe, plaintiff, shall prosecute said writ to effect and 
answer all damages and costs if he fail to make good his plea, then 
the above obligation to be void; else to remain in full force and 


virtue. 
A. C. WIDDICOMBE. [sEALt. 
J. B. KAISER. SEAL. 
T. M. RICE. SEAL. 


Sealed and delivered in presence of— 


224 UwniItTED STATES OF AMERICA, 
eis Sct : 
District of ——, 


Before me, Henry W. Ewing, cl’k sup. c’t of Mo., — A. C. Widdi- 
combe, J. B. Kaiser, and T. M. Rice, to me well. known, who, upon 
oath, state that they are worth over and above their indebtedness 
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the sum of 500 dollars, and that they own real property to that 
amount subject to execution in the State of Missouri. 
A. C. WIDDICOMBE. 


en and sworn to before me this 14th day of February, 
1884. 
HENRY W. EWING, Clerk, 
By E. B. EWING, D. C. 


STATE OF MIssouRI, 88 : 


I, Henry W. Ewing, clerk of the supreme court of the State of 
Missouri, do hereby certify that the .above and foregoing is a full, 
true, and complete transcript of the record and proceedings in the 
above-entitled cause, as fully as the same remain of record and on 
file in my office. 

In. testimony whereof I hereunto set my hand and affix the seal 
of said court, at office in the city of Jefferson, this 22d day of Sep- 
tember, A. D. 1884. | 

[Seal of the Supreme Court of Missouri. ] 
HENRY W. EWING, CVE. 
By E. B. EWING, D. C. 


Endorsed on cover: Missouri supreme court. No. 89. Albert C. 
Widdicombe, plaintiff in error, vs. Oliver P. Childers, Lucretia Jun- 
gher, Sallie F. Johnston, and H. Will Johnston, her husband. Filed 
lith October, 1884. 
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ALBERT C. WIDDICOMBE, 
PwiarntiFF 1n Error, 


v. 


OLIVER P. CHILDERS anp ornenrs, 
DEFENDANTS IN ERROR. 


—_ -—————. - <5 -  e 


In Error to the Supreme Court of the State of Missourr. 


a> 
> 


BRIEF FOR PLAINTIF# IN ERROR. 


ax 
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STATEMENT OF THE CASE. 


This was an action of ejectment brought by Widdicombe, 
the plaintiff in error here, in the circuit court of Clark 
county, Missouri, at its October term, 1874, against Oliver 
P. Childers, to recover the possession of the southeast 
quarter of section thirty-six, in township sixty-four, of range 
six, Missouri, under the patent, therefor, of the United 
State, issued to him, Widdicombe, on December 15, 1871. 

The petition alleged that the plaintiff was, on the first 
day of January, 1872, entitled to the possession of the tract 
in controversy, and, whilst so entitled, the defendant, to wit, 


on the first of March, 1872, entered into and upon such prem- 
ises, and, thereafter, unlawfully withheld from the plaintiff the 
possession thereof. The prayer was for judgment for the 
recovery of the premises. and for damages for unlawful 
detention (record p. 4). 

At the April term, 1875, the defendant Childers filed his 
answer denying the several allegations of the petition (rec- 
ord, p. 6). 

At the same term leave was taken by him to file an 
amended answer sixty days before the next term. He filed 
no such answer. At the said next term (October, 1875), by 
the agreement of parties, a judgment for possession and for 
costs was entered for the plaintiff, which judgment was at 
the same term by the court, on its own motion, set aside. 

On the plaintiff’s motion at that term a change of venue 
to the circuit court for Marion county was awarded (rec- 
ord, pp. 6, 7). At the February term, 1876, of the said 
Marion circuit court, Lucretia A. Jungher, Sallie F. Johnston, 
and H. Will. Johnston, her husband, were, on their motion, 
and against the plaintiff's objection, made parties defendant 
with leave to answer, and thereupon filed their separate an- 
swer (record, p. 9-14), to which the plaintiff demurred both 
as to the legal sufficiency of the facts stated in said answer, 
and as to the parties (record, p. 15), which being overruled, 
a replication to the answer was filed. At a subsequent term 
(February, 1877), the defendants, Lucretia A. Jungher, Sallie 
F. Johnston, and H. Will. Johnston, her husband, filed their 
separate amended answer in the nature of a cross action 
(record, p. 23-29), to which the plaintiff filed replication 
(record, p. 34-38). The pleadings on which the trial be- 
low proceeded, therefore, were: The original petition (rec- 
_ord, p. 4), the answer of the defendant Childers, the said 
separate amended answer of Jungher e al., and the replica- 
tion thereto. 


Said separate amended answer denies the allegations of 
the petition generally, but admits that Childers was at the 
institution of the suit, and still remains, in possession of 
14,53, acres only of said southeast quarter of sec. 36. It 
alleges that the defendant Lucretia A. Jungher is the 
widow; that Sallie F. Johnston is the only heir at law of 
Theodore Jungher, deceased, and that the defendant, H. 
Will. Johnston, is her husband ; that, prior to the institation 
of this suit, said Theodore Jungher died seized of the pos- 
session and title to the land described in the petition; that 


_ these defendants had conveyed 125 acres of the land, by 


deed of general warranty, to John W. and Samuel McKee, 
who took possession and leased said 14,53, acres to Childers ; 
that said McKees, or those claiming under them, have 
notified these defendants to defend this suit as warrantors ; 
the defence of the statute of limitations is also set up. For 
an equitable answer, it is alleged that on Nov. 8, 1834, one 
Robert Wooden applied for, entered, and paid for (at the 
proper U.S. land office), a tract of land which embraced 
the southwest quarter of sec. 36, township 64, range 6, 
Missouri; that afterwards, about July 6, 1836, one Edward 
Jenner Smith, being desirous to purchase the remaining 
tracts in said section 36, including the southeast quarter 
thereof, which was then subject to private entry, “ intended 
to apply and did, in fact, apply to the register of the said 
office to purchase them for cash; that said Smith signed and 
presented an application, supposing and intending it to be 
for (among other tracts) the said southeast quarter; that 
the register wrote out the application, and in doing so 
“‘ negligently made a mistake in this: Instead of describing 
therein the southeast quarter of said section 36, he wrote 
the words ‘ southwest } section 36;’” but that the register 
made the proper entry upon his books of original entry, 
namely, the plat and tract book, showing that Simith had 


4 


entered the said southeast quarter; that subsequently, on 
Nov. 6, 1837, said Edward J. Smith conveyed said southeast 
quarter, and other lands, to his brother John D. Smith, who 
duly recorded his deed therefor in the proper county, took 
possession, paid taxes, and believed he owned the land; that 
by the will of said John D. Smith, and the duly recorded 
deeds of his devisees, the title to said southeast quarter 
passed (Sept., 1867) to Theodore Jungher, upon whose de- 
cease the defendants, his widow and heir, succeeded to the 
title; that they (June, 1870) sold 35 acres to E. Pratt Buell 
and John Fallon, and in January, 1873, sold the balance 
(125 acres) to John W. and Samuel McKee ; that the Mc- 
Kees, in the year 1874, leased 1482, of their part of the 
tract to the defendant O. P. Childers, who was in possession 
at the commencement of this suit, and that all the rest of 
the tract remained in possession of said McKees, and said 
Buell and Fallon, or those claiming under them ; that about 
May, 1871, the plaintiff discovered the mistake in the writ- 
ten application of said Edward Jenner Smith; that he had 
full knowledge of the mistake, and of Wooden’s previous 
purchase, and of the subsequent sales of the tract, and also 
of the possession and payment of taxes by others, and that, 
with full knowledge of all the facts and circumstances, the 
plaintiff, for the purpose of defrauding the defendants and 
those claiming under them, procured a patent to be issued 
to himself for the land ; that in order to secure such patent 
he fraudulently erased, or changed, the original tract book 
and plat, or caused the same to be done ; that whatever legal 
title plaintiff acquired by his patent was with knowledge of 
these rights and in fraud thereof, and that he must be held 
to hold the land under his said patent in trust for their use 
and benefit. 

The prayer was that if the court should find that the 
plaintiff has the legal title to said land that it decree the 


same to the defendants or to those claiming under them 
(record 23-29). There were other allegations in the separ- 
ate amended answer, which, on motion, were struck out 
(record 29 and 32-34). There was a demurrer to the sep- 
arate amended answer of Jungher and Johnston (record p. 
32), which was overruled, as was also a motion by plaintiff 
to set aside the order _— certain parties co-defendants 
(record, p. 17). 

The replication put in issue the several allegations of the 
said separate amended answer (record 34-38). 

At the trial it was shown that Widdicombe, the plaintiff, 
located the tract in question, at the proper local land office, 
on May 8, 1871, and received, on December 15, 1871, the 
patent of the United States therefor, which patent he duly 
put upon the records of the proper county on January 26, 
1872 (record, p. 116); that before and at the date of his 
said location and patent, the land was wholly nneaneegied 
and unenclosed (record, pp. 127 and 112). 

It was also shown that on July 6, 1836, Edward Sone 
Smith applied in writing to the register of the proper local 
land office to purchase certain lands, among others the south- 
west quarter of sec. 36, township 64, range 6, for which he 
agreed with the register to pay the lawful price. In that 
application no mention was made of the southeast quarter of 
said section 36. On the same day he paid the purchase 
money to the receiver, who delivered to him a duplicate re- 
ceipt reciting the sale of said southwest quarter of section 
_ 86, and, thereupon, the register entered the fact of the sale 
of said southwest quarter upon his register of cash entries 
(record, p. 46), and issued the usual patent certificate there- 
for. The patent of the United States was issued to Edward 
Jenner Smith August 30, 1838, conforming in all things to 
his said application, the receiver’s receipt, and the patent cer- 
tificate. It was delivered to John D. Smith, who was the 
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vendee of E. Jenner Smith, about 1839, on his surrender to 
the General Land Office of the said duplicate ‘receipt (rec- 
ord, p. 124). | 

That E. Jenner Smith applied to enter, and did enter, the 
southwest quarter, and not the southeast quarter, was shown 
by the following official records: 1st. His application for 
the sovthwest quarter. 2d. The register of entries. 3d. 
The final certificate. 4th. The tract book. 5th. The plat 
hook. 6th. The register of receipts issued by the receiver. 
7th. The quarterly account current. 8th. The register’s 
monthly report. 9th. The receiver's monthly report. 10th. 
The patent of the United States (deposition of Reiche, rec- 
ord, p. 73). 

The integrity of these records is not questioned except 
in the following particulars. It is admitted that in the rec- 
ord of the sale to E. Jenner Smith, as made in the tract book, 
the letter ““ W ” is written over an erasure, and that on the 
plat’ book there has been an erasure in the space or diagram 
representing the southeast quarter. 

When Smith applied on July 6, 1836, to purchase the 
svuthwest quarter of section 36, the official record in the 
local oftice showed that it had, on November 8, 1834, been 
applied for and entered by one Robert Wooden. 

The patent to Wooden was not executed until April 10, 
1837. 

It was shown in evidence that the purchaser’s original 
application is the basis of all entries and postings, and that 
whenever inaccuracies, omissions, or clerical errors are found 
in any of the records they are corrected to conform with 
the original application (testimony of Reiche, record, pp. 
73 and 74). 

When an application to enter is made it is given a current 
number. Smith’s application to enter the southwest quarter 
-was numbered 14,513. The posting on the plat book con- 


sists in writing, on the space representing the tract applied 
for, the number given to the application. 

A copv of the plat book had once been furnished to Clark 
county, Missouri (within which the land in controversy lies), 
and there was evidence tending to show that this copy, which 
on inspection was found to be much torn and mutilated, once 
contained a figure or diagram of said southeast quarter, and 
that across it was written, not the numerals 14,513, but “ E 
J. Smith” (record, pp. 95-101). There was proof that the 
plaintiff in error was well acquainted with the method of 
doing business in the local land office and with its records ; 
that he carefully examined them before making his entry, 
and found the tract entered by him to be vacant public land. 

A book made out in 1858 by the then register of the local 
land office for a private person, and certified to be correctly 
copied, which, among other disposals of public lands, re- 
ported the said southeast quarter as sold to Edward Jenner 
Smith, July 16, 1836, was also produced in evidence (record, 
pp. 99 and 100). 

There was also evidence showing that taxes had been 
assessed against the said southeast quarter since 1847, and 
had been paid by those claiming under Smith. : 

The circuit court found from the evidence that in 1834, 
one Wooden entered the west half of section 36, township 
64, range 6, and that at that time the number of his: entry 
was entered on the plat book of said section on each of the 
quarters composing said half section, and that a patent for 
said west half issued to him in 1837; that in 1836 Edward 
Jenner Smith applied at the local office to enter or purchase 
the remaining lands in said section 36, but that through 
mistake his application was made to describe the southwest 
quarter instead of the southeast quarter; that, although said 
mistake was so made, sxid Smith intended to buy and did, in 
fact, buy the said southeast quarter; that when on May 10, 
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1871, the plaintiff Widdicombe made his entry, and also 
on December 15, 1871, when the patent of the United States 
issued to him, the equitable title to said sontheast quarter of 
section 36 was in the defendants Johnston and Jungher, 
claiming through said Smith, and that the plaintiff in making 
his entry and accepting the patent of the United States for 
said southeast quarter had “ notice of such facts and circum- 
stances as were sufficient to put him upon inquiry as to such 
equitable title, took said patent with notice of such equity 
then in defendants, and held the same in trust for defend- 
ants.” 

November 16, 1879, the court rendered its judgment 
against the plaintiff by dismissing the writ, and against the 
defendants Johnston and Jungher by dismissing their cross- - 
action (record p. 38-41). | 
On the same day the plaintiff and the defendants each 

filed separate motions for a new trial, which were overruled 
(record, 41). 

A writ of error to reverse the judgment was sued out to 
the supreme court of the State of Missouri (record, p. 3). 

The supreme court affirmed the finding of the court below, 
that said Edward Jenner Smith intended to buy and did 
buy the southeast quarter of section 36, and not the southwest 
quarter; and held, further, that the plaintiff, being an attor- 
ney well versed in the practice and procedure before the 
local land office in the sale of lands by the United States, 
was, by reason of that knowledge, specially charged with 
notice that » mistake had been made in the application of 
said Smith to enter the land ; that “as an intelligent lawyer 
and adept in such matters he must have known that the 
register had no right and. would not knowingly permit 
Smith to enter a tract already sold to another, and that 
Smith would not intentionally enter or apply to enter land 
_ which he must have seen was already purchased by another.” 


The cause was submitted to said supreme court, Uctober 
20, 1881 (record, p. 137). February 4, 1884, the judgment 
of the circuit court was annulled and reversed, and a judg- 
ment rendered declaring the plaintiff in error to be a trustee 
holding the property in controversy for the defendants in 
error or those claiming under them (record, p. 137). 

To reverse this judgment the canse is brought to this 
‘court by writ of error. 


‘SPECIFICATION OF ERRORS. 


The plaintiff in. error says that, in rendering judgment in 
this action, the supreme court of the State of Missouri erred : 


I. 


In holding that the equitable title to the land here in con- 
troversy passed to Edward Jenner Smith, under the pro- 
ceedings had by him for an entry of public lands on July 
6, 1836. 

II. 


In holding that the location of the tract in controversy 
by the plaintiff in error, and the issue to him of a patent 
therefor, did not vest in him, under the laws of the United 
States, the full legal and equitable title to said land. 


ITT. 


In holding that the patent of the United States iseued to 
the plaintiff in error for said land vested the legal title 
thereto in him in trust for the defendants in error or those 
claiming under them. 


IV. 


In holding that there was, at the date of the entry of the 
plaintiff in error, any impediment against the acquisition 
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of a complete and valid title to the tract in question by 
any person applying therefor under the laws of the United 
States. 7 


V. 


In not holding that the patent of the United States, issued 
to the plaintiff in error pursuant to his entry, vested in him, 


under the laws of the United States, the full title, legal and - 


equitable, to the land in said patent mentioned and described. 


VI. 


In holding that the piaintiff in error, in applying to make 
his entry, was chargeable with notice that, in the application 
vf Edward Jenner Smith to enter certain lands, a mistake 
had been made, and that said Smith intended to enter and 
did enter the land in controversy. 


VII. 


In reversing the judgment of the circuit court dismissing: 


the cross action of the defendants Johnston and Jungher. 


VIII. 


In holding that the defendants Johnston and Jungher 
had any such interest in the land in controversy as entitled 
them, against the patent issued by the United States to the 
plaintiff in error, to intervene in this action, or to entitle 
them to affirmative equitable relief against the legal estate 
and title vested in the plaintiff in error by said patent. 


1X. 


In not giving judgment in favor of the plaintiff in error 
for the possession of ‘the land in controversy. 


i 
i 


ARGUMENT AND AUTHORITIES. 


Although under the system of pleading in civil cases in 
the courts of Missouri there is but one form of action, an 
equitable defence is, nevertheless, permitted to be set up by 
way of cross action in the answer. In such case the cross 


complaint is in the nature of a bill in equity and must sct | 


forth such a state of facts, and be supported by such proofs, 
as would have entitled the complainant to the relief sought 
under the usual form of equity proceedings. 

Maguire v. Vice, 20 Mo., 431. 

Myers v. Field, 37 Mo., 434. 

Bohall v. Dilla, 114 U. 8., 47. 


The right asserted by both parties to the land in contro 
versy is based upon a purchase from the United States. 
The title of the plaintiff i in error, under a patent from the 
United States, is put in issue, thus presenting a question of 
which this court will take cognisance. 

Moore v. Robbins, 96 U. S8., 531. 
Minnesot v. Bachelder, 1 Wall., 109. 


It seems from the record that some testimony as to the 
rule of the land department in certain cases was presented 
‘to the trial court with the view of impeaching the validity 
of the patent issued to the plaintiff in error. It was shown 
by the testimony of the witness Reiche that the rule did not 
apply in cases like the present (record, p. 75). 
A patent raises the presumption that all previous steps 
have been taken to justify its issue. 
Polk v. Wendell, 9 Cranch, 87. 
Minter v. Crommelin, 18 How., 87. 


There is no proceeding in this case such as is requisite to 
_the impeachment or setting aside of a patent of the United 


as 


Soi 
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States. (Field v. Seabury, 19 Huw., 323; Smelting Co. v. 
Kemp, 104 U. S., 636 ; U. S. ». Throckmorton, 98 /d., 61). 
The case attempted to be made by the cross-action (answer), 
which concedes that the legal title is in the plaintiff in error, 
is to divest him of that title by having the plaintiff in — 
error declared a trustee for the benefit of the defendants i in | 
error, or their grantees. 


On THE Facts. 


There is no serious controversy as to what the real and 
controlling facts are. The conclusions and resulting rights 
to be drawn therefrom are the matters in controversy. 

Edward Jenner Smith personally applied for, paid for, and 
accepted a duplicate receiver’s receipt and a register’s final 


certificate of entry fur the southwest } of sec. 36, town. , 
64, range 6, Missouri. 
In 1839, John D. Smith, to whom it appears Edward . = 


Jenner Smith had sold the southeast } of sec. 36, deposited | 
the receiver’s duplicate receipt for payment for the south- | 
west quarter in the General Land Office (record, p. 124), 
and without objection received aud accepted the correspond- 
ing patent which had become matter of record, Aug. 30, 
1838 (record, p. 123). | 

No claim is advanced that Smith, or any other person, 
ever, in fact, applied for, paid for, or took or received any 
evidence of title, either preliminary or final, for the south- 
east quarter of section 36, prior to the location of the 
plaintiff in error and his receipt of a patent therefor in 
1871. | 

The contention and finding below was that Smith zntended 
to have applied for the southeast quarter when he applied 
for the southwest quarter, and to have paid for that tract 
when he paid for another, and that such intention not only 


vested the equitable title to said sontheast quarter in him, but 
severed said tract so intended to be entered from the 
body of the public domain; that the plaintiff in error is 
chargeable with such notice of the said intent of Smith and 
of the error committed as to constitute his subsequent entry 
a fraudulent one. 

Speculation as to what was in the mind of a person fifty 
years ago is not a safe ground on which to determine pres- 
ent rights of property, especially where that intent is to be 
sought for the express purpose of negativing all the acts 
done by such party. A ruling that a party who had be- 
fore him the evidence, in the most solemn and conclusive 
form, of the purposes of another, and of the acts done in ac- 
cordance therewith, must be held to have known that the 
purposes so evidenced were not the real ones of such other 
party, but that the acts done by him were a mistake, is, 
upon its face, contrary to every settled presumption of the 
law, and can only be sustained by the most convincing 
proofs. | 

There were no such proofs in the records of the land 
department. 

Unless shown to be possessed of special knowledge to the 
contrary, the responsibility of the plaintiff in error as a pur- 
chaser of the public lands began and ended with the ascer- 
tainment of the fact, either from the register or by his own 
examination, that the tract was open to entry. 

It is clear, from the testimony of register Reiche (record, 
pp. 71-78), that if any uninformed person had inquired on 
the day the plaintiff made his entry for vacant lands in that 
vicinity, that this tract would have been pointed out and 
would have been sold to him if regularly applied for. 

Even conceding that the plaintiff in error was familiar 
with the records and methods of the land office in dispoe- 
ing of public lands, it is nevertheless true that there was not 
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a record in existence when he made his application which 
evidenced a previous sale of the said southeast quarter. The 
utmost claim is that there was evidence that an erasure of 
something had been made in the space or diagram repre- 
senting the southeast quarter on the plat book, and that in 
the tract book there had been an erasure and a change 
of a letter in the description of another tract in the 
same section. These are the indices which it is insisted 
should have led to inquiries that, if made, would have 
resulted in informing the then proposing purchaser that the 
tract had already been sold. This theory cannot be sus- 
tained. The system of land sales is precise; the record 
made is prescribed by law. If un erasure on the plat book 
indicated that there might have been a previous sale of the 
tract, resort first to the application required by law to be 
kept on file, then to the tract and other books of record 
would settle the question. It may be presumed that plain- 
tiff in error pursued that inquiry. If he did, the record 
indubitably informed him that no application had ever been 
made for the southeast quarter of section 36, and that no 
receipt or certificate had ever issued therefor. If he was 
bound to examine and take notice of what appeared of 
record as to other tracts he was not proposing to purchase, 
and therefore of the erasure or alteration on the tract book 
in connection with the letter “W” in the record of 
Smith’s purchase of July 6, 1836, his proper resort to 
determine whether the alteration was a proper correction, 
or a mistake or wrongdoing, was to the other and original 
records. Such a resort would have shown that, had any 
letter other than “ W” been there, the record would have 
been false, being contradicted by the application for such 
other tract, by every other record kept in the local office, 
and finally by the evidence there present that a patent 
had been issued to and accepted by the parties in interest in 
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accordance with the whole record to which the tract book 
entry, including the “ W,” conformed. (Letter of commis- 
sioner to register, record, p. 124, and patent, p. 123). To 
one acquainted with the records, the fact that there was an 
2A appearance of erasures was not cause of suspicion of error 
oa or wrongdoing calling for unusual caution. They necessarily 
occurred in transacting so large a business; they frequently 
appear. The register then in office, testifying in this case 
with the records before him, said: ‘ Erasures of this charac- 
‘“ ter are very numerous in all the records of this office, and 
“is a natural consequence from the manner of conducting 
“ the business of the office. It is very unusual that an error si 
¢ will run through all the records of the office. The original 4 
“ application is the basis of all the entries, and all errors i. 
‘“ are usually detected by comparison of the returns at the - 
: “end of the month. It appears that all the officers of the 
| | “ office have corrected their records to conform to the or- 
“ iginal applications ” (record, p. 74). The same witness, at 
p. 78 of the record, further states the practice as to the cor- 
rection of errors by succeeding officers, and testifies to the 
 frequenoy of double entries as appear by the record. . 

Upon the theory that the plaintiff in error is to be charged 
with knowledge of all that appeared of record at the 
local and General Land Offices respecting the tract of land in 
controversy, it is submitted that it is clear beyond all: quee- 
tion that he could not have concluded that E. Jenner Smith 
had ever acquired an interest in said tract save by the process 
of discrediting the personal act of Smith and the whole 
oficial record. 


On THE Law. - 


The record in the land office touching the tract in con- 
troversy was made up according to law. The plaintiff in 
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error had the right to rely upon it, and the defendants in 


error are bound by it. : 

The tract was of the class known as “ offered land subject 
to sale at one dollar and twenty-five cents per acre.” The 
principal acts governing the sale were: | 

The act of Congress approved Feby. 24,1810 (2 Stuts., 
556), requiring that from the first day of June thereafter 
every applicant to purchase at private sale “shall produce 
“to the register a memorandum in writing describing the 
“ tract, which he shall enter by the proper number of the 
~* section, half section, or quarter (1s the case may be), and 
“ of the township and range, subscribing his name thereto, 
“ which memorandum the register shall file and preserve in 
“¢ his office.” 

The act approved April 24, 1820 (3 Stats., 566), provid- 
ing the method of disposal of “ all the public lands of the 
United States, the sale of which is or may be authorized by 
law.” | | 

This act required (sec. 2) that a “purchaser at private 
‘‘ sale shall produce to the register of the land office a receipt 
‘“ from the treasurer of the United States, or from the re- 
“ ceiver of public moneys of the district, for the amount of 
‘“‘ the purchase money on any tract before he shall enter 
“ the same at the land oftice.” 

The act of May 24, 1824 (4 Stats., 31), supplementary to 
the act of March 3, 1819 (3 Stats., 526), entitled “ An act 
providing for the correction of errors in making entries of 
lands at the land offices,” by which was prescribed the method 
and period within which mistakes precisely such as is alleged 
in Smith’s case could be remedied and the payment trans- 
ferred “from the tract erroneously entered to that intended 
to be entered, if unsold; but, if sold, to any other tract 
liable to entry.” 

The act of January 12, 1825 (4 Stats., 80), authorizing 
repayment for land erroneously sold by the United States." 
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The forms, terms, and conditions of the sale of the pub- 
lic lands are prescribed by law; and the acts of Congress, 
together with the regulations of the land department law- 
fully made, become a part of the cuntract in every sale. 

Bagnell v. Broderick, 13 Pet., 436. 
Wilcox v. Jackson, /d., 498. 
Jourdan v. Barrett, 4 How., 169. 
Irvine v. Marshall, 20 /d., 558. 
Johnson v. Towsley, 13 Wall., 72. 


The doctrine, as understood and practiced in the land de- 
partment, is that. “the act of Congress authorizing pur- 
chases of the public land is a contract in which the law has 
stipulated certain conditions so as to secure fairness, pro- 
tect private interests, and save the public from frand or 
peculation, by certain checks. When these conditions have 
not been strictly performed by the one party, to wit, the 
applicant, it is at his own peril, and the Government is there- 
by relieved from responsibility.” 

1 Lester’s Land Laws, &c., 675. 


The inquiry that a proper court may institute after the 
title has passed from the Government and become matter of 
private ownership, is whether, according to the established 
rules of equity, and the acts of Congress concerning the dis- 
posal of the public lands, the party having that title should 
hold it absolutely or as trustee for another. 

Johnson v. Towsley, supra. 
Warren v. Van Brunt, 19 Wall., 646. 


The essential thing is, that one invoking the aid of a 
court of equity to reverse the act of the land department 
should be able to show that he had done all that the law re- 
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quired of him, and that, by the record and case, as made in 
that department, the decision ought to have been for him. 
Lytle v. Arkansas, 9 How., 314. 
Stark v. Starrs, 6 Wall., 402. 
Bohall v. Dilla, 114 U. 8., 47. 


The validity of an entry of public lands depends on the -= 
conformity of the proceedings taken to that end with the 2 
land laws of the United States. 

Matthews v. Zane, 7 Wheat., 244. 


Among the many cases decided by this court, under the 
general doctrine that “ where one party has acquired the 
legal title to land to which another has the better right, a 
court of equity will convert him into a trustee of the true 
owner, and compel him to convey the legal title,” there are 
none that hold that there may be a recovery of the legal 
title on proof of an intention only to acquire; and that such 
claimant may deny the record in the land department on 

which he there based his claim. In the decided cases the 
parties claimant each stood on the record made in the land 
department. Such are: 
Stark v. Starrs, supra. 
Bohall v. Dilla, supra. 


The acts of Congress already cited, “ providing for the 
correction of errors in making entries of lands at the land 
offices ” (4 Stats., 31), are 7x part materia with the act of 
February 24, 1810 (2 Stats., 556), and may fairly be con- 
sidered as determining and limiting the time and manner in 
which an applicant may vary or avoid his own act, as evi- 
denced by his application. 

The requirement, among others, is that he who alleges 
his own mistake, and petitions for leave to correct it, must 
show “ that every reasonable precaution and exertion had 
been used to avoid the error;” and in making this to ap- 
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pear the act provided “ that the oath of the person or per- 
sons interested shall in no case be deemed snflicient, in the 
absence of other corroborating testimony, to authorize any 
such change of entry.” (Act May 24, 1824, supra). And 
this legislation is in accord with the equitable doctrine that, 
‘“ where a written instrument is sought to be reformed upon 
the ground that by mistake it does not correctly set forth 
the intention of the parties, * *.* the burden rests upon 
the moving party of overcoming the strong presumption 
arising from the terms of a written instrument.” 

Howland v. Blake, 97 U. S., 64.. 

Kent v. Laslie, 24 Wis., 654. 

Story Eq. Jur., sec. 1201¢ (11th ed.) 


The said act of May 24, 1824, was a special provision in 
aid of those who, in dealing with the United States as par- 
chasers of the public lands, had made mistakes to their own 
detriment. It conferred a right with a statutory remedy 
which was in all respects adequate for protecting it. In 
such case the party is confined to the remedy given. 

Pritchard v. Norton, 106 U. S., 131. 

P. C. & St. L. Railway Co. v. Hines, adm’x, 25 Ohio, 
629. - 

Smith v. Lockwood, 13 Barb., 209. 

Franklin Glass Co. v. White, 14 Mass., 286. 


Mistakes resulting from gross negligence will not be re- 
lieved against by equity. 
Lewis v. Lewis, 5 Oreg., 169. 
August v. Seiskina, 6 Caldw. (Tenn.), 166. 
Moran v. McLarty, 11 Hun. (N. Y.), 66. 


Where the description in the application, the duplicate re- 
ceiver’s receipt, the tract book, the receipt book, and in the 
record of certificates issued correspond, the fact that the 
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number of the application was written upon another tract 
on the plat in the land office is not evidence of a mnistake 
entitling the plaintiff to relief in equity. _ 

The Iowa R.R. Land Co. v. Adkins, 38 Iowa, 351. 


The legal title cannot be made to yield to an equity 
founded in the mistake of a ministerial officer. 
Miller v. Kerr, 7 Wheat., 1. 


To sustain the theory that E. Jenner Smith intended by 


his proceedings at the local land office in 1836, to enter the 
southeast quarter, is to admit him to be chargeable with gross 
carelessness and neglect. He not only affixed his signature 
to a document which, as alleged by the defendants in error, 
did not express his purpose, but he accepted and held two 
formal documents which would constantly remind him of an 
error, had there been one. The certificate and receipt issued 
to him were documents of primary importance which, in the 
estimation of the early purchasers, had almost the dignity 
of a patent. (Simmons ». Ogle, 105 U. S8., 274). 
The assumption of the court below that the ptaintiff in 
error had, or was chargeable with, knowledge of an alleged 
mistake which the party who it is asserted committed it, 
never either alleged or discovered, is utterly untenable. 
These documents of primary importance—that is, the cer- 
tificate and receipt issued to E. Jenner Smith—came into 
the hands of John D. Smith, who, according to the chain 
of title in evidence, succeeded to his interest (record, p. 82). 
He exchanged them for the patent which they called for 
(record, 124), but there is no evidence that they suggested 
to him that a mistake had been made. It is difficult to 
perceive on what theory the plaintiff in error is to he 
charged with notice of an alleged mistake .on facts and sur- 
- roundings which were not sufficient to awaken a suspicion 
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in the minds of the interested parties. Those parties, as 
shown by the record, were not ignorant or uninformed, but 
were dealers or speculators in the public lands (record, pp. 
85, 86, 100). 

The supreme court of Missouri found against the plaintiff 
Ge: _ in error, on the theory that his act in making the entry was 

constructively fraudulent, citing, in support of that position, 

; sec. 395 of Story’s Equity Jurisprudence. 

The doctrine there laid down is, that such fraud is charge- 

able “ where a person purchases with full notice of the legal 
or equitable title of other persons to the same property ; 
* * * he becomes by such conduct parteceps criminis 
with the frauducent grantor.” For the purposes of this 3 
case, under the doctrine as thus laid down by this eminent ‘ 
authority, the United States must stand for the frandulent s 
grantor. She it was who, on the theory of the learned 
court below, had, in 1836, parted with the equitable title to 
~ho Smith, with the accompanying right to receive the legal title 
as well, and whose act, therefore, of 1871, in conveying the 
land by patent to Widdicombe, was a fraud upon Smith and 
his grantees. | 

We insist, for the plaintiff in error, that, tried by this 
rule, it must be held under a proper interpretation of the 
statutes governing public land sales before quoted, that no 


| ? title, legal or equitable, ever passed to Smith for the tract in 
f controversy, and that there is no state of case made out which 
i can be held to place the United States in the attitude of a 
¢ fraudulent grantor, but that the right of sale remained in 


the United States until exercised in favor of the plaintiff in 
error, and that the right of purchase was in him when exer- 
: cised unimpaired by any infirmity in the title of his grantor. 
ape But if it were otherwise, it is agreed that the plaintiff in 
| error would hold the tract under his patent free from lia- 
bility because of the fraud of his grantor, unless notice 
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of that fraud, actual or constructive, be brought home to 

him. He | 

The burden of proof is on him who asserts notice. 
Bartlett v. Varner, 56 Ala., 580. 


: 


Neither suspicion, rumor, nor vague speculation is suflic- 
ient to put one upon inquiry. 
Lamont ». Stimson, 5 Wis., 443. 
Wilson v. McCullough, 23 Penn. St., 440. 


This court, in Wilson v. Wall (6 Wallace, at page 91), 
quoted approvingly, from Sugden on Vendors, the language 
of Lord Chancellor Cranworth in Ware v. Lord Eymont, 
that on the subject of constructive notice “it was highly 
inexpedient for courts of equity to extend the doctrine,” and 
saying, ““ When a person has not actual notice he ought 
not to be treated as if he had notice unless the circum- 
stances are such as enable the court to say, not only that 
he mzght have acquired, but also that he ought to have ac- 
‘quired, it but for his gross negligence in the conduct of the 
business in question. The question, then, when it is sought 
to affect a purchaser with constructive notice, is not whether 
he had the means of obtaining, and might by prudent cau- 
tion have obtained, the knowledge in question, but whether 
not obtaining was an act of gross or culpable negligence.” 

Constructive notice of a prior conveyance may only be 
imputed in cases in which the party had actual notice that 
the property in dispute was in fact charged, incumbered, or 
in some way affected; and the court has thereupon bound 
him with constructive notice of facts and instruments, to a 
knowledge of which he would have been led by an inquiry 
after the charge, incumbrance, or other circumstance affect- 
ing the property of which he had actual notice, or where it 
is made clear by the evidence that the party charged had 


, 
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desiynedly abstained from inquiries for the very purpose of 
avoiding notice. ; 
Story’s Equity, note 4, p. 402. 
Jones v. Smith, 1 Hare, R., 43. 


Laches, as well as positive fault, is a bar to equitable 
relief. Lapse of time is held to bar relief. 
Clark v. Boorman’s Ex’rs, 18 Wall., 493. 
Sullivan v. Portland & Kennebec R.R. Co., 94 U. 8., 
806. - 
Brown v. County of Buena Vista, 95 U.S., 161. 
Godden v. Kimmell, 99 /d., 201. 
U.S. v. Tichenor, 12 Fed. Rep., 415. 
U. S. v. McGraw, /d., 449. 


The cause of action propounded by the defendants in error 
in their cross action lay dormant from 1838 to 1874, a period 
of 36 years; they and their predecessors in interest were at 
all times informed of the actual state of their own title by 


the possession of most solemn and authoritative documents 


which plainly stated it. 

They took no steps to correct the record ; they asserted 
no visible possession or dominion over the property. These 
facts present a case on which a court of equity cannot de- 
cree for defendants in error. 

Harkness v. Underhill, 1 Bk., 316. | 
Board of Com’rs v. Railway Co., 18 Fed. Rep., 209. 


The grantees of the defendante—the McKees and Buell 
and Fallen—purchased their interests one and two years after 
the patent to the plaintiff in error had been recorded in 
the proper county (record, pp. 89 and 116). 

' There was no party defendant in the court below com- 
petent to set up a defence in equity against, or in any man- 
ner to call in question, the patent of the United States to 
the plaintiff in error. 
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The defendants below, Lucretia A. Jungher and Sallie F. 
Johnston, who are defendants in error here, were made 
parties in the trial court, on their own motion, upon the 
ground of interest growing out of the alleged fact that they— 
one as widow and the other as heir-at-law of one Theodore 
Jungher, who died seized of the lands—had since his death 
sold and conveyed the same by deed of general warranty, 
and would therefore be responsible to their grantees on their 
warranty should they be dispossessed of the premises (rec- 
ord, p. 9). The answer on which the trial was had set up 
the same facts, naming John W.and Samuel McKee as such 
grantees. 3 | 

The chain of title put in evidence by defendants in error 
shows a power of attorney, dated 15th April, 1870, to B. F. 
Hagerman, from defendants Jungher and Johnston to sell 
land ; a deed of Lucretia Jungher and others, by Hager- 
man as attorney, to Buell and Fallon for 35 acres off of 
southeast quarter 36, 64, 6, dated December 29, 1874, with 
covenants of warranty, and a deed by B. F. Hagerman, 
attorney iu fact for Jungher and others, to Samuel and John 
W. McKee for remainder of the said southeast quarter sec- 
tion, dated January 19, 1873, with covenants of general 
warranty (record, pp. 88 and 89). 

The answer of these defendants, in the nature of a cross 
action and suit in equity, was filed March 6, 1877 (record, 
p. 22). It thus appears that, at that time, they had divested 
themeelves of all title, interest, or claim to the premises. 

The interest and responsibility of the said defendants in 
the whole subject-matter was, at the date of their applica- 
tion to be made parties, their liability in an action at law for 
the return to their grantees of the purchase money should 
the title fail, and their right to recover purchase money for 

the same cause from the grantor of their ancestor, from 
-whom a warranty deed had been taken Sept. 18, 1850 (rec- 
ord, p. 87). 
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The only persons interested in the title, if any interest ex- 

isted adverse to that of Widdicombe, were the McKees and 

Buell and Fallon, but neither of these was made a party. 
The general rule is, that “ all persons are to be made par- 

ties who are legally or beneficially interested in the subject- 

matter and result of the suit.” 

Caldwell v. Taggart, 4 Pet., 190. 

Shields v. Barrow, 17 How., 130. 

Coinn v. Milladen, 19 Zd., 113. 

Wyche »v. Green, 32 Ga., 341. 


In a recent case in the circuit court for the district of 
California, the suit being by the United States to set aside 
her own patent for certain lands brought against the 
yrantee named in the patent, who in the meantime had sold 
the land, it waa held, “the defendant in the suit having no 
interest in the subject-matter involved is not even a neces 
sary, if a proper, party to the bill to annul the patents. * 
* © All the indispensable parties are omitted from the 
bill, and those not necessary to be made parties are sued.” 

United States v Cent. Pac. R.R., 11 Fed. Rep., 449. 


The requirement of the Missouri Code is—“ Sec. 3,462. 
Every action shall be — in the name of the real 
party in interest.” 

“Sec. 3,466. Parties who are united in interest must be 
joined as plaintiffs or defendants; but if the consent of any 
one who should be joined as plaintiff cannot be obtained 
he may be made a defendant, the reason therefor being 
stated in the petition.” 

The trial court held that no affirmative relief could be 
given on the cross petition to defendants Jungher and John- 
ston because, not being the owners of the equitable title, 
they are not entitled to a decree vesting in them the legal 
title, and dismissed the cross action (record, p. 41). 


poe ce. 


The supreme court of Missouri reversed this portion of 
the judgment below on the grounu that, under the operation 
of sec. 3,940 of the Code of that State, title acquired by the 
defendants would instantly have inured to the benefit of any 
persons claiming under them by deeds of general warranty 
(record, p. 149). 

The section referred to is the usual statutory provision, 
that one who, by his deed, undertakes to convey an estate 
in fee-simple absolute, not having at the time the legal title, 
but afterwards acquires it, such after acquired title shall 
immediately pass to the grantee. (Revised Code of Missouri, 
1879, p. 675). 

The learned court in so holding evidently fell into the 
error of construing a statute for the assurance of rights and 
the prevention of frauds in a special contingency as having 
the effect of changing the law of the State, and the general 
rule with respect to parties to the action. 

There is some intimation in the record that defendants 
Jungher and Johnston were notified by their grantees to 
make defence to plaintiffs action in ejectment, and that this 
gave them a status as defendants ; but such notice properly 
given merely relieves the grantee from the burden of being 
afterwards obliged, in the action on the covenant, to prove 
the validity of the title of the adverse claimant. 

Cooper v. Watson, 10 Wend., 202. 
Turner v. Goodrich, 26 Vt., 708. 
City of St. Louis v. Bessell, 46 Mo., 157. 


The equitable defence failing, the plaintiff in error was 
entitled to judgment upon his legal title, as shown by his 


patent. | 
Bohall v. Dilla, 114 U.S., 51. 


We ask that such he the order and judgment of this court. 
Ss. S. BURDETT, 
Attorney for Plaintiff in Error. 
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IN THE 


Supreme Court of the Buited States. 


OCTOBER TERM, A. D. 1887. 


No. &9. 


ALBERT C. WIDDICOMBE, PLAINTIFF IN ERROR, 
v8. 


OLIVER P. CHILDERS, LUCRETIA A. IUNGHERR, 
SALLIE F. JOHNSTONE, anp H. WILL JOHN- 
STONE, DEFENDANTS IN ERROR. 


In Error to Supreme Court of Missouri. 


BRIBP FOR DEFENDANTS IN BRROR. 


Deeming the statement of the plaintiff in error incorrect - 
and incomplete, we present the following on behalf of the 
defendants in error: 


e ¢ THE PLEADINGS. 


This was a suit in ejectment to recover southeast quarter 4 
: section 36, township 64, range 6, Clarke county, Missouri, a 
: originally begun in that county, and by change of venue, | 


applied for by plaintiff, taken to Marion county, where it 
was tried and decree rendered for defendants, and on appeal 
to the supreme court of Missouri the decree, after full hear- 
ing, was affirmed. 

The petition was in the ordinary form of an ejectment 
suit. (Record, 4.) 


The separate amended answer, which cnttinied of equitable 


defences, as authorized by the laws of Missouri, and on which 
the case was tried, sets out the facts and is a clear statement 
of the defense, and we ask that it be fully read and con- 
sidered. 

See “ separate amended answer of Lucretia A. Iungherr, 
Sallie F. Johnstone, and H. Will Johnstone, her husband.” 
(Record, 23-29.) 

REPLY. 


To this answer there was a replication (Record, 34-38) 
containing a general denial. On the trial the circuit court 


rendered the decree, which contains specific findings of facts). 


and is found in the record, pages 38 to 41. 


EVIDENCE FOR DEFENDANTS. 


1. A certified copy of applications of Robert Wooden, No. 
7417 and 7418. First, for west one-half of section 36, town- 
ship 64, range 6; second, for west one-half of northeast 
quarter, same section. Both dated November 8th, 1834, 
Record, 43 and 44. Exs.DandE. [The exhibits are given 
so the reference to them by the Boonville witnesses may be 
- understood. ] | 


2. A certified copy of register of abstract of entries of 
above lands. Jbid, 45 and 46. Ex. F. 


>. 


3. A certified copy of patent, No. 7417, to west one-half of 
section 36. Dated April 10th, 1837. Jbid, 47. 


4. A certified copy of application of Edward Jenner Smith, 
No. 14513, for east one-half of southeast quarter, section 30 ; 
east one-half of southeast quarter, sectiun 31; east one-half 
of northeast quarter, and east half of southeast quarter, sec- 
tion 25; east half of northeast quarter, and southwest quarter 
of section 36, township 64, range 6. Dated July 6th, 1836. 
Ibid, 48. Ex. C. 


5. A certified copy of plat book of section 36, township 
64, range 6, with numbers marked thereon. Jbid, 49. Ex. 
A. 


6. A certified copy of tract book relating to said section 
36. Ibid, 50. Ex. B. | 


7. A certified copy ef register receipts relating to applica- 
tion No. 14513. Jbid, 52. Ex.G. 


Deposition of John N. Gott. (Record, 53 to 70.) 
(Taken at Boonville, Mo.) 


8. My age is forty-three years ; occupation, clerk ; residence, 
Boonville, Mo.; was appointed receiver of United States land 
office at Boonville in spring of 1870, and held the position 
for four years; am acquainted with the plairtiff since before 
I went into the land office. He was residing at Boonville 
when I first came there in 1866. He has been a practicing 
lawyer since I have known him. I believe his practice has 
been more pertaining to land titles-and matters before the 
United States Land Office. He might be called a land 
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lawyer. He practiced before the State and Federal courts 
and in the general and local land offices. He hasbeen plain- 
tiff in a few land cases to my knowledge. He has had cases for 
other parties before the land offices and State and Federal 
courts. I don’t think I could name a case now which he 
- has taken to the State or Federal courts. He has been 
practicing before this local land office here in Boonville, and 
has had more or less business before it. He has to my 
knowledge carried cases before the General Land Office at 
Washington, D. C., for other parties. During the earlier 
part of my acquaintance with the plaintiff his brother-in- 
law, George W. Boardman, was register of this land office 
at Boonville. He was register, to the best of my recollection, 


from the early part of 1861 until the summer or fall of | 


1866. He (Boardman) was not after that with the General 
Land Office at Washington, D. C. 

During my connection with the Boonville land office as 
receiver plaintiff entered quite a number of tracts; he en- 
tered some tracts which proved in conflict with prior entries 
or claims. These conflicts were not confined to entries made 
by plaintiff, but happened with other entries made by other 
parties. These conflicts happened more frequently with the 
plaintiff for the reason he made more entries. During the 
time I was receiver of the land office he was frequently at 
the land office examining the records of the office ; he spent 
a good deal of time at the office. His office was not more 
than two blocks away from the land office. His office is at 
the present time, I believe, next door to the land office. 


His fortunate adventures in entering land in thickly 


settled parts of the. State and trying to secure the legal title 
to same, has been the subject of remark in this community. 


a 
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During the time I was receiver of the land office here a 
communication was received from the General Land Office 
by the receiver notifying this office that the plaintiff had 
been excluded from practicing before that office; the regis- 
ter informed me of the letter; it was received, I think, in 
the winter of 1873 aud 1874. I know but little of his prac- 
tice but before the land office. I don’t now recollect.of any 
case which he has had except before the said office. I know 
of one case where Widdicombe (plaintiff) procured a patent 
for land which had been before entered by other parties and 
had been owned and occupied by them for a long time and 


-was in cultivation. ‘This farm was in Howard county, in this 


State, across the river. There was a litigation about this 
matter, which resulted in his defeat. 


Here paper is shown witness, Exhibit “A,” certified copy 
of plat of section 36. 


I am familiar with the original plat books now in the 
office of the United States land office at Boonville. I have 


a fair average knowledge of different handwritings. I have 


been, in addition to receiver, bookkeeper in the Central 
National Bank, and am familiar with different handwrit- 
ings. | 7 : 

Question. Will you turn to the original plat of which Ex- 
hibit “A” is a copy and say whether or not upon the south- 
east quarter of section 36 thereof there has been any 
erasure ? 


Witness examines original plat. 


Answer. I should say there has been an erasure on the 
southeast quarter of section 36. I am certain of it. 
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Ques. Look at Exhibit “A” and state where the erasure 
occurs on the original plat. 

Ans. Partly under the figures No. 1,520 and between said 
figures and the letters A. C. Scrip above. | 

Ques. State how plain this erasure is. 

Ans. It is perfectly apparent to the naked eye. | eS 

Ques. Look at the original plat and examine the figures 
on the southwest quarter section 36, No. “ 14513,” and on the 

east half northeast quarter section 36; also examine figures 
“14513” and state whether or not they are in the same ) 
handwriting. 

Ans. I should say that they were made by different par- : 
ties. I am certain of it. The figures on the southwest : 
quarter appear to be in a darker ink than those on the east a 
half of northeast quarter of same section, and they are ofa — | 
different construction. I could not say it was intended to 
make them look alike. There is a general similarity in the 
figures, but there is a difference in construction ; the differ- 
ence is very visible to me, but might not be observed Oy a 
casual observer. 

Ques. Look at the figures 7417 on the southwest and 
northwest quarter and the figures 7418 on the west half of. 
northeast quarter section 36 and state whether they are in 
the same handwriting with the figures “ 14513” in the east 
helf of the northeast quarter of section 36, or are they in the 
same handwriting as the figures “ 14513” in the southwest 

“quarter of said section 36? 

Ans. I bélieve the figures “ 7417” and “7418” and the 
figures “14513” in the east half of the northeast quarter of i 
said section to be in the same handwriting and in a different | 
handwriting from the figures 14513 on the southwest quarter 
of said section 36. 


di 
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*. Ques. On the original plat in what ink are the words A. C. 
Scrip and the figures No. 1520 on said southeast quarter of 
section 36 written ? 

Ans. They appear to have been written with red ink. I 
can’t say in whose handwriting they are. At the time I was 
receiver Wm. Whist and E. G. Evans were registers, and 
these words are not in the handwriting of either of them. 

Witness here shown paper Exhibit “ B” tract book. 

Ques. State what this paper is. : 

Ans. It is a certified copy of all the entries in section 36, 
township 64, range 6, as same appear upon the original 
tract book of the former Palmyra and Boonville United 
States land office. 

Ques. Turn to the origiral tract book from which this 
copy is made and state what you see there in the way of 
erasure or change of words or letters as originally written 
thereon. 


Witness examines the original tract book and identifies it. 


Ans. I observe that the description of the southwest 
quarter in said section 36, in the entry by Edward J. Smith, 
has been changed from what it originally was. In said 
description east half of northeast and southwest quarter, as 
it pow appears on the original tract book, and on Exhibit 
“B” the letter “ W” of said description appears to be sub- 
stituted for some other letter previously erased. This letter 
“'W ” appears to be of a darker color than the other letters 
of said entry, and in a heavier and different handwriting, 
and has a much fresher appearance. I should say the era- 
sure of some other letter and the substitution of the letter 
“'W ” was apparent to the casual observer. 


Siac anlahameegesaticnamsstindiieansonishltnee sr ieascteo etna ee cose tae SOLSLAUS SALE a eit MAMIE: ls Btls OD OA RNR ia: fo dc a Ee eo 
t " BEN See a eo igs 4 7 ee. 5 : Ya > : hats eo ; a ; ‘ 7 ™ . ater : i : eee ee ee 
; ‘ ’ ; i 
‘ oF ey, 


the same manner as at the present time. 


* 66.8" as ecco Mike MMe Bit A ign Ri ALL Geli il te anne ak basa iar aha Dorsal 6 as 
Var ct eee nea pe ee ’ , neem ~ . ; 
7 - 4 


8 


Ques. On the original tract book in what kind of ink is 
the entry of the suutheast quarter to A. C. Widdicombe ? 
Ans. It appears to have been with red ink. 


Witness shown paper, Exhibit “C,” copy of the original 
cash application made by Edward J. Smith, and also the 
original thereof, and identifies them and says: “ The writing 
in the original application, except the signature of Edward 
J. Smith, and in the tract book, Exhibit ‘B,’ relating to en- 
tries of Robert Wooden and Edward J. Smith, except the 
substituted letter ‘ W,’ are in the same handwriting.” 

Witness also compares the writing in the original appli- 


~ cations of Robert Wooden, 7,417 and 7,418, Exhibits “D” 


and “E,” with the original of Exhibit “C” (Smith’s appli- 
cation), and with original entries on the tract book pertain- 
ing to the entries of Robert Wooden and Edward J. Smith, 
and says they are all in the same handwriting except the 
signatures of the applicants and the substituted letter W 
above referred to. | ; 

The original of Exhibit “ F” here shown witness, and he 
says it is a register of cash certificates issued by the regis- 
ter, and the handwriting is that of Wm. Wright, the reg- 
ister, and is the same as the handwriting in the original 
Exhibits “ B, C, D, and E,” except the signatures of appli- 
cants and the substituted letter W, and except the entry of 
Widdicombe in Exhibit “ B.” 

The entries of Wooden and Smith on the original regis- 
try are in the same handwriting and upon different pages 
and at different dates. I am familiar with the mode of mak- 


ing entries in the office at Boonville, and it appears from - 


the records, as far back as 1834, the entries were made in 


ee ae ee ee 


- Ques. Look at the originals of Exhibit “A” (plat book), 
and “ B” (tract book), “C” (application), and “ F” (registry), 
and state which of the parts thereof relating to the entry of 
Edward Jenner Smith is the first and original entry made 
by the register. 

Ans. That part of original Exhibit “B” which refers to 
the entry of Edward Jenner Smith is the first and original 
entry made by the register. | 

Ques. Am I to understand that that part of the original 
of Exhibit “B” relating to the entry of Edward Jenner 
Smith as it stood before the erasure and substitution of the 
letter W, to which you have testified, as the part first written 
by the register or the original entry by the register? 

Ans. Yes; I should say that it was. 

Ques. State the mode, as you understand it, of making 
cash entries. : 

Ans. On the presentation of an application to the register 
for a cash entry the register first examines the plat book and 
then the tract book, if the land applied for appears to be sub- 
ject to entry, he makes record in the tract book, giving a de 


scription of the land applied for, the area, to whom sold, the | 


date of application ; then he marks upon the plat the cur- 
rent number of the entry ; then he certifies ty the number of 
acres so entered and the price paid for the same, upon which 
application and certificate of the register the receiver issues 
a receipt to the applicant for the money paid for the land as 
certified to by the register. | 

Ques. Describe the tract book to which you refer, stating 
how it is arranged. 

Ans. It is a record containing the sections of land arranged 


2 


per rte 
a RB 
F > 


Dt att. BREA RN pl AIA Re GE AACA LEN AAI EP) 6d BS a WO IAT kit te Rng s 
b2 ory aa OR yy Pree at pt te , shot: ™ ba se n 
‘ Mit i Re beg Pe Ek te IES ae ee EE ie 
ge ears eee 5 


ey Neate; 


10. 
numerically, with the original entries made in each section, 
as indicated in Exhibit “ B.” 


Witness resumes: 


A party coming to the land office to find what land has 
been entered would look at the plat book first, then to ascer- 
tain more definitely, at the tract book. | 

Ques. Suppose that Edward Jenner Smith came to the 
land office on the 6th day of July, 1836, for the purpose of 
entering land, what land would have been shown by the 
plat book and the tract book to be for sale in section 36, 
township 64, range 6? 

Ans. I would say from the appearance of the record that 
the southeast quarter and east half of northeest quarter of 
said section, appeared to be undisposed of at that date. 

I think it proble that Edward J. Smith had examined the 
tract book and plat prior to or on the day of theentry. The 
body of the application of Smith is in the handwriting of 
the register‘at that time. 

Ques. Suppose that the part of the original of Exhibit“ B” 


relating to the entry of Edward Jenner Smith, containing | 


the description of the land, was originally written by the 
register, the east half of the northeast quarter and southeast 
quarter section 36, township 64, range 6, and at the same 
time the register entered upon the original of Exhibit “A” 
on the southeast quarter of said section the number 14513 
of entry of said Smith, are not the probabilities that the 
register intended to sell and the said Smith intended to buy 
the said southeast quarter, and not the southwest quarter, 


~ and that the register made a mistake in filling out the body 


of application of said Smith? 


Pies, 


11 
In answering this question take into consideration the fact 
that the tract book, only two lines above the entry of said 
Smith, shows that the southwest quarter had been previously 
entered by Robert Wooden. 

Ans. In my opinion, judging from the dates and descrip- 
tions as given in said section 36, Edward Jenner Smith in- 
tended to enter the southeast quarter and east half of north- 
east quarter of said section 36, and that the register intended 


to sell said tracts, and that the register committed an error 


in filling out the application, for the reason that the tract 
book and plat showed plainly that the west half of said seo- 
tion had previously been disposed of. 


Witness continues: 


The plats furnished the different counties are supposed to 
be exact copies of the original plat of survey as to sectional 
lines, rivers, boundaries, and area of fractional tracts, with 
the names of the parties who had purchased lands written 
upon each tract. The names are obtained from the tract 
book. : : 

If a certified copy of the plat sent from Palmyra or this 
office showed that all of section 36 had been entered, the 
west half and the west half of the northeast quarter, by 
Robert Wooden, and the east half of the northeast quarter 
and southeast quarter by Edward Jenner Smith, it is prob- 
able that it conformed to the original entries on the plat and 
tract book at the time it was made. 
' It is possible but not altogether probable that the register, 
at the time Smith entered his land, examined the plat and 
tract book and made the proper entries thereon relating to 
said southeast quarter, and then immediately wrote out the 
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application, and in writing out said application made the 
mistake in inserting therein the southwest instead of the 
southeast quarter of said section. 

From the year 1834 to 1836, I should say there was a large 
number of entries made at the land office at Palmyra, judg- 
ing from the large increase of the current number of entries 
made from the entry of Wooden to the entry by Smith. 


Cross-examination by plaintiff personally : 


The witness enumerates a number of cases where land has 
been entered in settled portions of the State by other parties 
than plaintiff. The attention of witness is called to a num- 
ber of erasures on plat and tract book in other sections, but 
says all such were made by the parties making the original 
entries. 

The witness testified that, the register makes the sales and 
the receiver receives the money. 


Re-examination : 


I have been cross-examined by the plaintiff in person. 
During his examination he has refreshed my recollection 
with regard to the persons who have been engaged in the 
purchase of lands at this office. He has also called my 
attention to the erasures to which I have testified. He has, — 
in conducting the examination, evinced a very great famil- 
iarity with the business and records of this land office. A 
number of entries have been made by the plaintiff in the 
name of Catherine Boardman, the wife of George W. Board-* 
man (formerly register), and sister of the plaintiff. None of 
the entries to which he called my attention on the tract 
book and plat show a double entry except in the section 36 


in controversy. I perceive no double numbers upon any 
other tract in said township, except the southwest quarter 
referred to. I fail to perceive any erasures upon the tract 
book and plat book of the same tract embraced in those en- 
tries to which my attention has been called, except the 
said southeast quarter of section 36. I should say: that the 
substituted letter W in the entry of Edward Jenner Smith 
_in section 36, township 64, range 6, was subsequent to the 
date of entry, for the reason that other corrections made at 
the time these entries were made were much better exe- 
cuted and conformed more strictly to the handwriting. of 
the register at that..time. I should say the substituted 
- letter “ W” was not in the handwriting of the register who 
made the entry. 

Ques. Suppose the original entry on the tract book 
showed that Edward Jenner Smith entered the southeast 
quarter of said section 36 and the number on the original 
plat corresponded with such entry in the tract book, and 
suppose that after years had elapsed another register and 
receiver had come into office, and suppose that they or either 
of them had ascertained, or had their attention called by 
another, that the original application of said Smith called 
for the southwest quarter instead of the southeast quarter, 
and suppose that only two lines above the original entry on 
the tract book, and from the original plat it appeared that 
the said southwest quarter had been previously entered by 
Robert Wooden, state whether or not the receiver or reg- 
' ister, or one or both of them, would have had the right to 
have changed the said entry on the tract book, by erasing 
the letter E in said southeast quarter and substituting the 
letter ‘‘W” instead thereof, and to have changed the orig- 
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inal plat book by erasing from the southeast quarter, the 
number of the certificate of the entry, 14,513, and placing 
the said number, 14,513, on the southwest quarter of said 
plat, where the number of said Wooden’s certificate, namely, 
7,417, had been previously placed. 

Ans. I should say that upon the discovery by the register 
and receiver of aconflict between the tract and plat-book 
and the original application they would not necessarily be 
compelled to correct the records to agree with the applica- 
tion, unless so instructed by the Commissioner of the Gen- 
eral Land Office, and if so instructed the proper notations 
should have been made upon the tract book referring to 


_such authority by date. The custom of the office would not 


require them to voluntarily make the change. If it ap- 
peared to them that there had been a mistake in the appli- 
cation, they would have no right whatever, either to make 
the change voluntarily or to offer it for sale, without com- | 
plying with the instructions from the General Land Office, 
relating to lands kept out of market by erroneous marking of 
the books or record. The mode of procedure as to lands 
kept out of market by erroneous marking of the records, as 
has been the custom, isto report them to the General Land 
Cffice, upon which report authority is given by the Commis- 
sioner to restore them to market by publication, and gener- 
ally when the land is applied to be restored to market, by 
an individual, it is usual to publish the notice in the paper 


_ having the largest circulation in the county where the land 


lies. I can’t say whether land thus restored to market can 
be entered by agricultural scrip. 

The tract and plat books are the books examined by the 
public generally to ascertain what lands have been entered 
and what are for sale. | 


15. 


There appears to have been sold for cash at the Palmyra 
land office during July, 1836, 74,700 acres for which there 
was received $98,376, and the number of entries made during . 
that month were 568, 32 of which applications were made. 
on the 6th day of said month. I can’t say how the register 
came to write the southwest quarter on the application and 
southeast quarter on the tract book, but such evidently was 
the case, and I believe from experience, that the error was 
allowed to remain through a failure on the part of the 
register and receiver to properly compare their returns with 
the original records of entries. — | 

I believe the plaintiff is perfectly familiar with all the 
laws, rules and regulations of general and local land offices. 

I am aware of the fact that the monthly returns of the 
register and receiver have been frequently forwarded to © 
Washington without being compared with the tract and 
plat books. If, at the end of the month of July, 1836, the 
register and receiver found upon comparison that their 
several records were in conflict with the tract and plat hook 
in relation to the entry of Edward Jenner Smith and Robert 
Wooden, as it now appears of record, they should not have 
reported the entry of Edward Jenner Smith without noting 
upon their return the fact of such conflict. It is expected 
when the business is great that the entries shall be posted on 
the tract and plat book first, to the exclusion of other records, 
if the time be limited. | 


DEPOSITION OF GUSTAVE RICHE. (Record, 71 to 78.) 


_ Live at Boonville; age, forty-nine years; am register of 
the land office at Boonville, Missouri, and have been such 
since July. 4th, 1874. The records in this office in relation 
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to the entries of Robert Wooden and Edward Jenner Smith 
are register of entries, tract book, plat book, and the papers 
are original applications of purchasers, and, in the receiver’s 
office, the register of receipts and the quarterly account cur- 
rent. 

In Exhibit “ B” (tract book) the entries follow each other 
in succeeding lines as in the original, except in the original 
that there are two lines between the entry of Smith and the 
entry of Widdicombe. All of Exhibit “ B” in the original 
is on the same page. The cross lines in the exhibit are ruled 


‘exactly like the original. I have examined and searched 


in this office for the letter of the Commissioner of Land 
Office excluding Widdicombe from practice there, but am 
unable to find it. I have examined the plat book of this 


office in reference to the vacant lands in township 63, range 


6, and would say, from the appearance of that record, there 
is no vacant land in said township. 

The last cash entry of lands in said township appears to 
have been made July 31st, 1848, except the entry of A. C. 
Widdicombe, and the last warrant location appears to have 
been made in October, 1848. 

I have examined the original plat book, showing the en- 
try of section 36, township 64, range 6, and I find an erasure 
on the southeast quarter of said section. 

I have compared Exhibit “A” with said plat and said 
erasure appears between the words “A.C. Scrip” and ex- 
tending to and under the words and figures “ No. 1,520.” 
The erasure is apparent to the naked eye and was appar- 
ently made before the words A. C. Scrip were written. I 
have examined the numbers 7,417, in the southwest and 
northwest quarter, and 7,418, on the west half of the north- 
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east quarter, and 14,513, on the east half of the northtast 


. and southwest quarter, and find them all in the sime hand- 


writing except the numbers 14,513, on the southwest quarter, 


which is in a different handwriting. The numbers on the 


southwest quarter, 14,513, seem to be in a fresher ink, and 
seem to have a newer appearance than the other numbers 
above referred to. I have examined the tract book at the 
original of Exhibit “B” and find in the Edward Jenner 
Smith entry the “ W,” describing the southwest quarter, is 
written on an erasure, and the “W” has a fresher and 
darker appearance. The “ W,” at the first glance, appears 
to be of a different handwriting, but writing on an erasure 
frequently changes the handwriting. I cannot say this of 
every one, but have observed it in my own experience. I 
have compared the entries relating to Robert Wooden and 


Edward Jenner Smith on the tract book, the registry of en- 


tries, the applications, and plat ‘book, and I find that the 


handwriting in the tract -book, the register of entry, and in 


the body of the applications are the same, with the exception 
of the signatures of the applicants. and the letter “ W,” be- 


fore mentioned. The numbers on the plat book, except the 
‘numbers 14,513, on the southwest quarter, and 1,520, on the 


southeast quarter, and the numbers endorsed on the back of 


the original applications, known as file numbers, are in the 


same handwriting. 
The handwriting of the original epelicdtiaiiny the tract 
book, registry of entries and plat book, except the excep- 


tions above referred to, are in the handwriting of Wm. 
‘Wright, the register. 


It appears from the records of Register Wright that 
during the period of the entries of Edward Jenner Smith 
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and Robert Wooden, all cotem poraneous entries were made 


_ by himself. 


Cross-examination and re-examination: 


I have been examined by the plaintiffin person. He has 
evinced in his examination great familiarity with the rec- 
ords of this office and the rules and regulations of the gen- 
eral and local land offices. From my acquaintance with 
the plaintiff, I should say that he is very familiar with the 
records of this office. | 

I never had any connection with the land office until I 
commenced my term of office in July, 1874. What I know 
of the practice of the office and the rules and regulations 
thereof I have learned since I was appointed register. I 


am now familiar with the duties of register, yet I know the 


general duties of the receiver. The business done now, 
compared with the business of 1836, I would say is very 
little. The register and receiver have their offices together 
at this land office. 

If Edward Jenner Smith went to Palmyra to enter land in 
1836, I think he would have applied to the register to ascer- 
tain what land in the particular section he wished to enter 
was vacant, and they would have examined the tract book 
and the plat book. They would see in looking at section 
36, township 64, range 6, that the southwest quarter had 
been entered, if it it had been posted, and it would appear 
from the tract book and plat book that they were posted up 


at the time of Smith’s application. It would certainly not 


have been proper for the register to have received another 
application for the southwest quarter, it having been already 
entered, if he had perceived it. : 


- It would have been the duty of the register to have told 
Mr. Smith, if he had applied for the southwest quarter, that 
it had already been entered. ; 

This witness having expressed his opinion that if the 
register had made a mistake in writing out Smith’s appli- 
cation, contrary to his and Smith’s agreement, still it would 
be the duty of the register and receiver to change all the 
records to conform to the application. Thereupon the fol- 
lowing question was asked by defendants to draw out the 
reasons. of the witness: 

Question. Suppose that on the 6th day of July, 1836, 
Edward Jenner Smith intended to enter, and the register 
and receiver intended to sell it to him, the southeast quarter 
of section 36, and suppose that the original entries made 
by the register upon the tract book show that fact, and 
suppose that fact was further confirmed by the former entry 
of Robert Wooden of the southwest quarter,;and suppose 
‘the register and receiver, at the end of the month of July, 
1836, discovered that the register, in writing out the appli- 
cation of Edward Jenner Smith, had made a mistake and 
written the southwest quarter instead of the southeast quar- 
ter, would the register have been authorized or would his 
duty compelled him to erase the numbers from the south- 
east quarter and place them upon the southwest quar- 
ter of the plat, and to have erased the E in the southeast 
quarter and substituted the “ W,” thus destroying evidence 
of what he knew the intention of the parties to have been ? 
If there is any rule or regulation authorizing the mutila- 
tion or destruction of such record, evidence of what he 
knew the intention of the parties to have been, please state 
it. 


SAL il POLLO NIE AL AMEN CRL NP AGED AAR 
IEE OP 6 Be ee we 
a tue 


Seeriekee 
« we 


a _ 
a - see * ccneteeteintead e the ee on “ 
peebyrernnwe: OO ERE - ine ee nu 
SN OO re CO Pe A OF OR RO eels DO meen S eantbeheatidimateatiinadedname eden eee = 
‘ . oo ~ ’ ° v ~ ee erercrem~meas = - poles 


wa OR, Rea TN a, Le 
ALOR ATER! CONG BES Sw 


we atte ~ eg ee 
~nanpneadiimemrenmeamenid neem 
oe Aer ne es _ 


oe a 


OP OLA MP sea tips 


20 


Answer. According to my understanding of the obliga- 
tions of different officers of this office, I think that the receiver 
and his securities could have compelled the register to con- 
form his record to the description of the land in the applica- 
tion, certified to him as vacant, and for which he had issued 
his receipt, which had gone out of the office, and for which 
the receiver and his sureties were personally responsible ; 
by this way he would have protected the receiver, complied 
with the regulations, and put the purchaser in a condition 
where he could correct his error, if he had made any. 


Witness resumes: 


When I speak of the rule with regard to the restoration 
of land to market, I speak from recollection and practice, 
The rule is a written one. 


THomas S. Dunnica (Record, 79, 80) testified by deposi- 
tion: | S . | 
My age is twenty-eight years; reside at Boonville, Mo., 
and am cashier of banking house of Aehle, Dunnica & Co., 
Boonville, Mo. I regard myself as an expert in regard to 
handwriting. I have examined the original of Exhibit 
“A” and find that there has been an erasure on the south- 
east quarter. It is apparent to the naked eye. It is between 
the A. C. Scrip and the number 1,520; it appears to be in 


the center of the southeast quarter. : 


I have examined the number 14,513 on the southwest — 
quarter and compared it with the numbers 7,417, 7,418 and: 
the other 14,513 in the east half of the northeast quarter, and 
I find it, in my opinion, to be of a fresher appearance, and it 
appears to have been written at a later date, and it is ina 


different hand, as is apparent to my eye. I can’t tell what 
has been erased from southeast quarter of said section. I 
have compared the figures 14,513 on the southwest quarter 
with the number. 1,520 on the southeast quarter. I don’t 
think they are in the same handwriting, but I am not as 


positive with regard to these figures as the others, as the. 


number 1,520 is written over an erasure and the ink has 
spread somewhat. I have compared the figures 7,417, 7,418, 
and 14,513 in the east half of the northeast quarter and oe 
are in the same handwriting. 

I have examined the original of Exhibit “B,” and I find 
an erasure underneath the letter W in the southwest quar- 
ter of the entry of Edward Jenner Smith. I cannot say 
what was erased. The letter W appears to be in a different 
ink, and has a fresher and a newer appearance than the 
rest of the entry, and appears to be in a different hand- 
writing. 

I should say that all of the original of Exhibit “ B,” ex- 
cept the substituted letter “ W” and the entry of A. C. Wid- 
dicombe, appear to be in the same handwriting. 

The figures 7,417, 7,418,and 14,513, in the east half north- 
east quarter of the original of Exhibit “A” show great age, 
but the figures 14,513, in the southwest aes do not show 
great age. 

In the original of Exhibit “ B, ” relating to the entries of 
Smith and Wooden, the handwriting shows great age, except 
the substituted letter “ W,” which does not show great age. 
The erasure, and substituted of letter “ W,” is apparent to 
my naked eye. The “W” appears.much fresher than the 
rest of the entry, and has been written since the rest of the 
entry. 
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DEPOSITION OF W. L. STEPHENS. 
(Record, 80-1.) 


My age is twenty-seven vears; am cashier of the Central 
National Bank, of Buonville; reside at Boonville—[{The 
same in substance as the testimony of Dunnica.] 


DEFENDANTS’ CHAIN OF TITLE. 
7 (Record, 82 to 89.) 
A deed of Edward Jenner Smith to John D. Smith, dated 
Nov. 6th, 1837, duly acknowledged and recorded in Clark 


county, Missouri, with general covenants of warranty, con- 
veying, among others, southeast quarter * second 36, town- 


ship 64, range 6. 


Will of John D. Smith, dated Dec. 8th, 1837, duly pro- 
bated and filed for record in Clark county, May 11th, 1839, 
devising all land in Clark county, Mo., including southeast 
quarter of section 36, to Flora C. Byrne, Mary Conway Buck, 
and James Haslet, such land to be divided by the serena 
James Smith and James: Haslet. | 

Deed of James Smith and James Haslet, executors, under 
above-named will dividing said real estate in Missouri, and 
conveying to Mary C. Buck, among other, the southeast 
quarter of section 36, township 64, range 6, dated May 10th, 
1839, and duly acknowledged and recorded in Clark county, 
Mo. 

Deed of Mary C. Buck to Theodore Iungherr, with cove- 
nants of warranty, Sept. 18th, 1850, duly acknowledged and 
recorded in Clarke county, Mo., conveying, among other 
lands, southeast quarter said section 36. 


Power of attorney, L. A. Iungherr, Sallie F. Johnstone, 
and H. Will Johnstone, her husband, to B. F. Hagerman, 
duly acknowledged and recorded, authorized him to sell said 
land, dated April 15th, 1870. 

Deed of Lucretia A. Iungherr, Sallie F. Johnstone, and © 
H. Will Johnstone, her husband, by B. F. Hagerman, attor- 
ney-in-fact, 35 acres off of said southeast quarter of section 
$6, to E. Pratt Buell and John Fallon, dated December 29th, 
1874, with covenants of warranty, duly acknowledged and 
recorded in Clark county, Mo. | . 

Deed of Lucretia Iungherr, Sallie F. Johnstone, and H. 
Will Johnstone, by B. F. Hagerman, aitorney-in-fact, for re- 
mainder of said southeast quarter, to John W. and Samuel 
McKee, with covenants of general warranty, duly acknowl- 
edged and recorded in Clark county, Mo. 

A certified copy of order of county court of Clark county, 
made February 7th, 1851, for the clerk to procure from land 
office at Palmyra the map of all taxable land. Another 
order of said court, dated December 17th, 1851, to procure 
field notes from said land office of all surveys in Clark 
county, and another order to the same effect, dated February 
5th, 1852, and an order dated November 4th, 1852, showing 
that field notes were procured, and issuing warrant for pay- 
ment of the same. 


DEPOSITION OF JOHN P. HAMPTON. (Record, 91) 


My age is forty-nine years. I was deputy county and cir- 
cuit clerk of Clark county from 1844 to 1850; county clerk 
from 1850 to 1856, and circuit clerk from 1856 to 1862. 
Map shown witness, who says it was made out by L. P. 
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Halleck, United States register of lands at Palmyra, in 1851, 
and was procured by me from him under order of the county. 
At the time it was made out it contained taxable lands. It 
is much defaced now. It was certified by Halleck officially 
! to be a correct list of taxable lands in Clark county. The 
part of the map southeast quarter of section 36, township 
64, range 6, is now badly defaced so you cannot see the names 

on it. I am positive it was certified as taxable land when 
- first received by me. 


DEPOSITION OF CHARLES HENSHAW. (Record, 92.) 


I live in Alexandria, Clark county,Mo. I came to Clark - 
county in 1836. I resided first at Barnesville. Moved to 
Gregory’s landing in 1843 and resided there until 1845 or 
1846 ; was absent some time, and then resided in Alexandria, 
where I have lived since 1851. Gregory’s landing joins the 
southeast quarter of section 36, township 64, range 6, and 
Alexandria is about six miles from it. Barnesville is about 
four miles from it. I have known said southeast quarter 
since 1838 or 1839. I knew Edward Jenner Smith in 1837 
and up to 1839. The southeast quarter was known as_ the 
Smith entry by all the people of the neighborhood, and has 
continued to,be so known. Smith’s heirs claimed and ex- 
ercised ownership over the land, and this fact was generally 
known in the neighborhood. The southwest quarter of sec- 
tion 36 was known as the Wooden entry. Wooden lived in 
the neighborhood of the land, but Smith lived four or: five 
miles-from the land. There never was any conflict between 
Wooden and Smith as to the ownership of the southwest 
quarter. | | Gee 
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. DEPOSITION OF J. B. WOODEN. (Record, 93.). 


.. Childers is only in possession of fifteen acres of the south- 
east quarter. I am grandson of Robert Wooden, who owned 
the southwest quarter of section 36; it was divided among 


the heirs of: Robert Wooden and is now — owned ad 


some of them. 


DEPOSITION OF JAMES CROOKS. (Record, 93.) | 


I have lived in Missouri since 1829; up to 1852 within 


fifteen miles of said southeast quarter of section 36; since. 


1852 I have resided adjoining it. I married a daughter of 
Robert Wooden. I knew Edward Jenner Smith and Robert 


Wooden ever since they came to the country, and until their 


death. The general understanding of the people in the 
neighborhood -was that southeast quarter was the Smith 
entry and southwest quarter was the Wooden entry.. There 
was never any conflict between Smith and Wooden over 
the ownership of southwest quarter of section 36. The 
Wooden heirs exercised ownership over the southwest quarter 
and the Smith heirs over the southeast quarter. 


DEPOSITION OF 0. F. ENSIGN. (Record, 94). =. 


Am at present surveyor of Clark county, Mo.; was sheriff 
and collector of said county from 1856 to 1860. In 1856 
the said southeast quarter was assessed to Mrs. M. C. Buck 
and the taxes paid to me in her name, and in the years 
1857, 1858, and 1859 it was assessed to Theodore Iungherr 
and the taxes paid to me in that name by B. F. —_— 
I think. | poe 


4 
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DEPOSITION OF JOHN LANGFORD. (Record, 95). 


Was sheriff and collector of Clark county from 1850 to 
1854. In 1851 the said southeast quarter was assessed to 
John Buck and the taxes paid by B. F. Hagerman, his 
agent. I saw the map referred to by Hampton in 1857; 
when I became county clerk. I have examined the map . 
often to see whether there were any vacant lands in the 
county, and know that southeast quarter of section 36 was 
not vacant. The map was regularly certified by Halleck. 


DEPOSITION OF THOS. E. PALMER. (Record, 95 and 96.) 


I am recorder of deeds of Clark county. The map 
referred to by, Langford and Hampton is in my possession, 
but is much defaced. The southeast quarter of section 36 
is now so obliterated that I can’t tell anything about the 
original entries. There is a piece torn out of the lower 
right-hand corner on first page, township 64 and 65, range 
5. Asassessor of Clark county from 1852 to 1863 I assessed 
the said southeast quarter in 1856 to Mrs. Mary C. Buck; after 
that, in 1860, 1861, and 1862, it was assessed to Theodore 
Iungherr, and my impression is that in the years 1857, 
1858, and 1859, to Theodore Iungherr. | 


DEPOSITION OF H. M. HILLER. (Record, 96, 97, and 98.) 


I have lived in Clark county 21 years; was circuit clerk 
and ex officio recorder of deeds for Clark county from April, 
1865, to December 31st, 1870. At the time I became recorder 
there was in the office a plat book which had been sent 
from the United States land office at Palmyra, which was 
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the only evidence in any of the offices of Clark county, 
Mo., of the origina! entries of lands, and my recollection is 
that it was regularly certified to by the register of lands. 
The map is a book made of muslin pages and the paper 
pasted on it. Formerly these pages were stitched together, 
but now they are separated, no two being together. The 
map .at -present is 80 defaced on southeast quarter of 
section 36, township 64, range 6, that the same is not legible. 
About the close of my term of office I assisted in making an 
abstract of the titles to real estate in Clark county, and in 
making the abstract I resoried to and used the map as the 
source of titleand to show entries. The plat book or map at 
that time showed that E. J. Smith had entered the south- 
east quarter of section 36,and Robert Wooden the south- 
west quarter of section 36. My reasons for this are that in 
making up my abstract I was very careful to have the entries 
all correct. I copied the original entries into my abstract 
book myself, and after I had done so I had them called off, 
section by section, so as to correct any. errors, if any were 
made, and that my book, as made up in 1870, shows the 
land to have been entered by E. J. Smith, and my only 
source of information was the plat book. If the southwest 
quarter had shown a double entry I would have known it, 
and the abstract would have shown it. If there had been a 
double entry it would have been a very unusual circum- 
stance, and I would certainly remember it. 

Witness shown Exhibit “A” with his deposition, béing 
the plat, and says on comparing it the entries on the plat so 
far as they are made up, are the same as shown by thesheets 
of the map wherever they are legible. 
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ALEXANDER W. Rusa (Record 99, 101) testified : 

In the year 1858 I was register of the land office at Pal- 
myra, Mo. [A book was here shown witness, and he testi- 
fied as follows:] This book is in my handwriting; I made it 
while register of said land office for Mr. Joseph R. Winchell. 
The certificate thereto was made by me at the time it bears 
daie. This book, at the time it was made, was a copy of wise 


entries then on the books in the register’s office. 


The certificate read in evidence as follows: 


- REGISTER’S OFFICE, PALMYRA, Sept. 14, 1858. ~ 
I hereby certify that the foregoing is correctly copied from 
the tract books and records of this office. 
: A. W. Rusa, 
Register. 
The book, page 180, read in evidence, showing west half 
and west half northeast quarter—400 acres—entered by 
Robert Wooden, November 8, 1834, and east half northeast 
and southeast quarter—240 acres—by Edward Jenner Smith, 
July 6, 1836—the Smith entry immediately under the 
Wooden entry. 


Witness continues : 
A plat marked Exhibit “ A,” with H. M. Hiller’s deposi- 
tion was here shown witness, and he said: “This plat is — 
in the handwriting of Wm. Wright, a former register of the 

land office at Palmyra, Mo:” 


2 t 
Col. BENJAMIN Davies (Record, 101) testified : 
I was acquainted with Wm. Wright in his lifetime, and 
succeeded him as register of lands ; think I know his hand- 


writing ; believe Exhibit “A” with Hiller’s testimony to be 
his handwriting. [Here plaintiff admitted said Eenibis “A’ 
to be in Wm. Wright's handwriting]. 


Defendants here introduced said Exhibit “A” with Hiller’s 


deposition. (Record, 100-101.) 


THOMAS E. HATCHER. (Record, 101) 


I last saw Wm. Wright in St Louis about 1851. He 


ceased to be register about 1841. He left here about 1844. 
He is dead. 


SAMUEL M’KEE. (Record, 103-104.) 


I reside at Keokuk, Iowa. Myself and John McKee pur- 


chased 125 acres of the said southeast quarter.of Mrs. Iung- 
herr and Mrs. Johnstone, through B. F. Hagerman, at $20 
per acre. Possession was given to us by Mr. Hagerman. 


Childers was in possession of only about fifteen acres of the 
ground when this suit was commenced. After this suit was 
brought against Childers, I informed Mr. Hagerman, agent 


for our grantors and warrantors, and he promised, on behalf 
of them, that they would defend it. I notified Childers that 
these parties represented by Mr. Hagerman would defend 
the suit for us and for him. He said that was all right. 
He was never authorized by us to consent tojudgment. The 
plaintiff was on the land, so Mr. Childers told me, several 
times; but the plaintiff always avoided seeing me or John 
W. McKee, and was also in Keokuk several times, but never 
came to see us. The time when plaintiff was upon the land 
was after Childer’s tenancy began. ‘ Childers told me that 
the plaintiff would go around among the wood-choppers, 
who were working for us, and notify them to quit chopping. 


JOHN W. M’KEE, (Record, 105-106.) ge 
[Same as Samuel McKee}, and further, that at the time 
suit was brought it was a notorious fact that we were in 
possession of said southeast quarter of section 36, and were 
exercising acts of ownership over it, and we were daily upon 
. the land, one or the other of us. We never heard of plain- 
tiff’s claim to the land until after we had taken possession 
and been to work some time on the land. 


~ Defendants offered copy of agricultural college scrip and 
endorsements thereon. 

Defendants offered in eiiinine letters A B and C D, certi- 
fied to from the Department of the Interior, relating to the 
exclusion of the plaintiff from practicing before that depart- 

ment, which were excluded by the court on plaintiff’s ob- 
jection, to which the defendants at the time excepted. 

Defendants read in evidence the instructions of the Gen- 
eral Land Office relating to lands withheld from market. 

' Defendants, also exhibited in evidence the plat of land 
under fence and in possession of Childers, in said southeast 
quarter of section 36, amounting to 14,83, acres. 


B. F. HaGerman (Record, 112, 113) testified : 


I lived at Alexandria, Clark county, Mo., from 1848 to 
1864. I was agent of Mrs. M. C. Buck for the said southeast 
quarter of section 36 in 1851, and paid taxes on same for 
her until she sold to Theodore Iungherr. After the sale to 
Mr. Iungherr I became his agent for said southeast quarter 
and paid taxes for him until his death. He left no will: 
He left the defendant, Mrs. L. A. Iungherr, his widow, and 
defendant, Sallie F. Johnstone, his daughter and only child. 


' 
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After his death I became the agent of Mrs. Iungherr and 
her daughter for said land until they sold it, and paid taxes 
for them-during the time they owned it. This land was 
about six miles from Alexandria. I exercised control over 
it during the time 1 was agent for it, for the above-named 
parties, by paying taxes upon it, by protecting it from tres- 
passers, and by selling some timber off of it. It was gener- . 
ally known in the neighborhood as the Smith entry, and 
afterwards as the Buck land, and then as the Iungherr land. 
The land was not in cultivation until after McKees bought 
it, when they put a portion of it in cultivation through the 
defendant Childers. This land was worth, in 1871, fifteen 
dollars per acre. I was acquainted with its value at that 
time. During the time I was agent for the land I saw the 
map or plat on file with the county clerk, referred to in the 
testimony of John P. Hampton. The words E. J. Smith 
were written on the southeast quarter of section 36, town- 
ship 64, range 6, on said map or plat. I examined it fre- 
quently and copied it off three or four times. Since I have 
known this land no one else has ever claimed it until Wid- 
dicombe set up a claim to it. After this suit was brought I 
wrote to Mrs. Buck for all the papers she had relating to it. 
She sent me the following papers, which I now produce, to 
wit: A plat of said southeast quarter and other lands, 
attached to H. M. Hiller’s deposition as Exhibit “A,” and 
two certificates of redemption of this and other lands from 


‘the State register (Missouri) for the years 1847, 1848, and 


1850, which are in words and figures as follows : : 

. [Here follows said certificates, but it is unnecessary to set 
them out further.] : 
./ » See Record, 113 and 114. 
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DECLARATIONS OF LAW. 


The circuit court on its own motion, pursuant to a prac- 
tice authorized by the laws of Missouri, declared the law to 
bé as set out in Record, page 131. 


STATEMENT. — 


This is a suit in ejectment to recover 160 acres of land, 
southeast quarter of section 36, township 64, range 6, Clark 
county, Mo. 

The answer sets up an equitable defense and asks affirm- 
ative equitable relief. | 

The court below gave judgment for the defendants and 
the plaintiff appeals. The issues tried were presented on 
the answer and the replication thereto. The answer states 
clearly the defense and the Court is asked to read it (Rec- 
ord, pages 23 to 31.) The decree (Record, pages 38 to 41) 
specifically finds the facts and is unquestionably supported 
by the testimony, and the attention of the-Court is specially 
directed to it. 


The main facts briefly stated are: 
In 1834 the United States land office was located at Pal- 
myra, Mo., and William Wright ‘as register thereof. Cash 


sales of land in Clark county, Mo., were being made. On 


November 8, 1834, Robert Wooden went personally to the 
land office and purchased the west half and the west half of 
the northeast quarter of said section 36. The applications 
were written out personally by the register and signed by 
Wooden, who paid the money for the land. The register 
then entered the current numbers of Wooden’s entry on the 


plat book and stated the sales upon the tract book: After 
] Wooden's entries Edward Jenner Smith, under whom the 
: : defendants claim, went to Palmyra, personally, on July 6, 
1836, and bought the southeast quarter and east half of the : 
northwest quarter of said section 36, being. all the land re : 
maining in that section. At this time William Wright was — ) 
still register. He and Edward Jenner Smith looked at the 
plat and tract book of section 36, which were as follows: 


PLAT BOOK. 
: : N. 
3 | 
f+] 
. 7,417 —~] 
ES t 
4 W. Sec. 36. E. 
7,417 
: 8. 
TRACT BOOK. 
F reusatity, | 
§ ries 4 To whom sold. Residence. When sold. 
3 sie £ 
£\e\3| < 
96'64; 6 
Ww. cada 5 scovee] RODErt Wooden.) Lewis county, Mo.|/November 8, 1834. 
W.N.E.% 90)......, © “ ee “ “ all 
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. These showed that there was for sale the southeast quarter 
and east half of the northeast quarter of section 36, and that 
the rest had been previously sold to Wooden. The numbers 
7,417 and 7,418 on the plat book are the numbers of 
Wooden’s entries. 

William Wright, having sold to Edward Jenner Smith 
the southeast quarter and the east half of the northeast 
quarter of said section, made entries in his own handwriting 
to that effect on the plat book and tract book, the books of 
criginal entry, and thereupon the books showed as follows : 


PLAT BOOK. 
N. 


7,417 


Sec. 36.— 


7,417 14,513 - 


S. 


TRACT BOOK. 


To whom sold. Residence. When sold. 


{| Township. 


5 
z 


Robert Wooden. LewisCounty,Mo} November 8, 1834. 


on 


West half............ 
West ¢ NE. \... 


EB. N. Bess... 


et 


E.JennerSmith., “ «  “T July 6, 1836. 
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The numbers 14,518 on the southeast quarter and the east 
half of the northeast quarter are the current numbers of 
Smith’s entry. Wright, the register, wrote out the applica- 
tion of Edward J. Smith, and in doing so by mistake wrote 
“S. W.” instead of “S. E.” Neither party discovered this 
mistake. Smith took possession of the southeast quarter, 
assumed ownership over it, while Wooden had possession 
of the southwest quarter. Wooden and Smith lived in thé 
same neighborhood, and there was never any conflict be- 
tween them or those claiming under them. The southeast 
quarter was conveyed by deeds and will, until defendants 
became the owners of it, and State:and county taxes have 
been levied upon and paid by the owners for the last oy 


-or forty years. 


A certified copy of plat and tract books obtained in 1851 
from the Jand office at Palmyra, and kept among the records 
of Clark county, as evidence of source of title, showed that 
Smith had entered. the southeast quarter and Wooden the 
south west quarter. 


A certified copy of the tract book made out by A. W. 
Rush, register, for Joseph R. Winchell, in 1858, shows the 
same; and a plat introduced in evidence, in Wright's own 
handwriting, and made out by him in his lifetime, and 
while he was register, and probably the very day he sold to 
Smith, conclusively proves the same thing. This plat made 
out by Wright is as follows: 


_ The plat and tract book have been fraudulently changed 
until now they are as set out on pages 49 and 50 and 147 of 
the Record. | 


The changes of these books from what they were as left | 


by William Wright, register, are : 

1st. The tract book has been changed by erasing “E” in 
southeast and substituting “ W,” making it appear that Ed- 
ward Jenner Smith entered the southwest quarter, which 
had_ been previously entered by Wooden, instead of the 
southeast quarter, and below the entry of Wooden has been 
written the entry of Widdicombe of the southeast quarter ; 
all of which will appear by foregoing copies of tract book, 
as it was and as it is. : 

2d..The plat has been changed by erasing the figures 
14,513, the current number of Smith’s entry on southeast 


quarter and putting them on southwest quarter under the 


figures 7,417, the current number of Wooden's entry ; and 
by writing A. C. Scrip and No. 1,520, the current number 
of Widdicombe’s entry, on the southeast quarter. 
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These changes are conclusively proved by the ttimony : 
and found by the court in its decree. 
On the tract book as it now stands all the writing relating 


to Wooden’s and Smith’s entries are in the same handvwrit- 
ing, except the substituted “W” which has been written 
after S, where it formerly was S. E. 


On the plat as it now stands the numbers 7,417, 7,418, and 


.14,513 on the east half of the northeast quarter are in the 


same handwriting, and the number 14,513 on the southweat 
quarter and the A. C. Scrip and No. 1,520 on the southeast 
quarter are in another and different handwriting. 

In this connection we ask the Court to read the testimony 
of Gott, receiver, at the time of Widdicombe’s 8 entry. 

It further appears that the writing on the plat A. C. Scrip 
No. 1,520 is not in. the handwriting of the register at the 


time same should have been made. 


See Gott’s testimony. The changes in the plat and tract 


book were perfectly apparent to the naked eye, and the 


plaintiff, who. is perfectly familiar with the records, knew 


‘how the records originally stood and that there was no 


authority to change them, and such authority, if any, had 
not been exercised, if, indeed, as the testimony seems to in- 
dicate, he was not actually guilty by personal complicity in 
the fraudulent alterations. 

In the language of the decree of the State circuit court: 
“With these facts before his eyes, it would suggest itself to 
him that one of two state of facts must exist: either, first, 
that the register had sold the southwest quarter twice—once 
to Wooden and again to Smith, and had by mistake entered 
on his tract book and plat the sale to Smith of the southeast 
quarter instead of the southwest quarter—or, he had in fact 
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sold the southeast quarter to Smith and entered the mem- 
orandum of sale on his tract book and plat correctly, but 

@made the mistake in the application, and that the original 
- entry had been erased and altered contrary to the facts. 
These facts in connection with the other circumstances 
proved, were sufficient to have put him, as a conscientious 
‘and prudent man, on inquiry, and if he had gone to the 
locality of the land, he would have learned that at all times; 
since the entry in 1836, Smith and those under him, had 
claimed to own the southeast quarter, and had never set up 
any claim to the southwest quarter which was claimed by 
Wooden.” | 

So there can be no doubt that the only title the plaintiff 
had to the land, was a bare legal title, and the equitable title 
was in defendants and those claiming under them. 

The opinion of the supreme court of Missouri, affirming 
the decree of the trial court is set out in full in the record, 
pp. 138 to 150 inclusive. We ask the court to read it. We 
present it as our argument. It is clear and convincing, and 
stands to day and we believe will long stand as a leading 
case, showing the power of a court of equity to protect the 
possessions of the citizens against fraud, intrigue and chi- 
canery. | : 


ps os 
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I. 


THERE IS NO FEDERAL QUESTION PRESENTED BY THIS 
RECORD, BUT ONLY ONE OF GENERAL EQUITABLE JURISPRU- 
DENCE, AND THEREFORE THE APPEAL SHOULD BE DISMISSED. 


The State court gave effect to the plaintiff’s patent by 
holding that he thereby acquired the legal title to the quar- 
ter section of land in controversy, but that he acquired such 
title under such circumstances that he held it in trust for 
the defendants and those claiming under them. The only 
questions decided and on which the case turned in the court 
below were that Edward Jenner Smith, under whom the 
defendants claim title, purchased the southeast quarter sec- 
tion 36. at the land office at Palmyra, Mo., and paid for 
same; that the register of the land office, by mistake in 
writing the formal application for Smith, inserted therein 
S. W. instead of 8. £.; that Smith intended to buy and the 
register of the land office intended to sell the S. E., which 
only could be sold, the 8. W. having already been sold, and 
that when the plaintiff acquired the legal title to the land 
he actually and positively knew that Smith had previously 
purchased and paid for the same, or he knew of. such facts 
as would have put an honest and prudent man on inquiry 
which would have led to knowledge of Smith’s equitable 
title. i 3 
~ There is no rule of equity more firmly settled than that 
he who acquires the legal title to land from one person, 
knowing that the equitable title belongs to: another, ac- 
quires the legal title in trust for the owner of the equitable 
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title, and equity will decree the legal title to the beneficial 
owner. | 

We are sure this Court will, if it considered this case on 
‘its merits, assert this doctrine in all its vigor. : 

In our view, the question is one of general equity juris- 
prudence and nota Federal question within the meaning of: ; 
the act of Congress allowing a review on appeal here of a 4 i 
decision of the highest court of a State. % 

The courts below, and we use the plural because this case 3 
was tried de novo in the supreme court, on a full hearing 4 
found that the register intended to sell and Smith intended ; 
to buy the S. E. quarter; and that by mutual mistake of ' } 
the parties—that is, by mistake of the register in writing ie 


out the formal application as for S. W. and by mistake of Ne. 
Smith in not discovering the clerical error made by the reg- a 
ister—the formal application was not corrected; that the Tae 
register actually sold and Smith actually bought and paid ae: 
for the S. E., and that when plaintiff acquired his patent - 3 rE 

t 


he knew, or ought to have known, that Smith and those : 
claiming under him were in equity the owners of the land. qe 


We submit that these findings cannot be reviewed here. 
Chicago & Detroit R. R. vs. Wiggins Ferry Co., 119 


U. S., 624. | 
Williams vs. Weaver, 100 U. S. 547. 


IT. 


IF, HOWEVER, THIS COURT SHOULD REVIEW THIS CASE HERE 
ON ITS MERITS, WE ARE CONFIDENT ONLY ONE RESULT CAN BE 
REACHED AND THAT AN AFFIRMANCE OF THE DECREE BELOW. 


On the merits we are content to rest this case, when the 


or 
Ey ap Oye do ils 
k. 
‘ 
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‘ Court shall have read our answer as contained in the record, 
our evidence hereinbefore summarized, and the decree of the 


' State circuit conrt wherein the facts are specifically found, 


nd the able opinion of the supreme court of the State as 
found in the printed record. 
The plaintiff relies on the legal title and the defendants 


ona prior equitable title. 


Although the legal title is in the plaintiff, yet he holds 
same in trust for the equitable owners. 
“A man who acquires, even for a valuable consideration, 
a legal title with the knowledge that it is affected by an 
equity, takes it subject to that equity.” Story’s Equity, sec- 
tion 395. 
Bispham’s Principles of Equity, section 262. 


There is nothing conclusive in the patent as to the equit- 
able rights to the land. 


“After the title has passed from the Government to in- | 
dividuals and the question has become one of private rights, 
the jurisdiction of equity may be invoked to ascertain if the 
patentee does not hold in’ trust for other parties.” Johnson 
vs. Towsley, 13 Wallace, 72. 


See also to same effect— 


Minnesota vs. Batchelder, 1 Wallace, 109. 
Silver vs. Ladd, 7 Wallace, 219. 

Stark vs. Starr, 6 Wallace, 402. 

Carman ve. Johnson, 29 Missouri, 84. 
Same case, 20 Missouri, 108. 


6 


_ 


This doctrine is recognized fully in the very cases cited in 
the plaintiff's brief. 

The plaintiff, when he acquired the legal title, either knew 
absolutely of the equitable title, or he knew such facts as to 
put him on inquiry. 

“ Actual notice consists in direct information of a fact 
brought directly home to a party, or a knowledge of such 
circumstances which would lead him to a knowledge of such 
facts.” : Be | | 
Bispham’s Principles of Equity, section 268. 
Story’s Equity, 395, e¢ seq. 


JAMES HAGERMAN, 
Attorney for Appellees. 
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THE UNION INS. CO. OF THE CITY OF PHILA. VS. PATRICK SMITH. 1 


1 The United States of America to Patrick Smith, Greeting: 
You are hereby cited and admonished to be and appear ata 
Supreme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the circuit court of the United States for the 


_ northern district of Ohio and eastern division, wherein the Union 


Insurance Company of the City of Philadelphia is plaintiff in error 
and you are defendant in error, to show cause, if any there be, why 
the judgment rendered against the said plaintiff in error, as in the 
said writ of error mentioned,should not be corrected and why speedy 
justice should not be done to the parties in that behalf. 

Witness the Honorable Martin Welker, district judge of the United 
States, N. D. O., and one of the ju:iges of said circuit court, this 13th 
day of April, in the year of our Lord one thousand eight hundred 


and eighty-six. 
M. WELKER, 
Dist. Judge U.S. 


2 On this fifteenth day of April, in the year of our Lord one 

thousand eight hundred and eighty-six, personally appeared 
George Wyman, deputy U.S. marshal for the northern district of 
Ohio, before me, the subscriber, a commissioner of the circuit court 
for the northern district of Ohio, and makes oath that he delivered 
a true copy of the within citation to Patrick Smith, at the city of 
Cleveland, on said 15th day of April, 1886. 

GEO. WYMAN. 


Sworn to and subscribed the fifteenth day of April, A. D. 1886. 
O. C. BEATTY, 
U. S. Commissioner, N. D. O. 


___ REE OEE MOIS ee 2 00 
a ER near tee 50 
Travel, 2 miles ......---- 12 

$2 62 
3 UNITED STATES OF AMERICA, 38: 


The President of the United States to the honorable the judges of 
the circuit court of the United States for the northern district of 
Ohio, Greeting: | 


Because in the record and proceedings as also in the rendition of 
a judgment of a plea which 1s in the said circuit court before you, 
between Patrick Smith, as plaintiff, and The Union Insurance Com- 
pany of the City of Philadelphia, defendant, a manifest error hath 
happened, to the great damage of the said The Union Insurance 
Company of the City of Philadelphia, as by its complaint appears, 
we, being willing that error, if any hath been, should be ‘duly 
corrected -and full and speedy justice done to the parties afore- 
said in this behalf, do command you, if judgment be therein 
given, that then, under your seal, distinctly and openly, you send 
the record and proceedings aforesaid, with all things concerning 

1—*87 
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the same, to the Supreme Court of the United States, together 
with this writ, so that you have the same at Washington on the 
second Monday of October next, in the said Supremte Court to be 
then and there held, that, the record and proceedings aforesaid being 
inspected, the said Supreme Court may cause further to be done 
therein to correct that error what of right and according to the laws 
and customs of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the 13th day of April, in the year of our Lord 
one thousand eight hundred and eighty-six. 

[Seal of the Circuit Court, North’n Dist. of Ohio.] 
AUGUSTUS J. RICKS, 
Clerk of the Circuit Court of the United States, 
Northern Dist. of Ohio, East. Div. 
Allowed by— 


[Endorsed:] 4836. Patrick Smith vs. The Union Insurance Com- 
pany of the City of Philadelphia. Writ of error. 


' 3h Return on Writ of Error. 


Unitep StTatTEs oF AMERICA, 
Eastern Division and Northern District of Ohio: 


I, Augustus J. Ricks, clerk of the circuit court of the United 
States within and for said district, do hereby certify that in obe- 
dience to the command of the within writ of error the court has 
duly searched the record and proceedings of said court in the cause 
aforesaid, and now herewith transmit to the Supreme Court of the 
United States a full and complete transcript thereof. 

In witness whereof I have hereunto set my hand and affixed the 
seal of said circuit court, at office, in the city of Cleveland, this 9th 
day of October, A. D. 1886. 

[Seal of the Circuit Court, North’n Dist. of Ohio. ] 
AUGUSTUS J. RICKS, Clerk. 


And afterwards, to wit, on the 23 day of December, A. D. 1884, 
there was filed in the clerk’s office of said court the following tran- 
script of record from the court of common pleas of Cuyahoga county, 
Ohio, being in the words and figures following, viz : 


7 THE STATE OF OHIO, ss: 
Cuyahoga County, 
In Court of Com. Pleas, Ap. Doc. 47. 


Patrick SitH, Plaintiff, 


vs. 
THe Union INSURANCE COMPANY OF THE City OF PHILA- j 25063. 


DELPHIA, Defendant. 


Money only, with attachment. 


Be it remembered that heretofore, to wit, at a term of the court of 
common pleas, begun and held at the court-house in the city of 
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Cleveland, within and for the county of Cuyahoga and State of 
Ohio, on the 15th day of Septemper, in the year of our Lord one 
thousand eight hundred and eighty-four, by and before their honors 
James M. Jones, John W. Heisley, Gersham M. Barber, Edwin T. 
Hamilton, Henry M. Kinney, and Edwin J. Blandin, judges of the 
court of common pleas of the fourth judicial district of the State of 
Ohio. : 

And thereupon, on the 5th day of November, A. D. 1884, there 
was duly filed in said court a certain petition in this cause, which is 
in the words and figures following, to wit: 


Petition. 
In the Court of Common Pleas, Cuyahoga County, Ohio. 


PatricK Smi1tH, Plaintiff, 
v8. 


THE Union INSURANCE COMPANY OF THE CiTy OF PHILADELPHIA, 
Defendant. 


Petition for money only. 


The said plaintiff, Patrick Smith, complaining of the said defend- 
ant, says that said defendant is a corporation organized under the - 
laws of Pennsylvania and engaged in the business of marine insur- 
ance in the State of Ohio and elsewhere. 

Plaintiff further says that he now is, and was on the 6th day of 
May, A. D. 1884, the owner of the tug N. P. Sprague, said tug being 

then engaged in plying on Lake- Superior, Michigan, Huron, 
5 St. Clair, Erie, and Ontario and the river St. Lawrence to 

Quebec, and upon said date the said defendant, by its written 
policy, then and there entered into and, in consideration of the 
premises therein expressed to be paid by this plaintiff, did insure 
said tug N. P. Sprague te the amount of seven thousand dollars, 
fron noon of the 6th day of May, 1884, to noon of the 10th day of 
December, 1884, against the ener: of the lakes, rivers, canals, fire, & 
jettisons that should come to the damage of said vessel during the 
continuance of said policy, which said policy so issued by said de- 
fendant is hereunto attached, marked “ Exhibit A” and made a part 
of this petition. 

Plaintiff further says that during the continuance of said policy, 
to wit, on the 18th day of July, 1884, the said vessel N. P. Sprague 
in its regular course of business left Port L’Anse, bound thence for 
the port of Cleveland, and that the said vessel was then stout, 
staunch, & strong and in all respects seaworthy for the voyage she 
was about to undertake; that while on said voyage and before the 
completion thereof, to wit, on the 23rd of July, 1884, and without 
fault or negligence on the part of this plaintiff or those in char 
and management of said tug, but solely by reason of the peri 
of navigation so insured against by the defendant as aforesaid, the 
said vessel sprung a leak, and although the plaintiff and his agents 
and the officers in charge of said vessel used all reasonable endeavors 
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to prevent said vessel filling with water they were unable so to do, 
and within a short time after the discovery of said leak the vessel 
filled with water and sank, and then & there became a total loss; 
that promptly thereafter, to wit, on or about the 24th day of July, 

1884, this plaintiff caused proof of said loss to be made to the 
6 defendants, in all respects as required by the provisions of 
. said policy, and on or about said date, in compliance with 
the terms of said policy in case of abandonment and a claim for 
a total loss, plaintiff caused to be made to the defendant an assign- 
ment and bill of sale and transfer of all and every interest which he 
had in said tug, and made a claim upon the defendant for the 
amount of seven thousand dollars, as provided by said policy in case 
of a total loss, which said abandonment and transfer of said vessel 
was then and there accepted by said defendant. 

Plaintiff further says that he has fully complied with all the terms 
and the conditions of said insurance policy by him to be performed, 
and has made due demand upon the defendant to pay him the sum 
of seven thousand dollars, as provided in said policy, but that the 
defendant has hitherto refused and still refuses to pay the same or 
any part thereof, whereby a cause of action has accrued to this 
plaintiff to have and demand of said defendant the sum of seven 
thousand dollars, with interest from the 24th day of July, 1884. 
Wherefore the plaintiff prays judgment against the said defendant 
for the sum of seven thousand dollars, with interest from the 24th 


day of July, 1884. 
BURKE, INGERSOLL & SANDERS, 
: Pr PUG. 
THE STATE OF OHIO, 1... 
Cuyahoga County, f se 


James Cunnea, being duly sworn, says that he is the duly author- 
ized agent of the above-named plaintiff in the above-entitled action, 
and that the facts stated in his foregoing petition are within the 


personal knowledge of this affiant and are true, as he verily believes. 
JAMES CUNNEA. 


Subscribed by said Patrick Smith in my presence and by him 
sworn to before me this 5th day of November, A. D. 1884. 
[SEAL. ] JOHN BIGGS, 
3 Notary Public. 
7 Tax: Notary fee, 40 cents. 


_ Precipe. 
PATRICK SMITH 


vs. 
THE Union INsuRANCE COMPANY OF THE City OF PHILADELPHIA. 


Please issue summons for the above-named defendant; am’t 
claimed, $7,000, & int. from July 24th, 1884; also writ of attach- 
ment and garnishee process to Scott & Berriman, an Ohio partner- 


ship. 


BURKE, INGERSOLL & SANDERS. 
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Said policy referred to in the foregoing petition as “Exhibit A ” 
and made a part thereof is in the words and figures following, 
to wit: 

Ex. “A.” 
No. 157. 3 Lake Hull $7,000.00. 
Sum insured, $7,000. 


The Union Insurance Company of Philadelphia, by this policy of 
insurance on account of P. Smith, loss, if any, payable to assured, 
does make insurance and cause seven thousand dol ars to be insured 
upon the body, tackle, apparel, and other furniture of the tug called 
the N. P. Sprague from noon of the 6th day of May, 1884 (the said 
vessel being warranted by the assured to be then in safety), to noon 
of the 10th day of November, 1884, unless sooner terminated or 
made void by conditions hereinafter expressed; warranted by the 
assured to be employed exclusively in the freighting and passenger 
business and to navigate only the waters, bays, harbors, rivers, 
canals, and other tributaries of Lakes Superior, Michigan, Huron, 
St. Clair, Erie, and Ontario and river St. Lawrence to Quebec, 
usually navigated by vessels of her class, during the portion of the 
life of this policy between noon of April Ist and noon of November 
30th, and between noon of November 30th and noon of April Ist 
ensuring said vessel shall be laid up and safely moored satisfactorily 
to this company. 


8 Vessel valued at $9,334. 


And said vessel, tackle, apparel, and other furniture are valued 
at ninety-three hundred thirty-four dollars without any further 
account to be given by the assured to the assurers for the same. 
Touching the adventures and perils which the said insurance com- 
pany is content to bear and take upon itself by this policy, they are 
of the Jakes, rivers, canals, fires, jettisons that shall come to the 
damage of the said vessel or any part thereof, excepting all perils, 
losses, misfortunes, or expenses consequent upon and arising from 
or caused by the following or other legally excluded causes, viz: 
Damage that may be done by the vessel hereby insured to any other 
vessel or property ; incompetency of the master or insufliciency of 
the crew or want of ordinary care and skill in navigating said ves- 
sel and in loadiny, stowing, and securing the cargo of said vessel ; 
rottenness, inherent defects, overloading, and all other unseaworthi- 
ness; theft, barratry, or robbery; charges, damage, or loss in con- 

uence of a seizure or detention for or on account of any illicit or 
prohibited trade, or any trade in articles contraband of wat; any 
claim for wages or provisions furnished to officers or crew -while 
the property insured may be detained by any disaster or during 
subsequent repairs, excepting always services rendered in_protect- 
ing, recovering, and securing the vessel or property covered by this. 
policy ; anchors being cast without being properly or sufficiently 
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—F gangwarp and openings through the deck ein im prop- 
erly or insecurely secured or protected. 


[On the margin:] Full lake and harbor tarring and wrecking 
privileges granted. Permitted to navigate during life of policy. 


Rate, 6.85 per cent.; prin., $479.50. 


The assurer hereby acknowledges the receipt of a note, due No- 
vember Ist, 1884, for the amount of the consideration of this insur- 
ance, which, at the rate of $6.85 per cent. on $7,000, is $479.50. 

9 In case of loss or misfortune it shall be lawful and necessary 
to and for the assured, his agents, factors, servants, and as- 

signs, to give the assurer prompt notice of the disaster and submit 
the plan ‘adopted for recovering and saving the property, and to 
make all reasonable exertions in and about the defence, safeguard, 


and recovery of the said vessel or any part thereof, without preju-. 


dice to this Insurance, and after recovery and the holding of a sur- 
vey by persons chosen by the insurer and insured or its agent, made 
under oath, setting forth the particulars of actual damage received 
by the vessel in the disaster, and discriminating between those and 
former defects and wear and tear, the insured are to cause the same 
to be forthwith repaired in accordance with the surveyors’ specifi- 
cations; and in case of neglect or refusal on the part of the insured, 
his agents or assigns, to adopt prompt and efficient measures for the 
safeguard and recovery thereof or to repair the same when recov- 
ered, then the said insurer may and ‘is hereby authorized to inter- 
pose and recover the said vessel, or after discovery to cause the same 
to be repaired, or both, for account of the insured, to the expendi- 
tures and amount whereof the said insurance company will contrib- 
ute according to the proportion the sum insured bears to the valua- 
tion aforesaid, and the ‘surplus (if any) paid or incurred by said in- 
surer (with the premium note, if unpaid) shall be a lien upon and 
shall be recovered against the said vessel, tackel, apparel, and other 
furniture or any part thereof, or against the insured, at the option 
of the insurer; but in case this insurance shall be against total loss 
only, and no claim for same be sustained, then the whole of such 
expenditures and amount paid or incurred by said insurer 
10 shall be a lien and recoverable as aforesaid, and in all cases 
of loss or damage one-third new for old shall be deducted 
from the amount of actual cost of repairs or estimate for the same 
(except on anchors), and no partial loss or particular average shall 
in any case be paid by the insurer unless its amount of the whole 
of such damage or loss (after deducting one- 
Particular average, third new for old) equals or exceeds 9 per 
9 per cent. cent. of the valuation aforesaid. Each pas- 
sage from port to port: shall shall be subject 

to its own separate average. 

Boiler clause.—Unless caused by stranding, collision, or the vessel 
being on fire, the insured warrants this policy to be free from any 
claim for loss or damage to boilers,steam-pipes, or machinery caused 
by the bursting, explosion, collapsing, or breaking of the same, and 
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to be free from any and every general average and salvage expense 
in consequence thereof, excepting always the expenses of getting the 
vessel from an exposed position to the nearest place of safety, when 
further expenses of above nature are not to bea claim un the insurer. 
It is agreed that the acts of the insured or insurer or its agent, in 
recovering, saving, and preserving the property insured, in case of 


‘disaster, shall not be considered a waiver or an acceptance of an 


abandonment, nor as affirming or denying any liability under this 
policy ; but such acts shall be considered as done for the benefit of 
all concerned, and without prejudice to the rights of either party. 
Further, the insured shall not have a right to abandon the vessel, 
in any case, unless the amount which the insurer would be liable to 
pay under an adjustment as of a partial loss shall exceed half the 
amount insured, nor shall detention by the season or by any other 
cause be alleged or allowed as cause for abondonment. 
11 Moreover, no abandonment in any case whatever, and even 
when the right toabandon may exist, shall be held or allowed 
as effectual or valid unless it shall be in writing, signed by the in- 
sured, and delivered to. the said company or to its authorized agent ; 
nor unless it shall be efficient, if accepted, to convey to and to invest 
in the said insurance company an unincumbered and perfect title to 
the subject abandoned, and the valuation of said vessel, expressed in 
this policy, shall be considered the value in adjusting losses covered 
by this policy. Losses shall be payable in sixty days after proofs of 
such loss or damage, and of the amount thereof and proof of the 
interest of the assured shall be made and presented at the office of 
said company (the amount of the premium or note for premium on 
this policy, if unpaid, and all other indebtedness due this company 
being first deducted). It is also agreed and understood that in case 
of loss or damage under this policy the assured, in claiming and ac- 
cepting payment therefor, hereby and by that act assigns and trans- 
fers all his or their right toclaim for such loss or damage as against 
any person or persons to the cumpany ; to insure to his benefit, how- 
ever, to the extent only of the amount of the loss or damage and 
attendant expenses of recovery paid or incurred by this company ; 
any act of the assured waiving or transferring, or tending to defeat 
or decrease any such claim against any person or persons shall be 
a cancellation of the liability of this company for or on account of 
the loss or damage claimed, and the expenses of recovery or other- 
wise (if any) paid or incurred by the said company shall be a lien 
upon and shall be recoverable against the said vessel, tackle, 
12 apparel, and other furniture or any part thereof, or against — 
the insured at the option of insurer. 


Limit of insurance, $7,000. 


It is also agreed that this policy shall become void if any other 
insurance is or shall be made upon the vessel interest hereby in- 
sured which, together with this insurance, shall exceed the sum of 
seven thousand dollars. It is also agreed that all claims under this 
policy shall be void unless prosecuted within one year from the date 
of the loss, and in case the notes or obligations given for the pre- 
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mium herefor or any part thereof be not paid at maturity the full 4 
amount of premium shall be considered as earned and this policy = 
becomes void while said: past-due notes or obligations or any part 

thereof remain overdue and unpaid. It is also agreed that in all | 


cases when carrying grain cargoes in bulk the vessel hereby insured | 
shall have the same secured by good and sufficient shifting-boards 

properly and securely put in place so as to effectually prevent the e | 
shifting of the cargo, and that no sail vessel shall load or unload off ee 
the shores or piers located on the shores of any of the lakes without 


special permission endorsed on this policy. The interest of the as- 
sured in this policy or any part thereof, or in the property hereby 
insured or any part thereof, is not assignable unless by consent of | 
this company manifested in writing, and in case of transfer or ter- 
mination of any such interest of the assured or any change of the 
nature of the insurable interest of the assured in the property afore- 
said, either by sale or otherwise, without such consent, this policy 
shall from thenceforth be void and of no effect, and no assignment 

or transfer shall in any case relieve the insured or property 
13 hereby insured from any or all of the conditions therein ex- 

pressed, and a violation of or non-compliance with any of 
such conditions, either by the assignee or by the assignor, before or 
after the assignment or transfer, shall vitiate this policy. 

N. B.—This policy is subject to the usuages and regulations of the 
ports of New York and Buffalo on all matters of adjustment and set- 8 
tlement of losses not herein otherwise clearly specified and provided q 
for, to be stated by a competent adjuster of marine losses designated : 
by the insurer. This policy shall not be binding until counter- 
signed by Crosby & Gunning, agent- of this company at Buffalo. 

In witness whereof the president of the Union Insurance Co. of 4 
the City of Philadelphia ‘has hereunto subscribed his name and 
caused the same to be attested by its secretary this 6th day of May, 


A. D. 1884. 
C. HIESKELL, President. 
JNO. B. CRAVEN, Secretary. 


Countersigned by— , 
CROSBY ano GUNNING, | 
Gen'l Agents. Y 


(Edition B.) 


Said policy is endorsed as follows, to wit: : 

The Union Insurance Company of Philadelphia to P. Smith. 
Vessel, tug N. P. Sprague. Valuation, $9,334. Limit of insurance, | 

7,000. Amount insured, $7,000, at 6.85 per cent., $479.50. Com- 

menced May 6th, 1884. Expires Dec. 10, 1884. Scott & Berriman, | 
agents at Cleveland, O. : 

Said petition is endorsed as follows, to wit: 

In Cuyahoga com. pleas. Patrick Smith, pl’ff, vs. The Union In- ! 
surance Company of the City of Philadelphia, defendant. Petition | 
for money only. Burke, Ingersoll & Sanders, att’ys for pl’ff. 
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And thereupon, on the 5th day of November, A. D. 1884, there 
was duly filed in said court a certain affidavit in this cause, which 
is in the words and figures following, to wit: 


Affidavit. 


THE STATE OF ad 


~ Cuyahoga County, 
14 In the Court of Common Pleas. 


PATRICK Situ, Plaintiff, 
v8. 
THE Union INSURANCE COMPANY OF THE CITY OF PHILADELPHIA, 
Defendant. 


James Cunnea, being duly sworn, says he is the duly authorized 
agent of above-named plaintiff, Patrick Smith; that he has this day 
commenced in the above-named court an action against the above- 
named defendant, The Union Insurance Company of the City of 
Philadelphia, to recover the sum of seven thousand dollars, with in- 
terest from the 24th day of July, 1884, now due and payable to said 
Patrick Smith from the said defendant on account of an insurance 
policy issued said Patrick Smith by said defendant on the 6th day 
of May, 1884, by which the said defendant did insure the tug N. P. 
Sprague in the sum of seven thousand dollars, from the 6th day of 
May, 1884, to the 10th day of December, 1884, against the perils of 
navigation upon the Lakes Superior, Michigan, Huron, St. Clair, 
Erie, & Ontario, and the rivers & canals and tributaries to said 
lakes ; and that said tug was on or about the 23rd day of July, 1884, 
while upon a voyage on Lake Erie and during the continuance of 
said policy, by reason of the perils of navigation so insured against 
in said policy, lost and abandoned, to the damage of said plaintiff, 
Patrick Smith, in the sum of seven thousand dollars, as stipulated 
in said policy ; that he, said Patrick Smith, has fully performed all 
the terms and agreements of said policy upon his part to be per- 
formed, and has made due proof of loss and a demand upon the said 
defendant for the amount of said policy, which demand has been 
refused. 

Affiant further says that the said claim is just, and that 
15 there is now justly due to said Patrick Smith upon said cause 
of action from the said defendant the sum of seven thousand 


- dollars, with interest from the 24th day of July, 1884, and that he 


justly ought to recover that amount therefor from said defendant. 

Affiant further says that the said above-named defendant, The 
Union Insurance Company, is a foreign corporation, organized under 
the laws of the State of Pennsylvania, and a non-resident of the State 
of Ohio. 

Affiant further says that he has good reason to believe and does 
verily believe, and therefore states the fact to be, that the firm of Scott 
& Berriman, a partnership organized under the laws of the State of 
Ohio and doing business therein, and resident of Cleveland, Ohio, 
has property and money belonging to said Union Insurance Com- 
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pany in its possession and under its control, and that said firm of Scott 
& Berriman is indebted to said Union Insurance Company in an 
amount unknown to this affiant. 


And further he saith not. 
JAMES CUNNEA. 


Subscribed by said Patrick Smith in my presence and by him 
sworn to before me this 5th day of November, A. D. 1884. - 
JOHN BIGGS, — [SEAL] 
Notary Public. 
Tax, notary fee, 40 cents. : 


Said affidavit is endorsed as follows, to wit: In Cuyahoga com- 
mon pleas. Patrick Smith, pl’ff, vs. The Union Insurance Company 
of the City of Philadelphia, def’t. Affidavit. 


And thereupon, on the 5th day of November, A. D. 1884, there 
was duly issued from said court a certain summons in this cause, 
which is in the words and figures following, to wit: 


Summons. 


THE STATE OF OHIO, 
Cuyahoga County, f ~° 


To the sheriff of Cuyahoga county : 


You are commanded to notify The Union Insurance Com- 

pany of the City of Philadelphia that it has been sued by 

16 Patrick Smith in the court of common pleas, of Cuyahoga 

county, and that unless it answer by the 6th day of Decem- 

ber, A. D. 1884, the petition of the said plaintiff against it filed in 

the clerk’s office of said court such petition will be taken as true, 

and judgment rendered accordingly. You will make due return of 
this summons on the 17th day of November, A. D. 1884. 

Witness Henry W. Kitchen, clerk of said court, and the seal 

thereof, at the city of Cleveland, this 5th day of November, A. D. 


1884. | 
: HENRY W. KITCHEN, Clerk, 
[SEAL. ] By F. SEIGER, Deputy Clerk. 


Said summons is endorsed as follows, to wit: Cuyahoga common 
pleas. Patrick Smith vs. The Union Insurance Company of the 
City of Philadelphia. Summons in action for the recovery of money 
only. Amount claimed, $7,000.00; for which, with interest from 
the 24th day of July, 1884, judgment will be taken if you fail to 
answer. Returnable Nov. 17, 1884. Burke, Ingersoll & Sanders, 
plaintiff’s attorneys. 
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And thereupon, on the 5th day of November, A. D. 1884, there 
was duly issued from said court a certain order of attachment in 
this cause, which is in the words and figures following, to wit: 


Order of Att’m’t. 
THE STATE oF OuIO, Cuyahoga County: 
Court of Common Pleas of Cuyahoga County. 


Patrick SmitH, Plaintiff, 
against 
THE Union INSURANCE COMPANY OF THE CITY OF PHILADELPHIA, 
Defendant. 


To the sheriff of Cuyahoga county: 

You are commanded to attach and safely keep the lands, tene- 
ments, goods, chattels, stocks or interests in stocks, rights, credits, 
moneys, and effects of the above-named defendant in your county 
not exempt by law from being applied to the payment of the above- 

named plaintiff’s claim, or so much thereof as will satisfy the 
17 said plaintiff’s claim for seven thousand dollars, with interest 

from July 24th, 1884, and fifty dollars, the probable cost of 
this action. You will make due return of this order on the 17th 
day of November, A. D. 1884. 

Vitness my signature and the seal of said court, at the city of 
Cleveland, this 5th day of November, A. D. 1884. | 

HENRY W. KITCHEN, Clerk, 
[SEAL. ] By F. SEIGER, Deputy Clerk. 


Said order of attachment is endorsed as follows, to wit: Cuyahoga 
common pleas. Patrick Smith vs. The Union Insurance Company 
of the City of Philadelphia. Order of attachment. Scott and Ber- 
riman, garnishees. Burke, Ingersoll & Sanders, plaintiff’s attorneys. 
Returnable Nov. 17, 1884. | 


And thereupon, on the 7th day of November, A. D. 1884, the 
sheriff duly returned said order of attachment with his return 
thereon endorsed as follows, to wit: ) 


Order Ret'd. 


THE STATE oF OHIO, t ‘ 
Cuyahoga County, {~° 


Pursuant to the command of this order I did, on the 5th day of 
November, A. D. 1884, at the hour of 10.05 o’clock a. m., of said day, 
serve this writ on the within-named The Union Insurance Company 
of the City of Philadelphia by delivering a certified copy thereof to 
W. B. Scott, an agent for said company in this county. I also, on 
the same day, at the hour of 2 o’c. & 55 min. p. m., served a like 
copy of this writ on Scott & Berriman, garnishees, by delivering the 

same, together with a notice to appear and answer as garnishees in 


J 
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this cause, as hy law provided, to W. B. Scott, one of the members 
of said firm of Scott & Berriman, at the usual place of doing busi- 
ness of said firm. No goods or chattels, lands or tenements, of said 


defendant found that I could attach. 
E. D. SAWYER, Sheriff, 


By BYRON POPE, 
Deputy Sheriff. 
Sheriff’s fees, $1.64. 


And thereupon, on the 7th day of November, A. D. 1884, 


- 18 said sheriff duly returned said summons with his return 


thereon endorsed as follows, to wit: 


Sum’s Ret’d. 
THE STATE OF OHIO, ae 
Cuyahoga County, 


On the 5th day of November, 1884, I served this writ on the within- 
named The Union Insurance Company of the City of Philadelphia 
by delivering a certified copy thereof to W. B. Scott, an agent in this 
county for the said insurance company, no other officer of said com- 


pany being found. 
: E. D. SAWYER, Sheriff, 
| By BYRON POPE, Dep. 
Sheriff’s fees, .94. 


And thereupon, on the 8rd day of December, A. D. 1884, there 
was duly filed in said court a certain petition for removal in this 
cause, which is in the words and figures following, to wit: 


Petition to Remove to United States Circuit Court. 


THE STATE OF moma 
Cuyahoga County, 


In the Court of Common Pleas. 


Patrick Situ, Plaintiff, 
v8. 
THe Union INSURANCE COMPANY OF THE CITY OF PHILADELPHIA. 


The defendant, the said Union Insurance Company of the City of 
Philadelphia, now comes and files this its petition to remove this 
cause and action from the court of common pleas of Cuyahoga 
county, Ohio, where the same is now pending, to the circuit court of 
the United States for the northern district of Ohio, and for cause 
and reason therefor states the following, to wit: 

First. The plaintiff was, at the commencement of this action and 
eo a resident and citizen of the county of Cuyahoga and State 
of Ohio. 

Second. The said defendant herein is a corporation duly and 
legally incorporated under and by virtue of the lowe of the State of 
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Pennsylvania, and was, at the time of the commencement of this 
action and now is, a citizen of that State and was not then and is not 
— a citizen of the State of Ohio. 

19 Third. The matters in controversy in this suit are wholly 
- between citizens of different States, and the matters in dis- 

pute, exclusive of costs, exceed the sum of five hundred dollars and 

the suit is to recover the sum of seven thousand dollars, with in- 

terest. 

Fourth. That this cause has not yet been tried, and that there has 
been no term of the court of commun pleas of Cuyahoga county, 
Ohio, held since the commencement of this suit at which the same 
could be tried. 


Fifth. That defendant is ready and willing to give a bond, with . 


- good and sufficient surety, for the doing of all acts and things re- 
quired of it by the provisions of law upon the removal of a cause 
from a State court into the circuit court of the United States, and 
herewith offers such bond, conditioned and executed as aforesaid. 
Wherefore defendant prays that said bond may be accepted as 
good and sufficient surety according to the said provisions of law, 
and that the said suit may be removed into the circuit court of the 
United States for the northern district of Ohio, and that no further 
proceedings be had therein in this court. 
HARVEY D. GOULDER, 
. Attorney for Defendant. 


Tue STATE OF = : 
Cuyahoga County, 


Harvey D. Goulder, being duly sworn, says that he is the duly 
authorized attorney herein of the said defendant, and is a citizen 
and resident of the State of Ohio, and that he believes the allega- 
tions of the foregoing petition for removal to bo true. 


HARVEY D. GOULDER. 


Sworn to before me by the said Harvey D. Goulder and by him 
subscribed in my presence this 18th day of November, A. D. 1884. 
CHAS. TAYLOR, [sEat.] 
Notary Public. 


Said petition is endorsed as follows, to wit: The State of 

20 Ohio, Cuyahoga common pleas court. Patrick Smith vs. 
| The Union Insurance Company of the City of Philadelphia. 
Defendant’s petition for removal to the circnit court of the United 
States for the northern district of Ohio. Harvey D. Goulder, de- 
fendant’s attorney. | 


3s 
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And thereupon, on the 3rd day of December, A. D. 1884, there was 
duly filed in said court a certain bond in this cause, which is in the 
words and figures following, to wit : 


Bond. 


> 


THE STATE OF ag a5 
Cuyahoga County, 


In the Court of Common Pleas. 


- Patrick Situ, Plaintiff, 
v8. 


THE Union INSURANCE COMPANY OF THE CITY OF PHILADELPHIA, 
Defendant. 


Know all men by these presents that we, W. B. Scott and George 
Berriman, of Cleveland, in the county of Cuyahoga and State of 
Ohio, and held and firmly bound unto Patrick Smith, of the said 
county of Cuyahoga, Ohio, in the sum of five hundred dollars, law- 
ful money, to be paid to said Patrick Smith, his successors or assigns ; 
to which payment, well and truly to be made, we bereby bind our- 
selves, our heirs, executors, and administrators, by these presents. 

The condition of this bond is such that whereas the said Patrick 
Smith did, on the 5th day of November, A. D. 1884, file his petition 
in the court of common pleas of Cuyahoga county, Ohio, against the 
said Union Insurance Company of the City of Philadelphia to re- 
cover the sum of seven thousand dollars, with interest thereon from 
the 24th day of July, A. D. 1884; and whereas the same is now 
pending in said court of common pleas and the said Union Insur- 
ance Company of the City of Philadelphia, defendant in said action, 

has this day filed its petition in said court of common pleas 
21 to remove said action from said court of common pleas of 

Cuyahoga county, Ohio, to the circuit court of the United 
States for the northern district of Ohio: 


Now, if the said defendant, The Union Insurance Company of the - 
City of Philadelphia, shall enter in said circuit court, on the first 
day of its next term, a copy of the record in said suit so commenced 
by the said Patrick Smith, and shall pay all costs that may be 
awarded by the said circuit court if the said circuit court shall hold 
that this suit has been improperly or wrongfully removed thereto, 
and shall there appear and enter special bail in the said suit, and 
shall do or cause to be done such other appropriate acts as by the 
acts of Congress providing for the removal of causes from the State 
courts to the circuit courts of the United States may be required to 
be done by it, then the above obligation is to be null and void; 
otherwise to be and remain in full force and effect. | 

Witness our hands and seals, at Cleveland, Ohio, this 2d day of 


December, A. D. 1884. 
W. B. SCOTT. © SEAL. 
GEORGE BERRIMAN. [sEAL. 
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Said bond is endorsed as follows, to wit : Cuyahoga common pleas. 
Patrick Smith vs. The Union Insurance Company of the City of 
Philadelphia. Bond for removal to U.S. circuit court. Harvey 
D. Goulder, defendant’s attorney. 


Journ., 89-306. 


The defendant having filed its petition for the removal of this 
cause to the next circuit court of the United States within and for 
the northern district of Ohio, and the same having been heard and 
considered and the court being satisfied of the truth of the allega- 

tions thereof, and the said defendant offering its bond in th 
22 sum of five hundred dollars, with W. B. Scott and George 

Berriman as his sureties, for entering in said circuit court, on 
the first day of its next session, a copy of the record of this case, 
and also for its then appearing according to law, which bond, with 
sureties, is hereby accepted and sci therefore it is ordered that 
the said plaintiff, Patrick Smith, do no further prosecute this suit in 
this court, and that the same be removed. into the said circuit court, 
according to the act of Congress in such case provided. 

The plaintiff’s costs in this cause are taxed at $5.40. The defend- 
ant’s costs in this cause are taxed at $11.81. 


23 Certificate to Common Pleas Record. 


THE STATE OF OHIO, ; 
Cuyahoga County, 


I, Henry W. Kitchen, clerk of the court of common pleas within 
and for said county, and in whose custody the files, journals and 
records of said court are required by the laws of the State of Ohio 
to be kept, hereby certify that the foregoing copy is taken and 
copied from the records, vol. 234, page 599, of the proceedings of the 
court of common pleas within and for said Cuyahoga county, and 
_ that said foregoing copy has been compared by me with the original 
record, and that the same is a correct transcript thereof. 

In testimony whereof I do hereto subscribe my name officially and 
affix the seal of said court, at the court-house in the city of Cleve- 
land, in said county, this 8th day of December, A. D. 1884. / 

[Seal Common Pleas Court of the County of Cuyahoga, Ohio. } : 

HENRY W. KITCHEN, Clerk, 
By J. H. KUZEL, Deputy Clerk. 


I, E. T. Hamilton, presiding judge of the court of common pleas 
within and for the fourth judicial district of the State of Ohio, in 
which district is said county of Cuyahoga, do hereby certify that 
Henry W. Kitchen was, at the date of the above certificate and now 
is, clerk of said court of common pleas within and for said Cuyahoga 
county and State of Ohio, and that said clerk is the officer in whose 
custody said original record is required to be kept by the laws of the 
State of Ohio, and authorized by the laws of the State of Ohio to 
certify as aforesaid, and that said attestation to said copy of said. 
record is in due form of law. : 
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Signed by me and dated at Cleveland, Cuyahoga county, Ohio, 
this 8th day of December, A. D. 1884. | 
E. T. HAMILTON, 


Judge as Aforesaid. 


[Endorsed :] Cuyahoga common pleas. Patrick Smith vs. The 
Union Insurance Co. of the City of Philadelphia. Copy of record. 
Filed. 


24 And afterwards, to wit, on the 3rd day of February, A. D. 
1885, the following answer was filed in this cause in said 
court, viz: 


Answer... 


Circuit Court of the United States, Northern District of Ohio, 
Eastern Division. 


Patrick Situ, Plaintiff, 
v8. 


THE Union INsuRANCE CoMPANY OF THE City OF PHILADELPHIA, 
Defendant. 


Now comes the said defendant, and for answer to plaintiff’s peti- 
tion herein admits its incorporation and business ; admits the char- 
acter and general occupation of the tug N. P. Sprague ; admits that 
defendant insured Patrick Smith in the sum of seven thousand dol- 
lars un said tug, and that it issued the policy which is attached to 
plaintiff ’s petition in this case, and defendant denies each and every 
allegation in said petition contained not herein expressly admitted 
to be true. 

2nd defense. And by way of further answer and for a second de- 
fense defendant says that said tug, while on Lake Huron, was ren- 
dered helpless and unseaworthy and in great danger of springing 
aleak and sinking by the breaking of her shaft, a part of her ma- 
chinery, which breaking was not caused by stranding, collision, or - 
the vessel being on fire, and was compelled to and did abandon the 
vessel which she then had in tow; and while in such helpless, 
unseaworthy, and perilous condition said tug was picked up and 
towed to Port Huron, a place of safety and a port of repair, where 

every facility and convenient means of repairing said tug 
25 were at hand ; yet defendant avers that said tug was not there 
| repaired, but without the knowledge or consent of defendant 
said tug, in the same helpless and unseaworthy and dangerous con- 
dition before described, was towed out of and past said port of 
Port Huron, and was afterwards towed in the same condition into 
and through and past the port of Detroit, at which last-named 
place every facility and all conveniences existed for repairing said 
tug, and which also was a place of entire safety ; and without any 
notice to defendant and without its knowledge and consent, the 
said tug being then and at all times hereinbefore mentioned in the 
possession and control of plaintiff and his agents, said tug was in 
such helpless and unseaworthy and dangerous condition towed out 
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upon Lake Erie, not in any manner navigating as a tug or by or 
with the aid of her own machinery and appliances, and soon after 
reaching Lake Erie, without any stress of weather, the said tug 
sprung aleak and was sunk. 

3rd defense. And for a further and third defense the defendant 
' says that while said tug N. P. Sprague was on Lake Huron, having 
in tow several vessels, part of her machinery, to wit, her shaft, 
broke, the said breaking not being caused by stranding, collision, or 
the vessel being on fire, whereby said tug was completely disabled, 
and was compelled to and did give uP her said tow, and was ren- 
dered unseaworthy and helpless, and was in great and constant 
peril of springing aleak and sinking by the working of her pro- 
peller wheel and broken shaft attached thereto; and in that condi- 
tion she was picked up and, by direction of her master, towed to 
Port Huron, Michigan, which was a place of safety and at 
which every facility and convenient means for repairing said 
tug in all respects were at hand, but the plaintiff negligently 

failed and neglected to repair or cause to be repaired 
26 said tug, and negligently and without the knowledge or con- 

sent of the defendant caused her to be towed out of and away 
from said port of safety and repair in the unseaworthy and dangerous 
condition above described ; and afterwards, in the same condition, 
said tug was towed into and through and past the port of Detroit, a 
place of safety, where every means and facility for repairing said tug 
was at hand and convenient; yet the plaintiff, not regarding his 
duty in that behalf, negligently failed to repair or cause to be re- 
paired the said tug and permitted her, in the unseaworthy, helpless, 
disabled, and dangerous condition before described, to be towed out 
of Detroit river and out upon Lake Erie; that soon after reaching 
the lake and meeting with a slight and ordinary swell the said tug, 
by reason of her said broken machinery and by reason of her said 
unseaworthiness and helpless and dangerous condition, sprung a se- 
rious leak and soon after was sunk. 

And defendant says that by reason of the premises the plaintiff 
never had and ought not to have any cause of action or claim against 
it, this defendant, for or growing out of the matters set out in bis 
said petition. 

Wherefore defendant prays that it may be hence dismissed with 


its costs. 
By HARVEY D. GOULDER, 
Defendant's Attorney. 


NORTHERN DIstRICT AND STATE OF OHIO, \ sais 
Cuyahoga County, — 


Harvey D. Goulder, being duly sworn, on his oath says that the 
said defendant is a foreign corporation ; that he is the duly author- 
ized attorney therefor; that the foregoing answer is true as he is 


informed and believes. 
HARVEY D. GOULDER. 
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27 Sworn to before me by the said Harvey D. Goulder and by 
him subscribed in my presence this 2nd day of February, A. 


D. 1885. 
O. C. BEATTY, 
U.S. Com’r, N. D. O. 


And afterwards, to wit, on the 3rd day of February, A. D. 1885, 
the following answer of garnishee was filed in this cause’ in said 
court, viz: 


Answer of Garnishee. 


Circuit Court of the United States, Northern District of Ohio, Eastern 
Division. 
Patrick SMITH, Plaintiff, 


V8 e 


THE Union INSURANCE COMPANY OF THE CITY OF PHILADELPHIA, 
Defendant. | 


Now come W. B. Scott and George Berriman and for answer as 
garnishees herein state that they are, and at the time the writ in this 
cause, was served they were, partners in business at Cleveland under 
the name and style of Scott and Berriman; that as such firm they 
had in their possession and control the sum of $3,349.21 belonging 
to the said defendant, for which defendant company said firm was 
local agent at Cleveland ; that they did not have, and since that 
time have not had, in their possession or under their control any 
other money, property, or rights in action of any kind belonging to 
said defendant, and were not, and have not since been, indebted to 
said defendant in any sum whatever, except as agents having i In pos- 
session the aforesaid sum of $3,349. 21, and not otherwise. 

" W. B. SCOTT, 
GEORGE BERRIMAN, 
By HARVEY D. GOULDER, 
Their Attorney. 


28 NorTHERN DistRIcT AND STATE OF OHIO, has: 
Cuyahoga County, 


W. B. Scott, being duly sworn, on his oath says that he is a mem- 
ber of said firm of Scott and Berriman; that he knows the con- 
tents of the foregoing answer, and that the same are true. 

W. B. SCOTT. 


Sworn to before me by the said W. B. Scott and by him subscribed 
in my presence this 2nd day of February, A. D. 1885. 
(sEat.] CHAS. TAYLOR, 
Notary Public. 


—_ 
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And afterwards, to wit, on the 17th day of J une, A. D. 1885, the 
following demurrer was filed in this cause in said court, viz: 


Demurrer to 2nd Defense of Answer. 


In the Circuit Court of the United States for the Northern District 
of Ohio, Eastern Division. 


PATRICK SMITH vs. UNION INSURANCE COMPANY. 


The plaintiff now comes and demurs to the 2nd defense of the de- 
fendant’s answer, because, he says, it does not state facts sufficient in 
law to constitute a defense to the cause of action alleged in the peti- 
tion. 

Wherefore plaintiff prays judgment, &c. 

BURKE, INGERSOLL & SANDERS, 
A tt’ys for Pl’f. 


And afterwards, to wit, on the 19th day of October, A. D. 1885, 
the following reply was filed in this cause in said court, viz: 
29 Reply. 


In the Circuit Court of the United States for the Northern District 
of Ohio, Eastern Division. 


Patrick Situ, Plaintiff, 


v8. 
THE Union INSURANCE COMPANY OF THE CiTy OF PHILADELPHIA, 
Def’t. 


And now comes the plaintiff, and for reply to the third defense 
set forth in the answer of defendant says: 

This plaintiff admits that while the tug N. P. Sprague was on 
Lake Huron, having in tow several vessels, a part of her machinery, 
to wit, her shaft, broke, whereby said tug was compelled to and did 
give up her said tow and was rendered helpless, and was in this 
condition by the direction of her master towed to Port Huron, Michi- 
gan, which was a place of safety ; that said master caused her to be 
towed away from Port Huron to and past Detroit, which was also a 
place of safety ; and that soon after reaching Lake Erie, on her way 
to Cleveland, she sprung a leak and soon after sunk, but this plain- 
tiff denies all and singular the allegations in said third defense con- 
tained, except those hereinabove admitted. 

BURKE, INGERSOLL ann SANDERS, 
Alt’ys for Pl’ff. 
THE STATE OF rong | 
Cuyahoga County, 


Personally came Patrick Smith, who, upon pang.ca sworn, says 
that he is the plaintiff in this action, and that he believes the state- 


ments of the foregoing reply to be true. 
on ~ PATRICK SMITH. 


ILL ON NR RS TE tte Ytetne we 
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Subscribed and sworn to by said Patrick Smith before me this 19th 


Oct., 1885. 
O. C. BEATTY, 
U. S. Com’r, N. D. O. 


30 And afterwards, to wit, on Thursday, the 22nd day of Octo- 
ber, being a day of the October term, A. D. 1885, of said 
court, the following order was entered in said cause in said court, viz: 


Demurrer Sustained. 


PATRICK SMITH 
vs. 
THe Uniun INSURANCE COMPANY OF THE City Or PHILADELPHIA. 


This day came on this cause to be heard upon the plaintiff’s de- 
murrer to the second defense of the answer herein, and the same was 
argued by counsel, and thereupon, upon consideration, it is ordered 
that said demurrer be sustained. . 


And afterwards, to wit, on the 18th day of February, A. D. 1886, 
and on each of the days following, all being days of the February 
term, A. D. 1886, of said court, the following proceedings were had 
in said cause, viz: 


Trial of Case. Jury Empanelled. 


Patrick Situ, Plaintiff, 
US. 
Tur Union INSURANCE COMPANY OF THE CITY OF PHILADELPHIA, 
Def't. 
TuHursbDAY, February 18th, 1886. 
This day came the parties, by their attorneys, and a jury, being 
called, come, to wit, H. H. Gragg, Daniel Harm, C. V. Heminway, 
David Skeels, John Nelson, M. A. Day, Charles Frantz, George C. 
Underhill, Egbert Hutchinson, John Shelley, Joseph P. Ball, and 
Edward Morehouse, who, being elected, were duly impanelled and 
sworn to well and truly try the issue joined between the parties at 
bar. The plaintiff’s testimony was begun but not closed, 
ol when the further trial of this case was postponed until to- 
morrow. 
| Fripay, February 19th. 

This day again came the parties, by their attorneys, and came also 
the jury as heretofore empanelled and sworn herein, and the trial 
of this cause proceeded; the plaintiff’s testimony was closed, and the 
defendant’s testimony was begun but not closed, when the further 

trial of this case was postponed until to-morrow. 


SATURDAY, February 20th. 
This day again came the parties, by their counsel, and came also 
the jury as heretofore impanelled and sworn herein, and the trial 
of this case proceeded; the defendant’s testimony was continued but 
not closed, when the further trial of this cause was postponed until 
Monday next. 
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Monpay, February 22nd. 
This day again came the parties, by their counsel, and on account 
of the absence of one of the jurors in this case the further trial of 
this case was postponed until to-morrow. 


TuEspay, February 23rd. 


This day came the parties, by their counsel, and C. V. Hemin- 
way, one of the jurors impanelled and sworn herein, being sick and 
unable to further serve as such juror, it is agreed by counsel in open 
court that the further trial of this case may proceed with the re- 
maining eleven jurors, and thereupon the trial proceeded ; the tes- 
timony was closed and arguments of counsel begun but not closed 
when further proceedings were postponed until to-morrow. 


WEDNESDAY, February 24th. 


This day again came the parties, by their counsel, and 

32 came also the jury as heretofore empanelled and sworn 

herein, and the trial of this cause proceeded; the arguments 

of counsel were concluded, and the jury, having received their in- 

structions from the court, retired for deliberation in charge of the 

marshal, and after a time said Jury come again into court and for 
verdict say: 

Verdict. 


“We, the jury in this case, being duly impanelled and sworn, do 
find for the plaintiff, and we do assess his damages fo the sum of 
seven thousand five hundred sixty-nine and ;3,3, dollars ($7,569.33). 

JOHN NELSON, Foreman.” 


And afterwards, to wit, on the 27th day of February, A. D. 1886, 
the following motion was filed in this cause in said court, viz: 


Motion for New Trial. : 


° 


Circuit Court of the United States for the Northern District of Ohio, 
Eastern Division. 


? 


Patrick SMITH, Plaintiff, 
V8. 


THE Union INSURANCE COMPANY OF THE CITY OF PHILADELPHIA, 
Defendant. 


Now comes the said defendant and moves the court here to set 
aside the verdict heretofore rendered in this cause and for a new 
trial of the same, for the following reasons: 

1. That said verdict is against the law of the case. 

2. Said verdict is against the evidence in the case. 

3. Said verdict is against the weight of the evidence of the case. 

4. That the court erred on the trial of this cause in admitting tes- 
timony on the part of plaintiff, objected to by defendant at the time; 
to which ruling defendant then excepted on the trial. 
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5. That the court erred on the trial of this cause in excluding tes- 
timony offered by defendant; to which ruling defendant at 
DO the time excepted. } 
6th. That tbe court erred on the trial of the said cause in 
refusing the several written requests to charge the jury presented to 
the court by the defendant, and to which refusals the defendant ex- 
cepted, as to each of said requests. 

7. That the court, on the trial of this cause, erred in the charge to 
the jury in the respects pointed out in the exceptions to said charge 
.made by defendant at the time and in the charge as a whole; to 
which defendant then excepted. 

8. ‘That the court erred on the trial in refusing defendant’s request 
to charge the jury to find a verdict for defendant. 

9. That the court erred in the trial of said cause in overruling de- 
fendant’s motion to take the case from the Jury at the close of plain- 
tiff’s testimony. 

10. That the court erred on the trial in refusing and overruling 
defendant's motion to take the case from the jury and direct a ver- 
dict for defendant at the close of the testimony on both sides.. 

11. For misconduct on the — plaintiff’s counsel in arguing to the 
jury substantially as follows: 

“The insurance was up to November 30th. The vessel was lost 
July 23rd, and tbe insurance company is unfair because it pre- 
sented the note Nov. 10th and compelled plaintiff to pay unearned 
premium from July 23rd to November 30th, making plaintiff pay 
Insurance for over four months from the time she was lost and not at 


risk, being four months of unearned premium the company required — 


plaintiff to pay after the loss.” 
Such argument being made over the objection and exception taken 
at the time by defendant. ) 
12. For errors of law occurring on the trial of said cause. 
By HARVEY D. GOULDER, 
Deft’s’ Attorney. 


34 And afterwards, to wit, on the 23rd day of March, A. D. 
1886, the following supplemental motion was filed in said 
cause, V1z: 
Supplemental Motion for a New Trial. 


In the Circuit Court of the United States, Northern District of Ohio. 


Patrick Situ, Plaintiff, 
v8. 
THE Union INSURANCE COMPANY OF PHILADELPHIA, Defendant. 


Now comes the said defendant, by its attorney, and moves the 
court for a new trial in this cause for the following reasons: 

That the defendant has discovered new and material evidence in 
this cause of which it was entirely ignorant until after the verdict 
herein had been rendered and the time for filing a motion for a new 


trial had expired. 
By HARVEY D. GOULDER, 
Defendant’s Attorney. 
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And afterwards, to wit,on the 25th day of March, A. D. 1886, 
being a day of the February term of said court, A. D. 1886—present, 
‘the Honorable Martin Welker, district judge—the following pro- 
ceedings were had in this cause, viz: 


Judgment. 


In the Circuit Court of the United States for the Northern District 
of Ohio, Eastern Division. 


PatrRIcK SMITH | 
v8. Law. No. 4336. 
THE UNIon INSURANCE Co. ef al. 


This day came the parties, by their counsel, and came on 
35 to be heard the defendants’ motion to set aside the verdict of 
the jury rendered herein at a former day of this term and 
for a new trial of this case, which was argued by counsel ; and upon 
consideration it is ordered that said motion be overruled, and there- 
upon, upon motion of the plaintiff, it is ordered and considered that 
the plaintiff, Patrick Smith, have and recover from the defendant, 
The Union Insurance Company of the City of Philadelphia, the sum 
of seven thousand five hundred and sixty-nine ak 7%, dollars 
($7,569.33), the sum so as aforesaid found to be due by the jury, 
with interest from the first day of this term, together with the costs 
of this suit, to be taxed at $ —, for which execution may issue. 
And it appearing to the court from the answer of W. B. Scott and 
George Berriman, filed herein, as garnishees, on the 3rd day of Feb- 
ruary, A. D. 1885, that they have in their possession as partners 
doing business under the firm name of Scott and Berriman, and as 
such partners are indebted to the defendant, The Union Insurance 
Company of Philadelphia, in the sum of three thousand three hun- 
dred forty-nine and 74, dollars ($3,349.21), and that said sum is 
held by them as agents of said defendant and is now due and pay- 
able to said defendant and liable to be applied under the garnishee 
proceedings herein, it is therefore ordered that the said W. B. Scott 
and George Berriman, partners as aforesaid, do pay to the clerk of 
this court the said sum of $3,349.21 within ten days from this date, 
and in default thereof it is ordered that an execution be issued 
against said garnishees to collect said sum of $3,349.21, as upon a 
judgment; and thereupon come- the defendant and tendered its bill - 
of exceptions, which is signed and sealed and ordered to be made 
a part of the record in this case. 


Sk II ER A A ARH Re AO — 
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36 And afterwards, to wit, on the 25th day of March, A. D. 
1886, the following bill of exceptions was’ filed in this cause 
in said court, viz: 
Bill of Exceptions. 


Circuit Court of the United States for the Northern District of Ohio, 
Eastern Division. 


Patrick Situ, Plaintiff, 
vs. 


Tur Union INSURANCE COMPANY OF THE CITY OF PHILADELPHIA, 
Defendant. 


Be it remembered that at the trial of this case in the circuit court 
of the United States for the northern district of Ohio, eastern di- 
vision, before the Honorable Martin Welker, presiding judge, and a 
jury, and at the February term, A. D. 1886, of said court, the plain- 
tiff, Patrick Smith, to maintain the issue on his part, introduced and 
offered in evidence the following testimony, to wit: 


Joun Bowen, called on behalf of the plaintiff, being sworn, testi- 
tied as follows: é 


Been a resident of Cleveland about forty-four years; engaged in 
the navigation of the lakes and waters adjacent here about twenty 
or twenty-one years, off and on; was captain of this tug about three 
weeks—from the time she went out in the spring until she was lost. 

Q. Before that had you sailed her at all? 

A. I made two or three trips the fall before that up to Kelley’s 
Island ; — was all. Mr. Smith, the owner, was captain then; I was 
mate, pilot, wheelman, or something; I steered. 

Q. Had you anything to do with this tug or other tugs around 

the harbor here before beginning to sail her? 
Oo” A. Oh, I had run a tug a week or so ata time—that is 
all—when I would not be doing anything else. 

Q. For how long a time had you done that—anything before the 
previous season ? : 

A. No, sir. 

Q. Then I understand you had occasionally taken a tug for a few 
days around the harbor here before ? 

A. Yes, sir; for a few days or a week. 

Q. Do you remember having anything to do with the tug Cush- 
ing at any time? 3 

A. Iran her awhile from here to Put-in Bay a few weeks; that 
was in 1884, before taking this boat. I don’t remember the number 
of trips; I never kept any track of that; didn’t make many. 

Q. Where did you start, on this trip, to come back, when the ac- 
cident happened ? 

A. At L’Anse, on Lake Superior. The accident happened the 
third day down—July 21st; had three vessels in tow—the Baldwin, 
tle Selkerk, and the Cook; they were loaded with ore. We took the 
same vessels up, loaded with coal. . 
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Q. What was the condition in which your tug was, as to being — 
seaworthy condition or not, at this time? 

A. Good condition up to the 21st. 

Q. How many men had you on board at that time to assist you? 

A. There were eleven or twelve men—two wheelmen, watchman, 
two deckhands, two engineers, two firemen, mate, and cook. 

Q. What do you say as to the tug being supplied with all the 
men that were needed to handle her properly ? 

A. She was. 

Q. What is the fact about the condition in which her machinery 
was, as far as you could see and judge, when she started ? 

A. As far as I know anything about it, it was in good shape; I 
don’t know anything about her machinery. 

Q. Whether it was in condition to tow them ? 

A. It was; she towed them along, anyway. 

Q. When you started to come back, on the 18th, from L’Anse, 
how far had you come on your way before the accident befell 

ou ¢ 
38 A. I think it was about eight miles off Pt. Au Barques, 
coming down on Lake Huron, 75 or 80 miles from the foot of 
the lake. 

Q. How much ofa trip had you made on Lake Superior? 

A. It was about 160 miles, I should judge; I never paid much 
attention. Then we came on down through the river Sault St. Marie 
with our tow. 

Q. What time in the day did this accident happen ? 

A. Between one and two o’clock in the afternoon. 

Q. How did you first learn of the breaking of the shaft ? 

A. It woke me up; it was in the mate’s watch. 

Q. Whereabouts did the shaft break, with reference to the hull of 
the boat—within the hull or outside of it? 

A. In the hull; the point where the shaft left the hull of the boat 
was below the water line. 

Q. How much larger was the opening that let the shaft through 
there than the diameter of the shaft itself; how much play, as they 
call it, was there on either side of the shaft before any packing was 
put in at all? 

A. I don’t know; I never packed one. I went there at the time 
this occurred. I should not think there was more than half to 
three-quarters of an inch; there might have been more; I didn’t 
stop to measure it. 

Q. What did you find the condition of things after being waked 
up and going to examine where it was broken ? 

A. We found the aft part of her leaking pretty bad ; the partitions 
broken there—where the shaft had broken. 

Q. Was any water coming in the vessel there ? 

A. Very little water coming in. 

Q. Who went with you, if any one, there to attend to what should 
be properly done at that time, or what was done? 

A. The engineer went down there with me—the first engineer ; 
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I cannot think of the name just now. I say there was a little 
39 water coming in; I went and got some pieces of quilt, I guess 

it was, and wrapped around it, and screwed up the gland a 
little bit, : and that stopped it; stopped it all but a little bit of a stream 
that was not much bigger than your finger that was coming in 
between the gland, on the lower side of it—coming through the 
stufting-box, T suppose they call it. 

Q. What difficulty, if any, did you have in stopping it up? 

A. None at all; only just took that piece of cloth and wrapped 
right around it : and tightened up the gland a little. 

Q. Had‘ you any means of moving the boat after that was done? 

A. No, sir. 

Q. W hat became of your tow—the vessels you had in your tow? 

A. They were all scattered around there; ‘I got her alongside the 
Selkirk so as to lay there until I got a tug to tow me. I should 
judge about three hours before I got a tug—between two and three 
hours. 

Q. What tug come then? 

A. The Wilcox; I don’t know the captain’s name. I made arrange- 
ments with him to tow us. 

Q. What position did you occupy in the tow, then, from that 
time on? 

A. The stern—the last boat; I guess we got straightened up about 
five o'clock, between five and six in the evening; reached Port 
Huron the next morning between six and seven, I guess it was. 

Q. Had you any acquaintance of any kind at Port Huron ? 


(Objected to, objection overruled, and defendant excepted.) 


A. I was not acquainted at all there. 

Q. What was the. real condition of the boat when you got there, at 
Port Huron? 

A. In good shape—all but just her shaft; nothing ailed her. 

Q. What was her condition as to leaking? 

A. Not leaking to amount to anything; not any more than the 
whole trip around. 

Q. You mean she did ‘not leak any more than she usually leaked 
even when her shaft was whole ? 

A. Yes, sir. 

Q. You may state to the jury whether you had the pumps 
40 working, or siphons as they are called, for carry ing out water 
that might accumulate in the hold? 

A. Yes, sir; the siphons was working when it was necessary ; it 
was not necessary to work them all the time or half the time. I 
believe there was three siphons. 

Q. Explain to the jury how the siphon differs from a pump. 

A. It is blowed out, the water is, with steam with a siphon; the 
pump lifts it, forces it. 

Q. Did you continue to work your engine? 

A. It was stopped just as soon as it could be stopped after it was 
broken, just as soon as the engineer could get there. She was not 
working afterwards, not that I know of. We operate the siphons 
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with steam from the boiler; took steam right from the boiler. We 
kept our fire up for the sake of furnishing this steam until the water 
put it out. 

Q. Do you remember what time you reached Detroit? 

A. It was between four and five o’clock p.m. when we went by 
Detroit; I won’t be certain. 

Q. What was her condition when you came past Detroit ? 

A. Just the same as it was when we came into the river there; 
good condition, making no water. 

Q. What do you say as to its being good seamanship and prudent 
to bring her through to Cleveland at that time? 


(Objected to, objection overruled, and defendant excepted.) 


A. I think it was on my part. 
Q. What interference, if any, with bringing her through did the 
condition of her shaft make to bringing her through to Cleveland? 


(Objected to, objection overruled, and defendant excepted.) 


A. Hadn’t made any that I know of. 
Q. Under whose watch was the care of the boat—yours or the 
mate’s—from the time you left Detroit? 
A. My watch on deck until 12 o'clock; then I left her in 
41 the mate’scare. I had then got down into Pigeon Bay, about 
20 miles frori the mouth of the Detroit river. It is all bay all 
the way there. It is on the Canadian side. We had got out of the 
mouth of the river and about twenty miles in Pigeon Bay, some 
distance from the shore, heading for Cleveland. 
Q. What was the condition in which the boat was when you 
turned her over to the mate? | 
A. It was in good condition. I went to bed then, and next I 
heard the fireman growling about the water around his feet; he 
could not do—— 


(Objected to, objection overruled, and defendant excepted.) 


Q. What did you then do when you heard the growling about 
the water about his feet ? 

A. I got up and went downstairs, down on the main deck. I 
found the fireman down there trying to scoop up coal to keep up the 
fire. He did not stay but a very few minutes; the water chased 
him out. 

Q. What did you do then, if anything, towards examining the 
boat; did you make any examination of the boat? 

A. No, sir; I went to blow for the other tug to come back. 

Q. Well, did you know anything about what the condition of the 
boat was at this time? 

A. Not right away. 

Q. How soon did you go there? 

A. Perhaps fifteen minutes. 

Q. So you did go there and examine the condition of the stern of 
the boat where the shaft went out? 

A. I did. 
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Q. What did you find the condition of things there ? 
A. Found it just as I had left it—all right. 
Q. You then blew a signal for the Wilcox? 
A. Yes, sir; two long whistles. 
Q. You may state whether she responded to you on your first call 
or whether you had to call more than once. 3 
A. She answered ime on the first call. 
42 Q. What was the condition of things when the Wilcox 
came alongside? | 

A. When she came alongside the first time I was down below; 
down forward to see if I could find the leak. 

Q. What did you have in forward there under her deck ? 

A. Coal, away forward—fuel. | 

Q. What amount of coal did you carry there when you started 
out of port? , 

A. Forty-five or fifty tons down in the hold. There was in there 
at that time, I should judge, about twenty or twenty-five tons. . 

Q. What did you find the condition of the water there when you 
went down in there in connection with the coal ? 

A. Well, it was about ten or twelve inches there over the fire-hole, 
and in the forecastle it was probably two feet over the floor. 

Q. When the tug came along, what then ? 

A. The tug came along and all got off of her; all hands got off 
my vessel into the tug, and then they blowed their whistle and I 
came on deck and got ashore. It was dark. They missed me, I 
suppose, when they got there; didn’t find me. 

Q. Were there any other men in your crew left on the tug Sprague 
when you left her to go on the Wilcox ? 

A. No, sir; I was the last man. 

Q. What occurred there after that ? 

A. We laid around there and watched her to see if she was going 
to go down, and what she was going to do, for a few minutes. 

Q. Now describe what sort of a hole there was in her. 

A. There was about two feet of water in the forecastle over the 
forecastle floor. 

Q. How big was the hole? Could you tell anything about it? 

A. I could not find it. If I could I might have stopped it. 

Q. Now, what do you say, in your judgment, as to the practica- 

bility of bringing her through to Cleveland at that time? 
43 A. It was useless to try it. 
Q. After you got onto the Wilcox, what was done then? 

A. I went to the captain and asked him if he would tow her into 
shallow water. Hesays, “I will if anybody will steer her.” I says, 
“T will go and steer her.” He ran up close to me, throwed me a 
heavy line; I hauled it aboard ; made it fast and went aboard and 
steered her. I don’t know the exact time I was aboard steering 
her; it was not very long. He went towards the shore, within a half 
a mile; may be closer; as close as he dared togo. When he blowed 
the whistle I ran down, let go the line, went aft, and got into the 

boat and let her go. 
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Q. Which way, at that time, was the drift of the waves, if there 
was any? 

A. Right onto the beach. It was a pretty good sea—a pretty 
nice little sea. 

Q. What then did you do after leaving her? 

A. Came right over to Cleveland just as fast as I could come. 


(By the Court :) 


Q. Where did the boat go down—a half a mile from shore? 

A. No, sir; she drifted right along in towards the beach until 
she struck. The wind blowing pretty hard, she was not long mak- 
ing a landing place. 

Q. Well, what was done, if anything, towards removing any of 
her furniture after you and the men were waked up—removing 
their clothing or anything of that kind? 

A. I don’t know whether there was any furniture removed. 

Q. How far out from the shore was she when you left her? 

A. When I got off her she could not have been more than a 
quarter of a mile of the beach. 

Q. It had got to be late in the morning, had it not? 

A. Yes, sir. 

Q. When the Wilcox came along side of the Sprague, while she 

was filling with water there, what is the fact about your 
4d men getting off your boat onto the Wilcox—whether thev 

took time to go back and get their things or whether they 
got off in a hurry ? 

A. I don’t know; they went while I was below. I don’t know 
how they got there—anything about it. 


Cross-examination by Mr. GOULDER : 


Q. Where did you get breakfast that morning ? 

A. Aboard the Wilcox, after our vessel had been abandoned. 

Q. After she had been towed in ? 

A. It must have been after seven, I guess; they had all been to 
breakfast there. | : 

Q. How long after you got off your tug the last time did you have 
breakfast? . 

A. After I got off her it must have been a half or three quarters 
of an hour—getting back on the boat and washing and tinkering 
around. 

Q. What time did you blow vour whistle to the Wilcox ? 

A. That was about two o’clock in the morning. I should judge 
about that. I did not take a look at my watch. There was no clock 
in my room when I came out. 

Q. After the blast of that whistle how long were you below on 
your tug? 

A. I was down there fifteen or twenty minutes. 

Q. How long did the tug Wilcox tow on you in towards the shore ? 

A. Oh, I should judge about an hour. 

Q. You say after blowing the whistle you went down below and 
stayed fifteen or twenty minutes and then cameon deck. Now,how 
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many hours from that time until the Wilcox took your line to tow 
you into the beach ? 

A. About three or four hours ; I guess three hours. 

Q. And during that three or four hours you were on board the 
Wilcox, were you ? 

A. Yes, sir; I was aboard the Wilcox; might have been 5 or 

6 hundred feet from the Sprague; didn’t stay right along- 
45 side of her. 
Q. How did you get from the Sprague to the Wilcox ? 

A. I jumped. I should judge she was about seven or eight feet 
away then. 

(Q). There was not any difficulty in her coming up to within six or 
eight feet of your vessel, was there ? 

A. There was not any thing very safe about it. There was no diffi- 
culty just at that time. 

Q. How did you get back to the Sprague from the Wilcox ? 

A. I went in the boat. Then she ran up within the heaving line’s 
distance—probably 30 or 4- feet; throwed the heaving line and 
hauled it aboard the Sprague. 

Q. Now, during the three or four hours that you lay there with 
the Wilcox close to the Sprague, what effort was made to save the 
furniture, or anything of that kind, ir om the Sprague ? 

A. There was not any. 

Q. When you got off the Sprague and went in the boat to the 
Wilcox, a quarter of a mile from the shore, or such a matter, was 
the Sprague still afloat? 

A. Yes, sir; just about afloat, and that was all. 

Q. W hat signal was it you blew at 2 o’clock that morning ? 

A. Two long whistles. 

Q. When did you arrange that should be the signal of danger? 

A. When he took hold of me on Lake Huron. 
~ Q. You had arranged then, in case of danger, you should blow 
two long whistles, and then he should drop everything and come 
immediately to you, had you not? 

A. Yes, sir. 

Q. When you went on board the Sprague after having been on 
the Wilcox, did you go below ? 

A. Yes, sir; I walked through her; had to go through her to 
make the line fast, in the first place. 

Q. Did vou do anything else down there? 
46 A. Not on her decks; no. 
Q. How were the dead-lights of the vessel ? 

A. They were closed, until I went down and opened them—opened 
one. I opened the starboard dead- -light just before I left her. 


By Judge INGERSOL: 


Q. Explain about a dead-light. 
A. It is a little round window to let light down in 1 the hold of the 
tug, about six inches, I should think, in diameter. When the dead- 
light was open it made a hole six inches in diameter. 
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By Mr. GouLprErR: 


Q. Did you have papers for running a tug? 
A. I have first-class mate and pilot’s papers, & will bring them 
rere. | 
Q. Do you know anything about who was on the deck of your 
vessel from 12 to 2 o'clock that morning? 

A. It was the mate, second engineer, and wheelsman. I don’t 
know any more than I left them there—no more than any other 
man would know when he leaves a deck; he leaves it in charge of 
another man, and he supposes that man is there. 

Q. Did you sound your pumps after the accident on Lake 
Huron? 

A. I didn’t have no pumps to sound. 

Q. Had no pumps at all? 

A. No; aad lift up the floor in the cabin aft and see her whole 
bottom. I did this after the accident. The water was just over the 
floor. There was not any more than there was there right along all 
the time when she was so much astern—no more than usual. 

Q. How large a hole was that before you plugged it up with quilts 
and left a stream of water coming in as large as your finger—how 
large was it before that? 

A. Probably as big as all two of my fingers in the first start. 

Q. Before you plugged it up that left a streain as big as a finger; 
how large was the stream ? 

A. Probably as big as two or three of my fingers between the 

stuffing box and the shaft where the stuffing box is in the 
47 stern pipe. Thestern post isa piece of timber running up and 
down there at the stern of the boat. 

Q. There is a hole made through that stern post and the stern 
pipe goes through that? 

A. The shaft goes inside of the stern pipe. 

Q. Did you not say to the captain of the Wilcox that you were 
leaking there and you did not know how it would go, or words to 
that effect ? 

A. No, sir. : ; 

Q. And did you not then arrange with him for a signal of two 
long blasts that should be a danger signal, and just as soon as he 
heard that he should come back to you ? 

A. I done that—arranged a signal. 

Q. Now, right in connection with that, did you not tell him your 
stearn pipe was cracked—broken ? . 

A. No, sir. 

Q. What did you say as to the reason for arranging for this 
danger signal? Did you tell him anything as the reason ? 

A. No, sir. | 

Q. And without giving him any reason at all for such special 
urgency you arranged a signal, on the receipt of which he was just 
to let go and come around there to you? 

A. I said if anything happened I will blow you two long whistles. 
~Q. You made an arrangement with him by which he was to drop 
you either at Port Huron or Detroit, did you not? 
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A. Provided I wanted to. He was to let go, if I wanted to, any 
place I wanted to drop off. It was my privilege to do it. I was 
behind. He was to tow the whole four through for so much for the 
whole tow; so I could drop off if I felt like it. 

Q. On Lake Huron did you go below at 12 o’clock at night when 
your watch on deck was off? : 

A. Yes, sir. I went below and went to sleep. I came on deck 
again about half past five. I was then down pretty close to Port: 
Huron. 

Q. Now, when you went by Port Huron what examination of the 
tug did you make? | 

A. I went down through aft to see if the stern pipe was all right— 
to see if there was any water coming in. There was not any more 

than there had been right along; not more than an inch 
48 over her floor. 
| Q. Now, you say you are not acquainted at Port Huron ; 
what do you mean by that? 

A. I mean I don’t know anybody in Port Huron. 

Q. Were there two dry docks there then ? 

A. I guess there was. 

Q. Were they in plain view from the river? — 

A. Yes, sir. 

Q. Are there machine shops there ? 

A. I don’t know exactly about that; I was not around looking 
for machine shops; I never had no occasion for it. 

Q. Do they build or repair vessels there ? 

A. I don’t know about the machinery part; I know they do the 
wood-work. | 

Q. How is it at Detroit? You were not asked about that. 

A. There is machine shops at Detroit. 

Q. Now, you know more lake tugs are owned in Detroit than in 
all the other ports on the lakes put together, do you not? | 

A. Suppose I do know; what of it? I guess there would not be 
any more. 

Q. Do you know that those tugs are repaired at Detroit ? 

A. Sometimes; and sometimes they get repaired here. 

Q. You know that they do repair them at Detroit and have facili- 
ties for repairing any tugs, do you not? 

A. Yes, sir. : 

Q. You know they had three dry docks, at cart, then, did you 
not? You knew there was every facility for repairing your tug, 
did you not? 

A. Yes, sir. 

_ Q. How was your vessel trimmed? Where did she draw most 
water? : 

A. Aft. 

Q. Now, you say that things were broken aft: what was broken ? 

A. The partition in between the two rooms that was aft; the 
wheelman’s room and the cook’s room were right over the break— 
away back aft, over the run; probably twenty feet from the stern ; 
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take on deck over all, about twenty feet; it would be probably ten 
or twelve feet forward of the stern post. 
Q. What had broken those partitions? 
A. I suppose the spring of tLe shaft. There was a piece of 
49 timber, probably eight inches thick, went right across the top 
from run to run and starboard to port ; I don’t know what it 
was there for; I could not tell you. Then right over the shaft there 
was an upright piece that went up under the floor; whether it went 
there to hold the floor there or not I don’t know, but when that 
shaft broke the spring broke this here thin partition ; 1- breakin 
the shaft there must have been some spring; I can’t tell what cause 
that spring ; there must have been some spring to break that, cer- 


tainly ; it punched it right up. 


Q. How old was that tug ? 

A. Twenty-seven years, I believe; twenty-six or twenty-seven; I 
won’t be certain which. 

Q. Your testimony is that she was in usually good condition ? 

A. It was as good as it had been all the season. 

Q. How good was that? 

A. Good enough to go through the lake; good enough for fellows 
to bet money on. 

Q. Do you not know that vessel was not in good condition any 
time you were in it? ! 

A. No. 

Q. Do you not know her timbers were rotten ? 

A. No; I don’t know her timbers were rotten, for I never ex- 
amined her. 

Q. Can you say they were not? 

A. I could afterwards; after she broke I could find out. 

Q. Was she rotten or not? 

A. I did not know it at the time ; not until I went down there to 
see about the breaking, and then I saw she was a little soft. 

Q. By that you mean she was rotten there in the run? 

A. She was a little soft in the run. 

Q. You mean by that the wood was rotten ? 

A. Certainly. 

Q. You say a little soft ; I want to know what you mean ? 
A. Rotten. 

Q. What were you watching for three or four hours, lying along- 
_ near this boat down in Pigcon Bay, or down in that neighbor- 
100d ? : ? 

A. Toscee how she would act; she was floating in Pigeon Bay. 
50 Q. Can you tell anything more definitely than Pigeon Bay 

where she was during the three or four hours that you lay 
there to see how she would act, looking at her? 

A. Well, she was off probably eight or ten miles from the island, 
the Pellee Island; off there about north northwest, I should judge; 
— off there 8 or 9 miles or sucha matter, off the Canadian 

each. 

Q. What sort of a hole there that three or four hours ? 
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A. I don’t know what sort of a hole; it must have been a pretty 
good one; it let the water in pretty fast ; it seemed to be forward. 

Q. But you could not find it forward 4 ? 

A. I could not find it. 

Q. How far were you from the mouth of the river at two o’clock 
that morning? 

A. Oh, I should judge that was eighteen or twenty miles from the 
river, and she was beached about that distance from the rivers. I 
don’t know exactly the distance in there to the bay ; probably a little 
further around in there where she lay: she lay about three miles 
above the point. . 

Q. Now, you said that after you had been below and could not 
find the leak down there fifteen or twenty minutes you came on deck 
and went to the Wilcox, and that you went to the captain of the ves- 
sel and talked with him about towing her in? 

A. Yes, sir. 

_Q. Did he tow her in as soon as you asked him to? 

A.. No; not right away ; I don’t know exactly; it may have been 
an hour after I first spoke to him before we made up our minds 
whether it was best to take hold of her.or not; there was so much 
water in her. 

Q. Then for two or three hours baleen: you spoke to him at all 
about towing her in or about doing anything else there was abso- 
lutely no effort made of any kind ? 

A. Nothing; only laying there. 

Q. There was absolutely no effort of any kind to get the 
51 vessel agg shallow water or do anything else with her? 
A. No. | 


Redirect examination: 


Q. You were asked the question by Mr. Goulder what you stood 
by there for after you got onto the tug Wilcox, and you said you 
were there to see how she would act. Did you have any control of 
the Wilcox to say how soon she should start, or did the captain of 
the Wilcox control her ? 

A. The captain of the Wilcox controlled her. 


Recross-examination : 


. He was hired to tow your boat, was he not? 
. Yes, sir. 
. Had he any objections to towing her wherever you wanted you 


. Certainly he had. 
. What was his objection ? 
. He said he would take hold of her provided some one would 
steer her. 

_Q. He had no other objection than that ? 

A. Not that I know of. 

Q. You know of no objection on his part if were would steer 
her to towing her wherever you wanted her towed ? 
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A. No. 

Q. Or anywhere else ? 

_ A. I didn’t ask him to; I wanted to get her into shallow water. 
Q. Now, at the time that whistle was blown, was the water over 
the shaft aft in your vessel ? 

A. No, sir; there was no water aft. 

Q. How much was there forward? 

A. There was about two feet in forward, in the forecastle; two to 
two and a half—I did not measure it exactly—as near as I could 
judge from the looks of it from the scuttle. 

Q. You have already stated your vessel was by the stern and drew 
more water aft. 

A. She did certainly when she was running in good trim. 

Q. Did you not tell me that when you were coming down Lake 
Huron and down the St. Clair river your vessel was drawing more 

water aft than forward ? iss 
52 A. No; did not mention the St. Clair river. 
Q. Now, on Lake Huron that trip and coming down the 
St. Clair river that trip, was she by the heal or by the stern on Lake 
Huron ? 

A. She was by the head on Lake Huron. 

Q. Did you tell the captain of the Wilcox, when you made ar- 
rangements for him to take you in tow, that your shaft was cock- 
billed—tipped ? 

A. No, sir. 


GEORGE EL is, called on behalf of the plaintiff, being sworn, testi- 
fied as follows: 


Forty-three years; followed the lakes since about 16 years of age; 
have been connected with tugs about 4 years. I was fireman on the 
Sprague right there after the shaft broke. She was leaking aft ; to 
what extent I could not say. We had means to get it out by siphons 
and put them to work; I used one of the siphons; they work by 
steam. How a siphon works on a boat I could not say, because it 
was underneath. [ had aguage to turn the steam on. We kept her 
dry all the time. We broke down in the afternoon some time. When 
we reached Port Huron [ don’t remember. I was on watch some 
time between there and Detroit. The siphons then kept her clear 
from water. On the night the boat was abandoned I went on at 12 
o'clock ; first I knew of calling the Wilcox back it was about 2 
o'clock, as far as I can recollect; I was below attending to the fire ; 
I heard four whistles. 

Q. At the time of that call how deep was the water around you? 


(Objected to, objection overruled, and defendant excepted.) 


A. It was up to my knees here (indicating) in the fire hole. 

W-en I went on at 12 o'clock it was all right; am not able to ex- 
plain in any way what made that increase of the water. 

53 Q. What is the fact about whether vessels do sometimes 

begin to leak in a calm when .you cannot explain how the 

leak comes? 
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(Objected to, objection overruled, and defendant excepted.) 


A. I could not explain that; I have not known of other cases of 
the kind where you did not know the cause of the leak. 

Q. Do vessels begin to leak when you .cannot explain how it 
comes ? | 

A. Yes, sir. The coal was kept in bunkers each side of the boil- 
ers, and a little coal in the front that the deckhand shoveled out for 
me. I don’t reniember how about there being any water in there ; 
was not over there myself. It was about three-quarters of an hour or 
an hour before the water got up nearly tomy knees that I discovered 
an increase of water. I was doing my best trying to save the Sprague, 
working away to keep the fire going to keep the siphons at work. 
The water was gaining all the time. From the time the break 
occurred upon Lake Huron to an hour before the signal for the Wil- 
cox my fire was good; nothing to interfere with keeping them good. 
I kept her dry on my watch all the way; on the next watch it was 
always, dry too. I can’t say how loug I staid on the Sprague after 
the call for the Wilcox. I left the Sprague to get on the Wilcox be- 
cause she was sinking. I made no effort to get off my things. The 
other men all got off in a hurry. Captain Bowen and the second — 
got on the Sprague: The Wilcox towed her as faras she could get, I 
suppose. I am no captain ; [ don’t understand anything about navi- 
gation. : 

Q. State whether it wou'd have veen good seamanship and pru- 
dent to try to tow the Sprague across the lake to Cleveland at the 
time you got ready to leave her. 


(Objected to, objection overruled, and defendant excepted.) 


A. Well, sir, if I was to get Lake Erie for it, I would not take it 
across—yes; I mean it was not prudent. 


54 Cross-examination : 


I was on watch when the shaft first broke. We were — sight of Pt. 
Au Barques, about 8 or 10 miles off; couldn’t tell whether north, 
east, west, or south of us; could not say how far from the stern 
pipe the shaft was broken—that is for the engineer to answer—nor 
whether the shaft was tipped up when on Lake Huron. Most of the 
water, as I understand, was aft. This fire hole is right forward ; the 
siphon worked forward. I cleaned out with one siphon all the time. 
I could not say how large a leak was in there by the stern bearing, 
because I had nothing to do with the stern ; my place was forward. 
When that whistle was blown on Lake Erie I maa not tell you how 
much water was aft. When I first noticed any trouble from water 
it was about one o'clock. I set one siphon to work then to try to 
keep it out. I seen I could not do it, and tried to put in another 
siphon. I don’t know whether anybody had used the pump; they 
were steam pumps ait; the boat’s pump was working. How long 
our siphon continued to work I could not say; I left her with forty 
pounds of steam. The water was getting up to the grates then ; 
whenever it touches the grates of course the fire goes out; don’t 
know what time we got aboard the Wilcox; could not say how long 
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till we took the Sprague to the beach. It was about daylight then. 


_ During that time I was sitting on the deck. 


Q. Who was then trying to save the tug Sprague ? 

A. There was nobody trying to save her that I know of. Myson 
helped me aboard the Wilcox. There wasa pretty good sea. I didn’t 
want to venture anywhere going up. I took her when she was 
coming down. I could not say how far we were from the mouth of 
the Detroit river, nor how long it would have taken to tow the 
Sprague back to the Detroit river; don’t know anything 
abond the weather between Pigeon Bay and Cleveland. If 
she had not sprung aleak we would have come to Cleveland. 
I don’t know whether it would have been prudent to have come by 
Detroit or not. If she kept on the same as my watch I would 
have chanced it to Cleveland. If we had a good, fair wind we ought 
to be in Cleveland in 18 or 19 hours, anyway. I did not bother 
much about the weather. It would depend something on the 
weather whether it was proper to pass Detroit and go out on the 
lake. I know how the stern pipe was fixed; how the leak was — 
stopped there. I was there myself after it was fixed; I seen it. 
They got some oakum and quilts and stuffed it up, and then they got 
some Iron ore and put on top of it to keep it down. That is all I ° 
seen done. I don’t know of any other precautions being taken at 
all. I say it was prudent in that condition to goon. I say we kept 
the water out of her so far. I did not go down where the shaft 1s, 
and know nothing about the condition of things down there when 
we left there. 
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FRANK PatTEN, called on behalf of the plaintiff, and testified as 
follows : 


I live in Cleveland ; have followed the lake six years; wason the 
Sprague; I was deckhand; she had two. It was another man’s 
watch when the shaft broke. After they got rigged up and the Wil- 
cox started to tow us I did have opportunity to know what the con- 
dition was of the water. There was none, if any amount, coming into 
the hull. We all looked down below. Yes, sir; the siphons were 
sufficient to keep her clear in river St. Clair; was on watch coming 
out of Detroit river. She was then making about six inches every 
couple uf hours; then put the siphons on and pumped her out. 
I was asleep when they signalled for the Wilcox. Ellis came down 

and told me that the boat was sinking. I looked in the fire 
56 hole ; seen she was making water pretty freely. Ellis, the 

fireman, was down there. 1 should say the water was about 
eight or ten inches, maybe a foot deep. I heard signals made for 
the Wilcox. The whistle was blown twice. 

Q. What was the condition of the water from the time you first 
waked up until the Wilcox got back, whether there was any in- 
crease of water ? 

A. The water was up to the fire grates. It must have been all of 
that high (indicating about 18 inches.) When the Wilcox got back all 
the crew got aboard the Wilcox fast. We had some clothes down 
below where we slept—a suit of clothes. I did not go back for them. 
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The boat was going down pretty fast, and I thought a little more of 
my life than I did of my clothes. None of them went back for their 
clothes. After we got aboard the Wilcox there was nothing done for 
about half an hour, until they got a line and towed her ashore as far 
they could, and left her todrift. The drift setting towards shore, the 
line was taken off of her, and the captain of the Wilcox went quite 
aways from the Sprague and waited around there for about an hour. 
Then we had breakfast and started for Cleveland. The men on the 
Wilcox got breakfast first. They got through breakfast after the 
boat was towed in. 
Cross-examination : 

Have been generall- a deckhand. Never had anything to do with 
the navigation of a vessel. By deckhand I mean I wheel the coal 
to the fireman. I was asleep when the shaft broke. Was abreast of 
Pt. Au Barques; could not say exactly how far, nor what direction. 
When we past Pt. Huron I was on watch, passing coal to the fire- 
man. When we passed Detroit I was on watch—down in the fire 

hole. I made no examination at all of the broken shaft, and 

57 know nothing about the the condition of this stern pipe. They 
took some bed quilts to calk her up where the leak was. I 

went down below and seen Captain Bowen, the first engineer, and a 
couple of other men. On Lake Erie I did not go down aft at all, 
and don’t know the condition. Joseph Bowen was wheelsman. I 
don’t know what he was doing after I came on deck, nor where he 
was, nor where the mate was. I could not say exactly anything 
about how much of a leak there was there on Lake Erie. I know 
how dangerous a condition this leaky place, this stern pipe, was in 
when we passed Pt. Huron. I did not examine it, but I seen- the 
water in the hole. I went down below and seen after they put these 
bed quilts and things in, and got the siphons to work and pumpted 
her out again. That is all I know about it. Whether that bed 
clothing and stuff was almost ready to come out when we passed Pt. 
Huron or passed Detroit I do not know; don’t know anything 
about that. If she came from Pt. Huron I should judge she could 
make the rest of the way; it 1s very near one distance. From Pt. 
Huron down was in the still water of the river. After we got out- 
side of Detroit river we had a little sea. That did not make any 
difference, in my judgment. Well, I could not say exactly where the 
shaft was broken. I did not go aft at all. It was not my business. 
Whether that would make any difference about the safety I can’t 
. say. My business was all forward. I don’t know. When we 
jumped aboard the Wilcox I could not say which side of Pt. 
Au Pelee, nor how far off land or from Pt. Au Pelee, or from Detroit 
river. ‘These things are part of my business if I knew, but I don’t 
know. I can handle a tug in ariver, sir, but, to go on a voyage with 


a tug, am not exactly competent; never did it. On Lake Huron 


she was making six inches of water every couple of hours. 
58 She used to make a little water in the river—three or four 
inches in an hour or hour and a half; used to pump it right 
out.again. We worked the two siphons all the time. On Lake 
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Huron, before we got to Port Huron, I say she made, running both 
siphons, about six inches every two hours. I don’t know nothing 
about the pony pump. On Lake Erie, when I saw water in the fire 
holes, I can’t tell how much water was aft. 


Wa ttTER S. Rosg, called on behalf of the plaintiff, being sworn, 
testified as follows: : 


I live at Lorain, Ohio; have been following the lakes 36 years. 
I was mate of the Sprague. I was second mate on the steam barge 
Chisholm one season. I never served in tugs before. Besides the 
steam barge Chisholm, had never been on any other steam vessel at 
any time. The shaft broke about four o’clock in the afternoon. In 
an hour or an hour and a half the Wilcox came. I had nothing to 
do with fixing up the shaft after it broke where it went through the 
stern pipe. I seen it often after. Some water was coming in, but 
nothing to amount to much. 

Q. What was the fact with regard to the ability of the siphons or 
pumps in the tug to keep her clear of water after they got her fixed 
up and started down towards Port Huron ? 


(Objected to, objection overruled, and defendant excepted.) 


A. As near as I could tell, they worked the siphon about half the 
time. I should think, as near as I could judge, that kept the water 
out all the way from the time the accident happened. When we 

ot into Port Huron and came through there I was on deck or be- 
ow; I think I was on deck. Between there and Detroit I did have 
a watch on deck. The condition of the boat was just the 

59 same all the time. Yes, sir; the siphons kept her all right. 
Q. So that when you got to Detroit, state what need or oc- 
casion there was for your stopping there because of any leakage that 
you were not able to control; whether there was anything of that 

kind. 


(Objected to, objection overruled, and defendant excepted.) 


A. There was nothing any more than there was all the time down— 
just the same. 

Q. What do you say as to its being a matter of prudence for you 
to come past Port Huron or to come past Detroit and to try and get 
the tug to the home port in order to have her repaired there? The 
question is, whether the captain exercised reasonable prudence in 
bringing her by? 

(Objected to, objection overruled, and defendant excepted.) 


A. I think he did. On Lake Erie the first I got any intima- 
tion that the dangers of the boat was increasing the second engineer 
came and told me, and I was on watch at that time. I called the 
captain. He signalled her right off: Before the Wilcox got back I 
remember there were two signals. As soon as I got a chance to go 
and look, I went and looked in the fire hole. The fireman was just 
coming out—could not keep the steam any longer. I saw the water 
swashing around in the fire hole. To the best of my opinion, they 
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could not keep fire with the water as deep as it was; it would shut 
off the draft. From the time the packing was put around the stern 
post to prevent the water from coming in, I examined to see about 
the water coming in until we got down into Lake Erie, a good many 
times; used to go as often as every ten minutes on my watch and 
look in the crank pit. I did not go at that time to see if it was in- 
creasing. Coming down along through the river, found it just the 

sameall thetime. After the Wilcox came alongside the crew 
60 got off about as quick as they could. They were afraid she 

was going to sink. I don’t know whether they got all their 
things; I got mine. Welaid there with the Wilecox—thought better 
stop till she went down. That was all she done—lay around there 
and wait for the tug to sink. They saw she did not go right down 
and they towed her to the beach, as far as he dared go with the 
Wilcox. Then she drifted close to the beach and sank just so her 
upper works were out of the water. When we got ready to get off 
that boat it would not have been prudent to try to tow her through 
to Cleveland in the condition she then was. 


Cross-examination: 


The sum total of my experience on a tug was almost one round 
trip. This was the first experience I ever had with a broken shaft 
or with the stern pipe of a steam vessel. In my watch I went down 
to look into the crank nit, I believe they call it. I did not look at 
the stern au ag The only time I saw that was when we were down 
at our meals. It was 1ight, there where the dining-room was. I 
went to look into this crank pit to see how that leak was getting 
along—how much water it was making. That is exactly what I 
went for. I looked quite often. It may have been longer or less 
than ten minutes. I could not tell exactly. I do not know that 
one of our siphons was going all the time. I don’t know as thev 
run the pony pump at all. I had nothing to do with running of 
the siphons. I looked over the sides; could not see water running 
out all the time; should judge by that they was not going all the 
time; maybe I looked over several times on the way down the 
river—a good many times. It was natural to. Joseph Bowen was 
wheelsman. Before the signal was given to the Wilcox on Lake 
Eric, I think, he was to the wheel. I ain’t —; I forget, it is so long 

ago, whether that was in my watch or not. I think it was. 
61 I don’t know what he was doing after the signal any more 

than the rest of them—getting ready to get on the tug. Be- 
fore that signal I was keeping my watch forward. The last time I 
was down aft in the boat, I think, was about the time we passed 
Detroit. I was not down there on Lake Erie. I never tried to poke 
anything into it. I don’t know as any one did on Lake Erie. I 
don’t know anything about that. I had nothing to do with stop- 
ping the leak. When my attention was first called to the fact that 


the leak was gaining it may have been fifteen minutes before the 


Wilcox came alongside. I don’t know how long before the signal 
was given the leak began to gain. The captain was not on deck 
fifteen or twenty minutes before he blew that signal; he blew it 
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right off; I am positive he was not. I don’t know whether he made 
an examination down aft or not. My idea of it is, being in charge 
of the boat, word came to me that the leak was gaining rapidly. I 
called the captain. He came right out on deck and at once blew 
the signal for the Wilcox and she came right back. I made no 
attempt to do anything down there aft at all. I was told to get the 
boat cleared away. After we got onto the Wilcox she laid there 
some time; I could not state how long. It may have been an 
hour or an hour and ahalf. She might have taken ten or fifteen 
minutes towing us after she started in. I could not be positive 
about that; then steamed out into the bay. It was not but a 
short time before the tug got in very near into the beach and 
settled down and we started for Cleveland. Our tug had not 
touched when the Wilcox let go the line. I don’t know how 
much water was in the tug when we left her. After 1 went down 
first to look into the fire hole I did not look at the water after that 
in her. From the blowing of the whistle until the Wilcox let go 

our tug in by the beach it might have been over four hours. 
62 I could not tell exactly, and my estimate of the time of tow- 

ing into the beach was ten or fifteen minutes; might have 
been, perhaps, a little more; so that makes it from three to four, 
hours that we must have laid alongside the Sprague before she was 
taken in tow to the beach, if I have given the time correct. I can’t 
tell about that. Our captain went aboard to steer the Sprague. I 
don’t know anything about his opening dead-lights. If you open 
a dead-light you make a circular hole about six inches in diameter 
down in the hole of a boat about two feet below the deck. The 
dead-light was forward. We were at that time about thirty miles 
from the Detroit river—in that vicinity ; I think about three miles 
above Pt. Pelee; about in the course, rather on the Canadian side, 
if anything. I don’t think there was any steam pumps aboard ; I 
never saw any; none were used that morning. No attempt was 
made, so far as I know, to do anything after the engineer or some- 
body said the fire had cut off the draft. I don’t know of anything. 
I was officer in charge of the deck at the time the alarm was given, 
and at the time it happened the first officer of the vessel under the 
captain. I received no orders from the captain to do anything ; 
only to get the boat cleared away is all. I transmitted no orders to 
the crew. I saw none of the crew carrying out any orders or doing 
anything, except to get themselves and this dunnage, as I call it, 
onto the Wilcox ; that is all. 


Re-examination: 


The siphons discharged a stream, I should think, a foot above the 
water lineof the boat. Yes,sir; if they had been working. I could 
see them throwing the water out there at the side that way. 

Q. You were asked what you did while the Wilcox lay around 

there to save the Sprague—what was there you could do, if 
63 . anything? 
(Objected to, objection overruled, and defendant excepted.) 
6—787 


See os ee RY pr. . 
a! 4 a oe ren Oe OE ae ee poe hal at 
ES EE Sy Pe hapa ER NS » : 


42 THE UNION INSURANCE CO. OF THE CITY OF 


A. Nothing at all. 

Q. If it was decided to be proper to get the Sprague towards the 
shore, where would it be better for everybody that had any interest 
in her to have her go—to let her go entirely out of sight or where 
she would be nearly covered with water? 


(Objected to, objection overruled, and defendant excepted.) 


A. Right where we did take her. We took her right as near the 
beach as we could take her and where she would be under water 
where the sea would not have a chance to break her. 


*WILLIAM Ropprns, called on behalf of the plaintiff, being sworn, 
testified as follows: | 


My business is machinist and engineer; have followed the lake 
about six seasons. I was second engineer on the Sprague. After 
she was taken in tow by the Wilcox I do know about the condition 
of the shaft that was broken and its place where it went through the 
stern post. It had been stopped up‘ with quilts where the water 
came in around the shaft. I went there and looked at it several 
times. There was no great amount of water coming in after it was 
stopped up. | 

Q. From the beginning of the tow by the Wilcox until you got 
into the St. Clair river what was a fact about whether she was able 
to keep clear of water by working the siphons? 


(Objected to, objection overruled, and defendant excepted.) 


A. She was perfectly able to keep clear. 

Q. After you left Port Huron, all the way down through St. Clair 
_and Detroit rivers, did you see whether the boat was relieving her- 
self by the siphons of the water that did come in? 


(Objected to, objection overruled, and defendant excepted.) 


64 A. The siphons were taking it out as fast as it came in. 
Q. Now, tell how far you had got from the Detroit river 
before you discovered that the leak was gaining on you. 

A. It was in Pigeon Bay where the water commenced to raise on 
her. Down to that time I had not discovered any increase of the 
leak by this place at the stern. I was on watch at the time I gave 
the alarm. I did not know where the water was increasing ; I knew 
it was coming In. I could see the water in the bottom of the boat 
rising. In her engine-room we had a hole that goes down to the 
bottom of the boat through the floor; I could tell by that. 

Q.. How long before giving the alarm had you had any oppor- 
tunity to look at the place where the captain had tacked around the 
shaft where it came * sant the stern post to see what the condition 
was there ? 


(Objected to, objection overruled, and defendant excepted.) 
A. Well, I looked at the stern pipe, where you speak of, about five 


minutes before I gave the alarm; I don’t know as it was five-min- 
utes; perhaps between three and five minutes. ; 
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Q. What condition did you find it in compared with what it had 
been all the way down to Lake Huron ? 3 

A. The same, so far as I could see. 

Q. When you say that you went back there and looked by the 
stern post, and the condition was the same as that it had been be- 
fore, what do you mean—that the leak had not increased any ? 

- A. [mean I could see no difference; I could not see any more 
water coming in. 

Q. How could you account for the increase of water that you 
afterwards found coming in? Do you know anything about it? 

A. I don’t know anything about it. I don’t know where the water 
came from. : 

Q. When the Wilcox came alongside how long before you 
65 left the boat ? 
A. We got off at once. I left just as quick as I could. 

Q. From the time you first noticed that the water was increasing 
on you until you left the boat give us your best idea about how fast 
that water increased. ; 

A. Well, when I first saw the water increasing I went up and 
called the chief engineer, as I had orders to do, and I think per- 
haps an hour or an hour and a quarter; perhaps not so long. Her 
fires were out, as near as I could tell. I did not go down in the fire- 
hole, but I could see pretty well from the door. 

Q. State whether or not prudence would have permitted the at- 
tempt to bring her in that condition across the lake to Cleveland. 


' (Objected to, vbjection overruled, and defendant excepted.) 


A. I don’t think she would have reached here—never. After the 
men had all got onto the Wilcox we tried to get her ashore and save 
her as much as possible. The Wilcox took her in as far as she dared 
to go. The wind took her in until she struck bottom, as near as I 
could tell; then we left her. 


Cross-examination: 


The last time I had been down in the crank pit was about an 
hour—as long as an hour and a half—before we left. I was in the 
stern of the vessel, where the shaft was broken; was about an hour 
and a half before I left the vessel. I just went there and glanced at 
it just before I called the chief engineer. Where the shaft was 
broken was almost a part of the dining —. I went down in the 
dining-room to look at the shaft, because I thought I must be mis- 
taken about the water rising. I looked through the floor where the 
floor was broken, where the floor was taken up, at the after end of 
the dining-room. 

Q. Could you see the place where they packed the stern pipe? 

66 A. I could see a part of the stern pipe. How far the break 
was from the stern pipe I don’t remember ; it was about eigh- 

teen inches outside of the driving bearing. I cannot give the dis- 
tance from the stern pipe tothe driving bearing ; probably less than 
five feet. I think the shaft was not straight in line after it was 
broken. I think it was cockbilled or tilted a little; it was in my 


44 THE UNION INSURANCE CO. OF THE CITY OF 


watch the shaft broke. When I went down there the water waS 
sperting pretty lively; it was coming in considerable; they were 
packing it at that time when I first went down; 1 remember they 
put some oakum in. 

Q. What made it leak at the stern pipe on Lake Huron ? 

A. It was broken. 

Q. What was broken ? 

A. I think the stern pipe was broken, for one thing; that stern 
pipe was not less than five nor more than seven feet under water ; 
when I went down there on Lake Erie I merely cast a glance ;_ that 
was between three and five minutes before the alarm was given on 
our boat; I did not go down in there; it was under the dining-room 
floor; the dining-room lamps were lit; the light from the dining-room 
was sufficient ; there was no light under this floor or back where the 
shaft was that I remember of; it was not necessary; this was an 
hour and a half before the signal was blown to the Wilcox; during 
that time the ponys were ruuning; siphons were running; that is 
all we could do to keep her from sinking; I don’t know whether 
any one else went down to the shaft; there was no oakum or stuff 
put in that J know off; I can’t say; it was out of my jurisdiction 
entirely ; I don’t know; it was something I didn’t pay any attention 


to. I don’t recollect whether I saw the captain at all on deck before: 


the signal was blown; I think he was asleep. The first engineer 
got up immediately when I called him; I don’t think he had his 

clothes off ; the Wilcox came alongside, perhaps an hour after 
67 the whistle was blown; I think they blew three different sig- 

nals. For an hour and a half before the tug was abandoned 
the water had been gaining; I don’t know where it was gaining ; it 
it showed signs of gaining aft; if it came in the boat it must have 
shown aft; it showed right under our engine-room where I could 
see ; our engine-room was further aft than the middle of the boat. 
Whether the water was or not, during that hour and a half, pouring 
in through that leak I don’t know; I cannot account for how the 
water came in; I don’t know where the water came in; when I first 
discovered the danger, an hour and a half before the Wilcox came 
alongside, we was in Pigeon Bay then, perhaps ten or twelve miles 
above Point Pelee. They doa good deal of tug repairing an- machine 
work at Detroit; they make: shafts; they have some large engine 
works there. 


Redirect examination : 


I cannot tell you exactly how long her stern pipe was ; a hole was 
made in the stern post; then the stern pipe was what you may call 
a sort of a pipe put through that hole; furnished a sort of a socket 
in which the shaft worked. Then there is packing put in around 
. that shaft to keep the water out. It must have projected in there a 
distance or else could not get the gland on, which is a sort of a socket 
which slips out, and this stern pipe is packed to keep the water out ; 
then the gland is screwed up tight soas to keep the water out; I did 
oo oa that stern pipe closely to see to what extent it was 

roken. ) 
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Q. What I asked is, whether you made any examination of that 
stern pipe so as to know that it was broken, or whether it was a mere 
guess ; a mere hypothesis on your part that it was broken? 

A. No, sir; when I answered the question before I told it 
68 to the best of my judgment; I did not examine the stern 
pipe at all; didn’t examine it any more than just glanced at 

it merely. 


Recross-examination : 


I did glance at the break ; just ran down there and glanced at it 
when she first broke. It is upon that I base my statement to the 
jury that the stern pipe was broken. The shaft was cockbilled a 
little ; it was out of position, as near as I can remember. 


GEORGE EL ts, called on behalf of the plaintiff, being sworn, testi- 
fied as follows: 


Live in Cleveland ; when the shaft broke I was on watch; I was 
deck hand on the Sprague; passed cual to the fireman; Mr. Ellis, 
my father, was fireman. 

Q. After you got under the tow of the Wilcox did you have any 
occasion to go to see where they put packing around ? 

A. No, sir; I did not; I had no business there. I was about an 
hour on watch untibthe Wilcox took hold. 

Q. You may state whether during that hour the water came in 
to make you any trouble there. 

A. No, sir; there was no water came in. My father worked the 
siphon ; it was his duty. 

Q. You say during all that time, as you were going through the 
Detroit river, the siphons were able to keep her clear of water ? 

A. Yes, sir; they was. I come on watch the night the boat went 
down, at 12 o’clock and went down in the hole; I did not notice 
any water there then. It was about one o’clock when I got this coal 
pretty near all shoveled out to the fireman, and I noticed the water 

coming in underneath the coal. I told the fireman there 
69 was water in here, and he said there is water out here too in 

the fire hole, so he said he would go to work and put on the 
siphon. I kept on shoveling out coal yet, and he went on deck, I 
suppose; I don’t know where he went to; but anyhow the water 
kept on coming in. I had no more use down in the fire hole; I had 
enough coal out to do him for quite a while and went up on deck 
and loafed around the deck probably a half an houror more. ,When 
I looked down the fire hole again he was up over his ankles in water 
in the fire hole; so he went to work to put on another siphon; that 
was two of them forward; I don’t know whether it was forward or 
aft, the siphons he put on, but he put two more siphons on, but the 
water kept increasing, coming in. 

Q. How long after that, if you heard at all, before they made an 
alarm to call the Wilcox back ? 

A. The water was then up to the ash grates when they whistled 
for the Wilcox ; she was sinking then. 

Q. What made you all leave the Sprague ? 
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A. We were afraid we would go down with her; she was sinking 
then ; the men left hastily. We had breakfast after the Wilcox’s 
had their breakfast—six o’clock or after six ; after we had towed the 
Sprague into shore and had turned around towards Cleveland. 


Cross-examination : 


After the shaft was broken the coal that was up on deck aft on 
one tug was thrown overboard before the Wilcox came. I suppose 
about thirty tons—twenty or thirty tons; Icould notsay. The coal 
bunkers were right on the main deck, on ‘the side of the boilers; the 
builers are down in the fire hole. There was coal down in the hold 
forward of the fire hule. There was no coal in the bunkers at the 

time she broke down. I suppose there wasa little floor under 
70 the coal forward; I don’t know about that. The tug was 
plank on the inside. There was a flat floor in her; it was 
about ten feet wide. I do not know how high that was from the 
bottom of the boat. When I first discovered sume water forward I 
was upwards of fifteen feet, very near that, from my father. I did 
not know how deep the water was when I went out out on deck. 
When I looked down again he was up to his ankles in water. I 
don’t know anything about how much there was aft in the vessel at 
that time. I do not know anything about the condition of this leak 
that was at the stern pipe; ‘nothing about how it was fixed nor 
where the shaft was broken. I don’t know how much water was in 
her when we left her. In the fire hole it was up to the grates. I 
should judge they were about eighteen inches high above the bottom 
of the boat. We were between the Dummy Light and the Detroit 
-river—about half way. I do not know how many miles from the 
river to the Dummy Light. During that half hour I loafed around 
the main deck; right around amidship of the boat, near the fire 
hole; I had nothing to do. I did not get ready to leave the boat 
during that time. I hadn’t any clothes‘to save. From the time I 
went on deck the first time until the whistle was blown, I could not 
say how long it was; I suppose it was about a half an hour or an 
hour afterwards. During the half hour I was on deck I don’t know 
where the mate was, or anybody, only I and my father. I don’t 
know what they were doing. I believe it was the captain that blew 
the whistle; before that I don’t know what he was doing. I saw 
him the time he had hold of the whistle rope; that is the first time 
I saw the captain. After that we left the boat in about twenty min- 
utes I suppose, or a half an hour after. 


71 Epwarp Ke try, called on behalf of the plaintiff, being 
sworn, testified as follows: 


I have lived here (Cleveland) about twenty-seven years. Have 
been in tugs a little. I have been only a part of two seasons in a 
tug. I have sailed sailing-vessels, steamers, steam barges. I have 
been master since the spring of 1858. 

Q. You are familiar with the ordinary make of tugs in this 
harbor and of the work we do? 
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A. Yes, sir; somewhat familiar. 

Q. Did you ever sail the Sprague at all ? 

A. I was in her a few trips; yes, sir. 

Q. I will suppose that the Sprague was in charge of a tow upon 
Lake Huron along about the 21st of July, 1884; that when she was 
seventy or eighty miles above Port Huron, on Lake Huron, she 
broke her shaft, so that she became unable to take her tow, and after 


- lying by an hour or so another boat came on, the Wilcox, and was 


hired to take her tow in charge and herself besides, and bring them 
on to Cleveland. Now, I will suppose that the captain in charge 
went down to the place, when the shaft came through the stern post, 
and by the aid of oakum or quilts stopped up the leak, so that no 
larger amount of water came in than he could draw off by the use 
of siphons. Suppose in that condition of things he came on to Port 
Huron, and found on the way down from there to Port Huron he 
had no difficulty in keeping the boat clear from water from any 
source, what do you say about his exercising his judgment to keep 
on in tow in that way to bring his boat home to Cleveland to have 
her shaft rebuilt and to have her put in order there—whether or not 
it was reasonably prudent under those circumstances? 


(Objected to as not giving all the circumstances and incompetent. 
Objection overruled and defendant excepted.) 


72 A. Well, if the hull or body was in good shape, nothin 
wrong with that, Icould not see any cause why he should 
not bring her here; it is rulable to do so. 

Q. Taking into account the time of year, that being in July, would 
that be a favorable time to do it? 

A. Yes, sir; of course; late in the season, in November, it proba- 
bly would not be as safe to bring her here as it would be in summer 
weather. 

Q. How long before this had you managed this boat? 

A. The trip before she broke down ; the same season. 

P Q. What was her condition, so far as you were able to judge, to do 
uty? 

A. She was in first-rate condition. 

Q. Suppose that coming through the St. Clair river, the St. Clair 
lake, and Detroit river, the siphons acting with the steam that was 
kept up were sufficient to keep her clear from water, what would you 
say as to its being a matter of prudence to go on past Detroit in the 
tow she was, the weather also being favorable at that time, to try to 
get through to her home port to Cleveland, whether it would be 
reasonable prudence for a captain to exercise to do that ? 

A. I should think he was using good judgment, as long as the 
weather was good, to bring her through. 

Q. Suppose that in the course of the night, along about two or 
three o’clock in the morning, after they got into Pigeon Bay, almost 
to Pt. Pelee, the water was discovered coming in from some source 
or other, the captuin went back, but could not find there was an 
substantial increase of water coming by the stern pipe, throug 
which the shaft came; finding that in about the order he fixed it be- 
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fore, but that she was filling with water from some source, the water 
gaining on them; finding that after they put on their siphons, 
73 perhaps put on the pony purnp in addition, the water contin- 
ued to gain on them, what do you say as to the propriety 
then of signaling the Wilcox that was ahead to come back and take 
them in charge and_ take them ashore; whether that would be a 
prudent course for the captain to take? 


(Objected to, objection overruled, and defendant excepted.) 


A. That would be a prudent course to take, to get the assistance 
of a tug to take him ashore or take him to some port. 

Q. Suppose now they had got so far down they were within two 
or three miles of Pt. au Pelee, three or four miles from the Canadian 
shore, state whether it would be prudent then to ask the captain to 
tow the sinking tug Sprague ‘in towards the shore so as to get her 
ashore well as he could. 


(Objected to, objection overruled, and defendant excepted.) 


A. That would bea prudent course to take, to get the assistance 
of a.tug to take him ashore or take him to some port. 

Q. Suppose now they had got so far down they were within two 
er three miles of Pt. au Pelee, three or four miles from the Canadian 
shore, state whether it would be prudent then to ask the captain to 
tow the sinking tug Sprague in towards the shore, so as to get her 
ashore as well as he could. 


(Objected to, objection overruled, and defendant excepted.) 


A. That is the only resource he would have, so far as I could see. 

Q. Suppose that in the course of an hour the water had risen 
from a few inches up to the knees of the fireman who was trying to 
keep up the fire in the fire hole, the siphons working all the time, 
the pony pump, perhaps, in addition, what do you say as to whether 
it would have been prudent to try to bring her across the lake to 
Cleveland ? | 

A. No; I don’t think they would have got her across; it would 
have been impossible to do it. . 


74 Cross-examination : 


Q. Suppose that on Lake Huron this tug broke hershaftand driving 
bearing, no bearing inside at all to support the wheel outside, and 
that in doing that she had broken her stern pipe and had caused 
the water by the breaking of that stern pipe to squirt in there in 
great quantities; that would be a dangerous leak, would it not ? 

A. Yes, sir; it would. 


Redirect examination: 


Q. Suppose it was a dangerous leak ; if the captain, after getting 
back there to it, by the use of oakum and blankets packed in around 
there against the sides, was enabled to overcome the leak so that by 
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the use of merely one siphon half of the time it kept the boat free 
from water; would it be in any way hazardous to attempt to go on 
with the tow ? 


(Objected to, objection overruled, and defendant excepted.) 


A. No; so long as the hull was in order I see nothing to hinder 
bringing her through. 

.Q. The bull being in order or the stern pipe, do you mean? 

A. If the stern post was broken then her hull would not be in 
order, but the stern pipe is a different thing. You can pack the 
stern pipe or calk it even if it is broken. I have run through the 
lakes with a broken stern pipe. If the stern pipe was broken the 
vessel would be in an unseaworthy condition as soon as that was 
broken if I could not calk it. If I could stop the leak I would call 
it seaworthy. 


Recross-examination : 


Q. Would you call her seaworthy with her shaft broken between 

the stern pipe and the driving bearing, not over two feet inside the 

stern pipe, and the propeller wheel is fast in its place outside? 

75 A. That boat was solid in there so that her shaft could not 

have raised up. Her stern bearing was right up to her stern 

post, almost so the shaft could not work in it, unless the shaft was 
shoved out four or five inches. 

Q. Suppose it did cockbill ; then it would havea tendency to break 
the bearing? — 

A. Of course. 

Q. Now, suppose that it cockbilled and had broken the stern pipe, 
not only that, but it pushed the timber up there and broke the floor 
and broke something about it—cockbilled to that extent—now you 
cannot say that vessel was seaworthy, can you ? 

A. Not if she was leaking. If I could not stop the leak I would 
not consider her seaworthy. 

Q. Could she have been repaired at Port Huron or Detroit? 

A. She could not at Port Huron, but at Detroit of course she 
could. She could have been repaired at Port Huron by sending the 
shaft to Detroit. The shaft could have been taken out at Port 


. Huron and a pine block driven in there, making it so tight nothing 


could make it leak. That could have been done by putting her in 
the dock. It would not take long to plug her up, of course. 

Q. How long would it take such a tug as the Wilcox to tow the 
Sprague alone twenty miles in a light sea or in a light wind? 

A. She could do it in two hours. I think she could tow her ten 
miles an hour. If she was filling with water they dare not tow her 
at full speed ; would have to tow her slow. 


W. B. Scort, called on behalf of the plaintiff, being sworn, testified 
as follows: 

I was acting for the Union Insurance Company of the City of 
Philadelphia, as agent in this city, along in 1884. 
(—187 
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76 Q. I want to know if you recall the circumstance of the tug 

Sprague being reported to you as having a broken shaft up on 
Lake Huron and being started to be towed from there down to Cleve- 
land by the Wilcox. 


(Objected to, objection overruled, and defendant excepted.) 


A. ldo, sir. It was about the 23rd of July. I know Mr. Patrick 
Smith, the owner. ; 

Q. Will you tell us whether Mr. Smith came to your office and 
signed such proofs of loss as you prepared for him there? 


(Objected to, objection overruled, and defendant excepted.) 


A. I made proofs of the loss of the tug Sprague in the usual way 
and sent them forward to the company at Buffalo. 


(Answer objected to, objection overruled, and defendant excepted.) 


Q. Who signed them? 
(Objected to, objection overruled, and defendant excepted.) 


A. Mr. Patrick Smith. ; 
Q. You may state whether at the time he executed an abandon- 
ment that you had drawn up of that vessel for him. 


(Objected to, objection overruled, and defendant excepted.) 


A. Yes, sir; it was some time in July, 1884, I sent that on to the 
company. 

Q. Now, after this had been sent on, you may state whether the 
company sent on any person here to go through and examine the 
condition of the tug—sent some one on from Buffalo. 

A. Captain George McCloud was sent here by the underwriters to 
examine the vessel as she lay on the beach where she was wrecked. 

Q. Do you know whether he went over in a tug from here and 

who furnished the tug that went over there ? 

A. He came here and one of Smith’s tugs went over there. 


Cross-examination:. 


Q. Those matters you have spoken of were in writing, were 
they? — : 

7 A. Partly in print and partly in writing. No request has 
been made to me to furnish them. : 


WitiraM Scott, called on behalf of the plaintiff, being sworn, tes- 
tified as follows: 


I am the son of Captain Scott. I know Captain McCloud, of Buf- 
falo. | 


Q. When he came up here in July, 1884, to find out about the 
condition of the hull of the Sprague did you go with him across the 
lake ? 


(Objected to, objection overruled, and defendant excepted.) 
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A. Yes, sir. 

Q. Whereabouts did you find the hull of the Sprague, if at all, 
with reference to Pt. Au Pelee? 

A. The light-house was plainly in sight ; probably a mile or so. 

Q. Do you know about when that was? 

A. Yes, sir. 

Q. What date was it? 

A. Well, we telegraphed—— | 


(Objected to.) 


Q. What was the date when you telegraphed ? 

A. As soon as possible after we notified the company. 

Q.. Just as soon as possible after they got the notice? 

A. Yes, sir; that the boat was ashore; as soon asa man could 
come here from Buffalo. : 

Q. Do you remember whether that was in the month of May? 

A. Yes, sir. 

Q. Now, you may go on and tell what the condition of the tug 
Sprague you found to be over there, whether she was under water 
and how far from the shore, ete. 


(Objected to, objection overruled, and defendant excepted.) 


A. Well, she was in shallow water—that is, probably ten feet of 
water ; probably one-eighth of a mile from shore. Well, one rail, 
the rail out of the water, was very badly broken, but she had fallen 

out of port towards the lake,and the waves had washed in 
78 and washed her decks, and everything exposed the machin- 
ery. 3 

Q. Whether or not the boat was practically broken up or not is 
what I want to know ? 

A. She was. 

Q. Do you know what conclusion Mr. McCloud reached there hi m- 
self in regard to it that time ? 


(Objected to, objection sustained, and plaintiff excepted.) 


Judge INGERSOLL: I offer to prove that this agent said while there 
at the time she was a total loss and that nothing could be done to 


recover it. | 
The Court: I rule it out on the ground that he could not bind 


the company by saying that. 
W. B. Scort, recalled, testified as follows: 


By Mr. INGERSOLL: 


Q. I want to ask you what the custom is among insurance com- 
erm here in Cleveland in regard to employing an agent in their 
ehalf to go around and examine the tugs in this port every spring 
preliminary to insuring them so as to get the rating of the various 


tugs? 
(Objected to, objection sustained, and plaintiff excepted.) 
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Q. (Paper handed to witness.) Was that issued by your firm’s 
agent in Buffalo of this company ? 

A. Yes, sir. 

Q. Do you recollect where you got that valuation that was put 
there on the tug? : 


(Objected to, objection overruled, and defendant excepted.) 

A. From the underwriters’ book. They have a book for the pur- 
pose of classifying all vessels and placing upon them the value for 
the purpose of insurance. 

The Court: Now, you may ask whether the underwriters employ 


aman to go around in the spring to find out the condition of the 
various tugs and other craft here for the sake of rating them, witha 


view of determining the rate of insurance to be paid. 


(Exception by defendant.) 


79 By Judge INGERSOLL: 


_ Q. What do you say? | 
A. They do, sir; that is, for their own convenience entirely. 


Patrick SMITH, called in his own behalf, being sworn, testified as _ 


follows: . 


Have lived in Cleveland since 1836; in the tug business twenty 
or twenty-five years; have run a tug on the lakes, between here 
and Detroit and Ashtabula, and all around—Toledo. I was the 
owner of the Sprague in the month of July, 1884. After this tug 
had gone to the bottom in Lake Erie, and I got report of the thing, 
I went over to Mr. Scott’s office, to the agent where I had got her 
insured, in the city. 

Q. State whether he at that time drew up certain proofs of loss 
which you signed there at that time. 


(Objected to.) 

Q. Who drew up the proofs of loss? 

A. Captain Scott. 

(Objected to, objection overruled, and defendant excepted.) 
Q. Who signed them ? 

(Objected to, objection overruled, and defendant excepted.) 


A. I signed them. 
Q. You may state whether any objection was ever made since that 
to the form of that proof by anybody. 


(Objected to, objection overruled, and defendant excepted.) 


A. I never heard any. : 

Q. (Handing paper to witness.) Look at that and see whether that 
is a note that was given for insurance. | 

A. Yes, sir; that was paid when it fell due. 

Q. They accepted the entire amount of the note, did they ? 


(Objected to, objection overruled, and defendant excepted.) 
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A. Yes, sir: 
Q. Have you held any public position here in this county 
80 within the last four or five years? 


(Objected to; objection sustained.) 
Judge INGERSOLL: I want to show that the witness has been one 


- of the county commissioners of this county within the last five years. 


Q. Suppose that a man has a tug upon Lake Huron, in charge of 
her as captain; she has three vessels in tow, and her shaft breaks 
three or four feet in front of the stern post, somewhere along there, 
and in the course of an hour or two, along about five o’clock in the 
afternoon, another tug comes along and he puts it in charge of his 
tow and fastens himself on the stern of the tow and gives attention to 


_ the accident that has happened; finds that the water is coming 


in there, but by the help of oakum and bed quilts packed in there 
he is enabled practically to shut out the water, shut it out so that by 
the use of a single siphon half the time between there and Port 
Huron, which is a distance of seventy or eighty miles, he manages 
to keep control of the water; what do you say as to whether it is the 
exercise of good seamanship and prudence when you reach Port 
Huron to continue right on to bring her to her home port in Cleve- 


_ land ? 


(Objected to, objection overruled, and defendant excepted.) 


A. Well, I would consider it good seamanship. Wedo not regard 
the breaking of the shaft as a very serious accident, whether it is in 
port or out of port. 

Q. If you could stop the leak state whether any such boat would 
be seaworthy. | 


(Objected to, objection overruled, and defendant excepted.) 


A. I would not consider her unseaworthy to tow to Detroit or any 
other port. : 
Q. Suppose, after working her along in that way, you found 
81 after you got to Port Huron you had managed to keep the 
water out so it had not gained on you; you kept on down 
through the St. Clair river, Lake St. Clair, Detroit river, got to De- 
troit, and you find you have kept your water, and it is the month of 
July—twenty-first or twenty-second—what do you say as to its be- 
ing prudent to keep on in connection with that tow and bring her 
to the home port ? 


(Objected to, objection overruled, and defendant excepted.) 


A. I think it would be prudent and good seamanship. The 
Sprague had a stern post between her wheel and her rudder port, and I 
think the space between the wheel and the rudder port was about three 
inches. Ifthe shaft was broken inside the hull there would be 
nothing to prevent the shaft slipping back so as to let the wheel 
come back until it does strike against the rudder port. 
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_Q. I want to inquire if, up to the time you had hired Captain 
Bowen and he took charge of this boat, you had any ground tosup- 
pose he did not have ordinary ability as a tug captain. 


(Objected to, objection overruled, and defendant excepted.) 


Q. Whether you had any means of knowing that he lacked 
reasonable and ordinary skill. : 


(Objected to.) | 
The Court: I do not think it is important, but you may prove it. 
(Exception by defendant.) 


A. I had him with me a part of the season before as mate. His 
reputation stands as being a sober, practical man — everybody I 
have heard speak about him; and when I saw him operate tugs for 
us and Mr. Bradley he seemed to handle them first rate. 


Cross-examination: 


I don’t know how many years since I had a master’s paper—six 
or eight or ten—quite a number. I have been sailing back 
$2 and forward for twenty or thirty years; never did stay on a 
salary ; was never hired to stay on any boat in my life; I never 
sailed regularly ; I have sailed fora week or two occasionally, some- 
times a month or so, Just as business required me, when one of our 
vessels did not have a captain. Port Huron is the furtherest I have 
ever gone In charge of a vessel of any kind from Cleveland. I went 
up there with a tug fora barge and towed the barge back. The 
next furthest trip I ever made from Cleveland was to ‘Toledo and 
Conneautand Erie. That is as far as I have been. I never took a 
tow from here to one of the upper lakes; never sailed in any vessel 
in that trade in my life. | 


By the Court: 
Q. State to the jury what became of your boat. 
A. She went on the beach there; she was a total loss; yes, sir. 


Lewis P. Sarru, called on behalf of the plaintiff, being sworn: 
testified as follows : 


I am the son of Patrick Smith; I am familiar with the construc- 
tion of the Sprague ; she was put on our docks several times to be 
fixed—to work at her machinery. I do not suppose the wheel could 
slip or slide back more than four or five inches from the stern pipe 
before the flukes of the wheel would strike against the rudder post. 
If the shaft was broken, by any means, entirely off it would go 
right oo ; the velocity of the boat through the water would carry 
it back. 


Plaintiff offered in evidence notice served upon counsel for de 
fendant to produce proofs served the 16th day of February, two 
days before commencement of the trial and swearing of the jury. 


(Objected to, objection overruled, and defendant excepted.) 
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83 A copy of said notice is hereto attached, marked “A” (see 

ge 130). The plaintiff, immediately after the jury was 
sworn, demanded of the defendant the production of the proof of 
loss and the abandonment described in said notice last above men- 
tioned, and at this time renewed said request and demanded that 
defendant produce said proofs of loss, and at the time of both of 
said demands defendant refused to and did not produce said proofs 
or abandonment. 


Captain Bowen, recalled for further cross-examination, testified as 
follows : 


Q. I want to ask you whether the clothing of your crew was not 
put aboard the Selkirk on Lake Huron? 

A. I think some of it was while we was lying there a couple of 
hours. I suppose some of our things were inoved ; to what extent 
I don’t know. J did not put my clothing on the Selkirk. Some of 
their clothing was put there—what they had of their own; they 
oo a part of it and put it on the vessel while we were laying 
there. 

Q. How many signals did you blow to the Wilcox to come back, 
on Lake Erie? 

A. I blew two long blasts; I don’t know whether I repeated it or 
not; I have no recollection of repeating it; I may have repeated 
it; Ido not say I did,and I do not say I didnot. After I first blew 
the signal until the Wilcox was alongside I should judge it was 
thirty minutes—thirty or forty. 

Q. During the hour before you left your boat where was Joseph 
Bowen ? 

A. I could not tell you where he was—around deck somewheres. 
I don’t know if he was down aft any of the time; I did not send 

him down aft that I know of; did not send anybody down 
84 aft. I opened the starboard dead-light just before we left 

her—after the tug let go towing her to the beach, so she 
would fill up quick and lay easy. She was partly filled up. It 
was no detriment to open it or keep it shut. 

Q. She was not on the bottom then ? 

__ A. I should judge it was probably two feet below the main deck ; 
she was pretty near landed when I opened it. 


Counsel here moved the court to take the case from the jury on 
the ground of absence of proof of a loss of plaintiff’s vessel within 
the policy, and because there is not sufficient testimony to justify a 
recovery. | 

The motion was overruled by the court; to which ruling the de- 
fendant duly excepted. 

And the foregoing was all the testimony offered by the plaintiff 
to maintain the issues on his part in chief. 
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And the defendant, to maintain the issues on its part, offered in 


evidence the following testimony, to wit: 


Defense. 


Davin GirarDIN, called on behalf of the defendant, being sworn, 
testified as follows: 


I was master of the tug Wilcox ; I have sailed outside lake tugs 
thirteen years; we picked up the Sprague on Lake Huron, about 
seven o’clock in the evening. I asked the captain the condition of 
his boat when I came to him; he said his shaft was broken and 

they were leaking very bad and in a sinking condition. 
85 Q. And did he say to you that the shaft was cockbilled ? 

_ A. He said after the shaft broke it tipped up—cockbilled. 
I made a bargain with Captain Bowen to tow his tow to Cleveland 
for four hundred dollars, and that if his tug was in such a shape 
that he did not want to take the chances to come to Cleveland he 
could drop off at Port Huron or Detroit. He said if he should give 
me a signal at any time that I should let go the tow and go to him; 
the signal was to be foux.whistles. As we went down Lake Huron 
we had very fine weather, no sea to speak of. At nine o’clock in the 
following morning we passed Port Huron; passed Detroit about 


seven in the evening; we rounded Bar Point Light at eleven thirty 


p.m.; my watch was way off at 12 o’clock; I left my mate in 
charge; the weather was fine; I was relieved and left the deck about 
a quarter past twelve. 1 was called at three o’clock or a few minutes 
before; I got up as soon as I was called, put the wheel hard-a-port, 
checked down, and rounded to and alongside the tug Sprague. 
Q. What was the weather then ? 
A. We had a nice breeze from the southwest; not a great deal of 
sea; just a nice little sea; a good summer breeze. 
Q. State to.the Jury whether or not the weather you had then 
was usual or unusual for that season. | 
A. Something we have generally in the summer; the crew of the 
Sprague Jumped aboard ; then we layed from a hundred to two hun- 
dred feet—we drifted apart; we lay thus over three hours. 
Q. At whose solicitation did you finally take her in tow ? 
A. The captain’s; I had some talk with him. 
Q. What, if anything, did Captain Bowen say to you during those 
three hours on the subject of towing his vessel anywhere ? 
A. He did.not say anything; when we did take her in tow 
S6 finally we towed her about three-quarters of an hour towards 
the beach ; at the time that I came back to her, in response to 
her signal that morning, she was in the center of Point au Pelee pas- 
sage, about five miles from the Canada shore; I should judge between 
thirty and thirty-five miles from the river, when the Sprague had 
water in her up to the floor of the fire hole. If we had — her in tow 


we could have towed her eight miles an hour, with the weather as 


it was that night; we were making seven miles an hour, 
Q. State to the Jury whether or not it was practicable, in your 
opinion, to have towed the Sprague back to the Detroit river. | 
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A. Yes, sir; it was if the men had staid aboard of her. 

Q. What men aboard of her would have been necessary ? 

A. It would want them all there. 

Q. Suppose that this tug broke her shaft two or three feet inside 
of her stern pipe and between the stern pipe and driving bearing, 
and broke the stern pipe, so that the water sperted in there in large 
quantities, and they stuffed that up with oakum and blankets and 


quilts and what not, and then put some pieces of iron ore on the 


edges of the quilt outside; suppose that that shaft when it broke 
had tipped up, and after stuffing it up the best they were able to do, 
they left a stream of water coming — as large as a person’s finger, 
what do you say as to whether the tug was in a seaworthy condition ? 

A. I say she was not. 

Q. You may explain to the jury what would be the tendency of 
that wheel—having that wheel out there in the water, and the shaft 
broken between the stern bearing and the driving bearing. 

A. The tendency would be, if she got into any sea, the least 
wab-ling would keep that packing loose. After we let go of the 

tug Sprague we remained in the vicinity fifteen or twenty 
87 minutes, then started for Cleveland; followed the tow several 

hours after I Jet them go. There was one tow into the harbor 
and there was one outside three or four miles when I got here. 

Q. What is the fact as to whether there was anything that morn- 
ing to interfere with navigation that you saw or knew of? 

A. I did not see anything to interfere with it. 


Cross-examination by Judge INGERSOLL: 


I reside — Amherstburgh, Ontario; I came voluntarily, because 
I wanted to, at Captain Reardon’s request ; didn’t make any bargain ; 
he didn’t promise to do anything but find my expenses; Mr. Swan, 
of Detroit, he gave me some money to come over to Cleveland, or 
my fare; he gave me enough for two men—twenty dollars; I did not 
go aboard the Sprague at all; did not see what condition she was in 
at all; that was not my business; I can tell what the captain told 
me; I cannot tell what condition she was in then. 

Q. If the shaft had been broken entirely off, entirely through in- 


- side of the hull, and the boat should start up after that, it would 


carry the wheel back against the rudder post, would it not? 

A. It would depend on how fast she was going through the water; 
at the rate of a mile or two an hour it would not carry it back; she 
would have to go four, five, or six miles. I could not start up that 
fast just after hitching onto the tow. On Lake Huron it took us 
fifteen minutes, I believe, before we got usual speed. We were mak- 
ing six or seven miles an hour; we were going fast enough to throw 
the wheel back against the rudder post. 

Q. You recollect the exact words, I suppose, that were used now 

over a year and a half, when you came alongside of this 
88 captain and his boat? 
A. Yes, sir; I can. 

Q. You had not had anybody call your attention to it since, had 

you, to see if you remembered it—to remind 7# what it was? 
8—787 | 


—ctinenaiaiian neat 
ee a nee ais 


5 HE UNION INSURANCE CO. OF THE CITY OF 


A. Yes, sir; I have. Mr. Swan, three or four weeks ago. He is 
a lawyer at Detroit. 

Q. What time did you say it was when you got down to the 
mouth of the Detroit river that night? 

A. It was about eleven o'clock; between ten and eleven. It was 
my watch then. At the time they were whistled to come back we 

ras between thirty and thirty-five miles out into the lake. 

Q You did not mean to have us understand yesterday that after 
you were whistled to come back there by Captain Bowen, of the tug 
Sprague, and got back there that you told him it was best, in your 
judgment, to tow the boat back to the mouth of the river, did you ? 

A. I did not tell him. I was not there to tell him anything. I 
did not tell him any such thing as that. | 

Q. Do you mean to express the opinion that good seamanship 
would have required, when you got back there, to have taken the 
Sprague and towed her back into the mouth of the Detroit river? 

A. If the men staid aboard the boat, I should say it was. They 
did not indicate any desire to stay aboard. They seemed to be in a 
hurry. I don’t know what reason they had for it. I did not go 
aboard the Sprague to see how much water there was there; it was 
none of my business. 

Q. I suppose the men there knew better whether they wanted to 
get off in a hurry than you did on the outside? : 

A. I suppose they would know. 

Q. Did you hear more than one signal ? | 

A. I did not hear any, only the second signal. 1 did not 
89 hear the first-signal. I heard from the mate there had been 
a signal before that. 

Q. After you got and came back there did you take any minute 
of the time, from time to time along, from a watch you had or any- 
thing with you? 

A: As soon as I got the men off the boat I looked at the clock 
myself and went down in the engine-room. I did make a minute 
of it. I looked at the clock again when we started fur Cleveland. 
It was eight o’clock or a few minutes after. When we first went 
alongside the Sprague we tock off all the crew but the captain, and 
she drifted off a little ways, and I had to go back the second time 
to get him off, and he was on deck. After we got him into our tug 
he was on our deck talking to me. We talked off and on until 
after break fast. 

Q. Did you talk about the advisability of putting the boat out on 
the beach ? | 

A. Not for three hours after she lay there. 

Q. Did you ask him what he wanted to have done? 

A. I asked him what he going to do. He said he would stay 
around and see what she was going to do; expected she would sink 


in fifteen minutes. 


Q. If she was going to sink in fifteen minutes there could not be 
much done to get the boat to the beach ? | 
A. Not if she was going to sink in fifteen minutes. 
Q. Who proposed taking her to the beach ? 
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A. Captain Bowen. 

Q. Did you say you were ready to do it? | 

A. I was ready to do-anything he wanted me to do. I was hired 
to do his work. 

Q. How near did you get that boat to the beach ? 

A. Our boat, being ahead, went within five hundred feet. I did 


' not measure it. 


Q. Could you see her then ? 
90 A. Yes, sir; she was in plainsight. A. The wind was drift- 
ing onto the beach. I waited until she touched the beach 
before I came away by orders of Captain Bowen. 

Q. Suppose a vessel was found leaking—that her shaft had been 
broken. Do you say that if the captain could manage to stop the 
leak substantially, so that one siphon working half the time would 
be able to keep the boat clear of water, it would not be good seaman- 
ship to tow her along and get her to her home port? 


(Objected to, objection overruled, and defendant excepted.) 
A. No, sir; I don’t think it would; I would not take the chances. 
Q. What would be in the way? The weather was fine. 


A. We cannot figure on the weather being fine all the time; if we 
could we could get where we wanted to. 


By Mr. GouLDER: 


Q. Did you notice the condition of the tug’s dead-lights that morn- 
ing on Lake Erie? | 
A. Yes, sir; I did; after daylight the starboard light was closed ; 


I seen it opened some time after that. 


Q. How long before you tovk her in tow for the beach did you 
see that dead-light opened ? 

A. A half or three-quarters of an hour. 

Q. Do you know who opened it? 

A. I did not see who opened it; the captain went aboard of her 
and when he came back that light was opened. 

Q. Who had been aboard of the vessel between the time of taking 
off the crew and your seeing this dead-light open for three-quarters 
of an hour before she was taken in tow? 

A. There was nobody but the captain. 

Q. Judge Ingersoll asked you what was to prevent it being safe to 
pass a port of repair with the boat. I wish you would explain that 
a little more fully to the jury. Did you explain as fully as you 
wanted to? 

A. I claim it was not advisable to pass a port in that condition ; 
that she was not in a seaworthy condition. 


91 By Judge INGERSOLL: 


Q. You do not know whether the leak was stopped up or not, do 
rou ? 

A. I did not go aboard to see. 

Q. If the leak was stopped up was she not seaworthy ? 

A. No, sir; not in that condition. 
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Nep McGurrg, called on behalf of the defendant, being sworn, 
testified as follows: : 


I reside just above Amherstburg—a couple of miles; was mate 
of the tug Wileox; have sailed on river tugs twelve seasons. As 
we came alongside on Lake Huron I heard the captain say his shaft 
was broken. I did not hear anything about the cockbill. I heard 
him make theagreement. He said when he blew the whistle to him 
for to come back—to come and come like hell—he said he would. 
I did not hear the captain say anything about the condition of the 
Sprague. I heard the crew speaking of it. We went down Lake 
Huron from Point Au Barques to the river. We had nice weather. 
At that time there were at Port Huron two dry docks that I know 
of and at Detroit three. Detroit isa good place for repairing broken 
shafts or anything of that kind; see lots of them repaired there. I 
took charge of our tug after we passed Detroit, between Colchester 
and Bass Point, at 12:0’clock midnight, before the tug sank. They 
blew their whistle within a few minutes to three, as near as I could 


get at it. I blew to the schooner to look after his line and called 


the captain. We started back to the Sprague Just as soon as we 
could get the schooner’s tow line off. A signal was blown when we 
were going back to her. From the time the first signal was blown 
until we got back to her it was not over twenty minutes. The 

weather at that time was a breeze from thesouthwest. There 
92 was no storm; a little swell running, not to amount to any- 

thing. We lapped our bow on her quarter and the crew got 
aboard, except the captain; she swung around away from us; we 
backed up and got alongside again and got him aboard. We laid 
right close to her and watched her sink. We drifted, I suppose, 
five hundred feet at times and back up and ahead ; kept right close 
to her; worked right close to her; didn’t go away from her any. 
After we had taken the captain off the first time it was over three 
hours until we took her in tow for the beach; during that time 
nothing was done toward saving or rescuing or doing anything else 
with the Sprague; during that time the captain went aboard of her 
in her small boat. 

Q. You may state what, if anything, you know about the condi- 
tion of this vessel’s dead-lights at any time that morning. 

A. They were open after the captain went aboard, before we took 
the vessel in tow for the beach, all of an hour. I saw the starboard 
dead-light open ; before the captain went aboard they were shut. 
We had breakfast before she was taken in tow. I have been an 
ofticer on these tugs before and since—first mate. I know how a tug 
is formed aft and the shaft runs out generally ; I have seen them. 

Q. Suppose that the tug Sprague has her shaft broken between 
the driving and stern pipe so that the piece of the shaft attached to 
the wheel sticks inside her two or three feet or such a matter, and 
the wheel is on the outside; the stern pipe is broken—split so that 
a great deal of water squirted in—and they put some oakum in there 
and_ quilts or something or other and stopped that leak, except that 
on the under side there is a leak the size of your finger, what do you 
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say as to whether that vessel is in a seaworthy condition to be towed 
after three other vessels ? 
A. I should not think she was. 


93 -Cross-examination by Judge INGERSOLL: 


I was never in a tug when the shaft was broken. 

Q. Now, what was there about the case that was supposed to you 
that you say made her unseaworthy ? 3 

A. He said she had made quite a bit of water; where she had 
made water stuffed in with blankets. Stuffing in blankets made her 
unseaworthy to go across the lakes; that is what he was talking 
about. 

Q. If you had a leak in a vessel would not good seamanship re- 
quire you to stop it up in some way ? 

A. Certainly. 

Q. Then it is not making it unseaworthy to put blankets in ? 

A. That was all right; I did not understand him that way at all. 

Q. How did you understand him to say? 

A. I understood him to take the boat outside in that shape. 

Q. Well, she was already outside. She was upon Lake Huron, 
you know, seventy-five miles or so to start with. Would not good 
seamanship require they should try to stop the leak on the start, 
and, after they got it fixed, to tow ahead ? 

A. Yes, sir. 

Q. Suppose they had got the leak so stopped that by the use of 
one siphon half the time they kept her clear and were in connec- 
tion with the tow that would take them right on to their home port 
at Cleveland, where the owner of the tug lived, and you had gone 
seventy-five miles from where the break occurred down to Port 
Huron, would you not deem it advisable to keep right on as long as 
the leak was not troubling you any? 


(Reference in question to home port and where the owner lived 
objected to.) 


Q. You would take that into the account, would you not, if you 
were deciding about taking the boat home rather than to leave her 
somewhere away from home? 
94 A. I don’t know as I would. : 
Q. Then I will not ask you any further questions about 
that if you do not know whether you would or not. 

A. I was in charge of the boat on Lake Erie. I know when 
Captain Girarden came on deck. I called him just as soon as they 
started to blow the whistle. I can’t say whether one blew before he 
came out; there was one blown after he came out. 

Q. Now, did the first one blow before the captain came out? 

A. I don’t know whether he-was on deck or not before it was done 
blowing. The first one was not done before I called him. I think 
he. heard the first signal. I don’t know whether he did or not. 

Q. Then if there was one blown while he was asleep that would 
be three. Do you know whether there was one signal blown from 
the Sprague before the captain came out of his birth at all? 
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A. I do not know whether he came out of his room or not; he 
was up before it was done blowing. The Sprague crew seemed to 
get on lively ; some of them looked as though they were in a hurry. 

. When we got along there I supposed she was sinking. 

Q. Then afterwards she did not sink quite as fast as you folks 
expected there, did she? 
A. No, sir; she did not. 


Redirect examination : 


I supposed she was sinking, because he said if anything was 
wrong he would blow his whistle, and to come back in a hurry; that 
arrangement was made on Lake Huron. I said to Judge Ingersoll 
there that the leak would not be dangerous while we had that 
weather that we had in the rivers on Lake Huron. 

Q. That was smooth water ? 

A. Yes, sir. | 


95 GILBERT NEwrtoy, called on behalf of the defendant, being 
sworn, testified as follows: | 


I reside at Royal Oak, Michigan ; have been an engineer on the 
lakes about fourteen years. I was first engineer of this tug Sprague. 
I was off watch when this accident occurred. When the second 
engineer came to the room and called me out I went out and I says, 
“Where is this thing broke?” “ Down aft, somewhere.” I went 
down; I went to the engine-room in the first place, and was not 
satisfied that it was broke. I opened my throttle, and of course she 
made one revolution or two, and I came to the conclusion it was 
broke. I ran down, and into the cabin, and I saw where the floor 
was. I can’t say whether it was tore up by the machinery or the 
trap-door was taken up where I could see my work; see the shaft 
was broke and the water coming in there. The second mate says 
to me, “ There is water below.” I started and went around into the 
engine-room. I had a door from the cabin-room there into the 
lower engine-room. I went in there and saw she was making water. 
I went up into the engine-room and I says, “ Get those siphons on.” 
We started two siphons aft. I went forward and I started two more, 
and then I went down after I got those siphons started and started 
the pony pump. That was to help free the boat. Then I went in 
to see where the water was coming from, and they had got quilts in 
there and oakum, so that I could not really see where the water was 
coming from, and I noticed we was lowering the water, and I told 
the captain we were lowering the water. 

Q. How much water was there in her at that time? 

A. Ihad no gauge; no, sir; I should think there was about a foot 
of water, possibly a foot and a quarter. They had passed a line to 
the vessel, and the vessel came alongside. 
96 Q. What was done, when alongide, with the clothing of the 
crew ! 
A. I think it was put on the vessel; I put mine on the vessel— 
my clothing—my valise. I could not tell what time it was the Wil- 
cox picked us up; I think it was before supper; I would not say 


» Se te alliage a 


PHILADELPHIA VS. PATRICK SMITH. 63 


positively. I went on watch at six o'clock. I think we were taken 
in tow before I went on watch. I was on watch until midnight. I 
don’t —" what time it was the tow was made up and we got 
started. 
Q. During that watch from six to twelve o’clock what, if any- 
thing, was done in the way of siphoning or pumping on your boat? 
A. Well, we had one siphon that we used nearly all the while; it 


was a small one; that siphon would throw about an inch-and-a-half 


stream; I think that was what it was. We used, I think, about 
three minutes during the hour the pony, as slow ‘as it would 
turn over—the pony pump; by working it full stroke I could 
throw a two-inch stream of water, but the way I worked it it did 
nut. I wenton watch at six o’clock the next morning. I would 
not be certain where we was the next morning. During that and 
my next watch, from six o'clock in the evening until midnight, 
going down the Detroit river, I was just running along the same way, 
with one siphon going nearly all the time; probably there would be 
three or four minutes during the hour that I would shut it off. 
When I used the pony pump I would shut the siphons off a minute, 
in order to let the stream come up. ; 

Q. How much of the time was it that you had nothing going— 
either pump or siphon ? 

A. It would not be over three or four or five minutes to the out- 
side in an hour. I went off duty then at 12 o’clock midnight. I 
was called between one and two’clock; when I came down in the 

engine-room I looked down; I saw the water coming up. I 
97 __ says, “ Put the siphons on.” The second says, “ The siphons 

are on.” Iran forward and looked at the steam gauge; the 
steam was coming down; I ran forward and I says to the fireman, 
“ Put in some fire.” I saw there was water in the fire hole, the water 
rising there. I think about five minutes after I first got there I 
went down into the fire hole myself and the water had got up there 
so it shut my draft off—shut my damper; it would be about a foot 
deep. I went back in the engine-room ; my steam was going down 
and I went below and opened another injection—entered the suction 
pipe for my pony into the bilge and let my pony run as fast as she 
would and shut off one siphon there. 

Q. What was the depth of the water in the engine-room ? 

A. There was probably twenty inches of water; when I came up 
my steam was going down and I went forward ; when I got forward 
to the fire hole again my fire was out ; the water had raised forward 
and put my fire out. 

Q. Now, when did you leave the boat and get on the Wilcox ? 

A. I could not tell you exactly what time it was ; somewhere near 
three o’clock, I think ; from the time I came on deck I was engaged 
in trying to clear the boat of water. 

Q. During that time state, if you know, whether or not any one 
went down aft to where the broken shaft was? 

A. I could not say whether they did or not. 

Q. Have you any knowledge on the subject ? 

A. I could not say whether anybody went down there to try to 
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stop the leak or not; the shaft was broken just aft the driving bear- 
ing; there was a beam there to hold the floor of the cabin with. 
Q. How far outside of the stern post was the wheel, say, to the 
center of the hub? : 
A. The center of the hub would be somewhere between twenty 
and twenty-six inches ; I can’t tell exactly how wide the hub 
98 was; the wheel was eight foot six or eight foot eight in di- 
ameter; the distance from the driving bearing to the stern 
pipe was probably forty inches; it wes between three feet and forty 
Inches. 


Cross-examination : 
After T found out the shaft was broken T paid attention at once 


towards keeping clear of water, The water was coming at that time. 


so lively T thought it desirable to put on two siphons in the rear and 
two siphons forward, and also set the pony pump at work to keep it 
clear, 

(Q. Now, after the captain had worked awhile at stopping the leak, 
With semebody te help him, one of your siphons running the greater 

wart af the time managed to Keep the boat clear after you ence got 
rer clear? | 

A, After we once got her clear—one siphon nearly all the while 
and the pony occasionally. 

Q. Then it is fair to conclude, if I understand you, inasmuch as 
it took four siphons to start with a pony pump, the water running 
in so fast, that they made out to stop a considerable part of the leak 
when you got to where one siphon would control her ? 

A. Yes, sir. 

Q. Did you pay any attention at the time you went back there to 
see whether this shaft was cockbilled—slanting on an angle from 
where it left the stern pipe—from the line it had been working on ? 

A. When I went back there, when I got so I could see to it, the 
shaft was—the after end had drawn back. The wheel drew it back, 
— but the two pieces of shaft were lying the same as they 

roke. ) 

Ps Then how much was the shaft canted one way or the other out 
of line? } } : 

A. I don’t hardly think it was canted any. . 

Q. After you got down into the Detroit river, as I under- 
99 stand you, you had not any further difficulty in keeping her 
clear with that one siphon, occasionally using the pony pump, 

as you say? , 

A. No. 

Q. After you got down there where the signal was made for the 
tug Wilcox to come back and she came back, do you know how 
soon after she got back alongside of you the crew left the boat you 
were In? 3 

A. It was a very short time. | me 

Q. Why was that? Why did they get off pretty quick ? 

A. My business was done in it. All my fires was put out, and I 
wanted to get off. I did not want to stay on a boat that was very 
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likely to go down with me. I can’t swim. I wanted to be on some- 
thing I knew would hold me. 
Q. After you got aboard you lay around there some time on the 
Wilcox waiting? She did not go down as fast as you expected ? 
A. No; she didn’t go down quite so fast as I thought she would 
when I got off her. Sunashote, I believe it was the captain of our 


_ tug, says, “We are going to tow her to shallow water.” I under- 


stood our captain to say he did not want to leave the boat until she 
‘went down, so he could report to the owners where she was. I heard 
the captain of the Wilcox say if somebody would go aboard and 
— her he would put a line on her and tow her in towards the 
shore. 

Q. Do you understand the constraction of that boat in the bottom, 


inside, so as to tell us whether if water should get through between 


the planks at one end of the boat there would be anything to pre- 
vent its running right along on the bottom clear through to the 
other end of the beat? For instance, if water should come in 
through the bows weuld there be anything to prevent its runni 
along as far as the fire box and then running even under that a 
showing itself there in the engine-reom ? 7 

A. No; after the water got up about five inches in the fire 
100s hole it would run aft. &. 


By Mr. GouLper: 


Q. So if the water came in aft it would run forward ? 

A. Not until it raised about two feet over the keelson aft; then it 
would show the water forward. Under the boiler the coal dust had 
got in so that the water had to raise higher forward than the tim- 
bers was to get back. When the accident first happened, when I 
got there, they had it covered up so that I could not see the stern 
pipe; they had blankets and quilts or something in there. 

Q. Judging from the cant there was to the shaft itself, was there 
enough of a cant to require the breaking of the stern pipe, or would 
that be accounted for by the space that would be between the shaft 
and the stern pipe itself? 

A. Well, the opening between the two pieces of shaft, the pulling 
back of it, would account for the opening—would account for what 
opening there was. 

. Have you not expressed the opinion here, since the accident, 
that you did not think the stern pipe was broken. 


(Objected to, objection overruled, and defendant excepted.) 


A. I told him I did not think it was broke, but it might possibl 
be broke. I did not know it. He asked me that question and 
answered it; I said it might not have been broken. 

Q. Did you not say just now you told Mr. Smith you did not 


think it was broken ? 
A. I told him I did not think it was broken; it might be, but I 


didn’t know. 7 
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By Mr. GouLpER: 


Q. Where were those siphons working that you used on the way 
down, the one that you used continually ? 
A. It was just after — the engine. 


101.  Joun McMonraat, called on behalf of the defendant, being 
sworn, testified as follows: ) 


I was on the Wilcox at the time the Lake Erie signal was given 
ealling her back. I was on watch, but didn’t hear the signal. I 
was between decks, down below in the boat. When we came along- 
side the wind was blowing a little, not very strong though. We 
took the crew of the Sprague about three o’clock ora little after 
three, and it was after breakfast before we towed her to the beach. 

We had breakfast, it might be six o’clock, and it might be a little 
after six o’clock, that morning, on account of the confusion. I no- 
ticed her dead-lights—I couid see right through from the starboard 
side—they were open; it was before we took her in tow. After we 
let go of the Sprague I guess we remained around there a half an 
hour; then started for Cleveland. 

Q. From the time you left the rivers until you started for Cleve- 
land, state what the weather was, whether there was anything to 
interfere with navigation. | 

A. There was not anything to interfere with us. We could go 
over all right, certainly. It did not interfere with vessels in tow ; 
they sailed over to Cleveland very nicely. I know they were over 
here when we got over. 


Cross-examination: 


I could not exactly tell what time it was I saw the dead-lights 
open. 

Q. Do you know how it was you could see the dead-lights on both 
sides while the captain and the other men could only see it on the 
starboard? ae 

A. I was between decks; they were on deck. I did not say I seen 

both sides at the same time. I say I looked and I saw right 
102s through, and saw the dead-lights on the port side of her. I 

was right abreast of her, between decks, on the Wilcox. It 
was right after break fast. 


Redirect examination : 


The between decks that I speak of, of the Wileox—that is, on her 
main deck ; these dead-lights were very near on a level with me. 
The captain and the others were higher up on the upper deck—about 
eight or nine feet above the main deck. 


By Judge INGERSOLL: 


Q. Have you not stated, when you saw the dead-lights, you did 
no! know whether it was after you started to tow her in or before? 

A. I said it was before; I said it was after breakfast; I say it was 
after breakfast I noticed the dead-lights being open. : 
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Q. Where was tle captain of the Sprague at that time? 

A. Well, I don’t know; he went aboard twice. They were open 
after he gotaboard. I know it was after he went aboard. I noticed 
them open after he came back again. 


GrorGcE P. McKay, called on behalf of the defendant, being 


sworn, testified as follows: 


Served as master on the lakes twenty-one seasons; on steam- 
vessels and screw-propellers and side-wheeled vessels—principally 
screw-propellers. My occupation now is managing a line of vessels— 
Cleveland Transportion Line. 

Q. Managing what feature of the business, principally ? 

A. The whole business of the line, including the repairs. I have 
seen the tug N. P. Sprague; she would class as medium size river- 

tug; an outside tug as distinguished from a harbor tug. 
103 Q. Suppose that vessel, having a tow of three vessels, 

breaks down on Lake Huron, breaking her shaft between the 
stern pipe and driving bearing, and the stern pipe breaks, and the 
timber which goes across over that shaft and supports certain par- 
titions, holds other supports and other partitions, is lifted up so it 
breaks these partitions above; the consequence is a leak from that 
stern pipe, squirting water up there in large quantities, so that four 
siphons and a pony pump can no more than keep it out; state to 
the jury whether that is a dangerous leak or what sort of a] 
it is. 

A. I should consider it a very dangerous leak. 

Q. Now, suppose that by putting oakum in there and wrapping a 
quilt around, holding the edges of the quilt down some way or other 
with iron ore, they temporarily stopped that leak, except 4 stream 
of water comes in on the under side of the shaft as large as a man’s 
finger; no effort is made to secure that wheel on the outside|nor the 
broken end of the shaft on the inside; what do you say as to 
whether that vessel would be seaworthy in that condition? \ 

A. I do not consider her seaworthy in that condition. I was at 
Port Huron in the fall of 1883 and had a vessel on the dock—that. 
is, repair shops and dry dock also. They had facilities at Detroit 
for repairing boats and machinery. 

Q. Suppose that the captain, having temporarily fixed up his boat 
as I have described, on Lake Huron, the crew put their clothing on 
another vessel, and the tow is taken in charge by another tug, and this 
broken down tug, so fixed up as I have described, is hitched on the 
end of the tow with an arrangement that whenever she blows a 
certain signal the tug towing them is to come back just as quick as 
she can to their relief; that in fine weather and smooth water they 

have gone down the west shore of Lake Huron and the cap- 
104 tain has seen fit to pass Detroit and pass Port Huron and get 

out on Lake Erie, about midnight of the 22nd of July; 
when they have gotten out perhaps fifteen or eighteen miles they 
have a nice southwest breeze, some sea, are making seven miles an 
hour, perhaps, the whole tow; suppose they find the water gain- 
ing in that tug so rapidly that all their four siphons and pony pump 
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will not keep it clear, when would good seamanship and prudence 
require the signal to be given and assistance brought back to the 
tug ? 

‘A. Just assoon as they discovered the water was gaining o: them, 
I should say. | 

Q. What sort of seamanship would it be, after discovering that, to 
goon for an hour and a half without giving that signal, all the 
time going away from the rivers, until the water had got up per- 
haps so as to shut off the draft in the furnace, and they had been 
keeping their fires up for the purpose of working their siphons and 
pumps? — 

A. I think they would be taking a great deal of risk when they 
knew the water was gaining on them—carelessness on their part. 

Q. After getting down perhaps twenty-five miles from the rivers 
what sort of seamanship is it or would it be, having called a tug 
back there which was entirely at their service, for the crew, includ- 
ing the captain, to leave the tug and stand there on such a tug as 
the tug Wilcox three or four hours before attempting to get her to 
any place of safety at all? 

A. Well, [ should think they would try to get her to the beach if 
they could not float her to get her back to the river. | 

Q: Now, suppose they discovered the water gaining to as an alarm- 
ing extent as I have stated at one o’clock, and, running on in that 

time an hour and a half, the water gains about eighteen 
105 = inches, and then they lie by three or four hours befure at- 

tempting to do anything, and let her drift there, wabble 
around in the sea, and then they tow her for three-quarters of an 
hour toward the beach and cast her off, and she has not sunk yet; 
what do you say as to whether they could have got that vessel to a 
safe place in the Detroit river, if at one o’clock, when they were fif- 
teen or eighteen miles away, they had called this tug to their assist- 
ance and tried to get it back there? 

A. I think he would try, in the first place, to get her into a safe 
harbor, and then if he could not get her back tothe river he should 
beach her along towards the shore most anywhere. 

Q. The point of the inquiry was whether there would be time? 

A. Plenty of time; three or four hours, if she is only out of the 
river two hours; plenty of time to get back to the river in three or 
four hours, because she would go back in half the time, the tug 
alone, to what she would in a tow—four vessels—three vessels and 
a tug. | 


_ Cross-examination : 


Q. You could not use the time that had already gone by to get 
back. There is no rule by which you can determine how soon a 
boat is going to sink when she begins to sink? 

A. You cannot tell exactly. , 

Q. Can a poor man that has only run a tug for three or four 
seasons tell how soon a tug will sink if a man that has had twenty 
years’ experience cannot tell? 

A. Cannot tell how soon; he can have some idea about how soon 
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a, vessel is going to sink. He may be mistaken a certain time, not 
mistaken four or five hours. It would be a natural desire of 
106 the man managing the boat to try to get her to her home 
port if he thought he could. The distance from Point Pelee 
across to Cleveland is about fiftv miles. 

Q. Now, if he had come from the mouth of the Detroit river, thirty 
or thirty-five miles, without his vessel sinking, and then discovered 
the vessel sinking, and then discovered the water gaining, having 
before that time one siphon working, he now puts on three more at 
once to relieve the boat of water—now, on making that discovery 
should he at once have signalled for the tug to come back to his 
assistance before trying to see whether he could keep her clear by 
the use of additional siphons and pump? 

A. Probably not. I suppose you would not want to pass on that 
very minute he put them to work, but he could very soon demon- 
strate whether they were gaining on the water. It would not take 
long. 

Q. If he put on the whole force of siphons and the pony pump 
in addition, and found he could not control the thing in a little 
while, it would be about time for him to appeal for help to come 
back ? 

A. Yes, sir. 

Q. Suppose that the boat had been filling so rapidly that in the 
course of a half or three quarters of an hour the water had deepened 
in the hole from three to some eighteen inches. I would ask you 
whether that would not justify him in getting his crew aboard the 
Wilcox pretty promptly when he got there? 

A. I do not think it would justify them getting off the boat with- 
out a further effort to tow the tug back. 

Q. Suppose the master of the Wilcox would not tow her back 
unless some one would stay aboard to stear her; he will have to con- 
form to that request ? 

A. I suppose he would naturally find some one to stay aboard to 

steer her. 
107 Q. Now, in the case supposed by Mr. Goulder in the origi- 
nal break-down, you said, on the supposition put by him as 
to the condition of the boat, that if the condition was as he described 
it the boat was in an unseaworthy condition. Will you please state 
the things that make up the unseaworthiness in the case he sup- 
osed ? 
. A. The broken shaft and broken stern pipe—broken machinery. 
. Q. May a boat that is broken down, as far as her shaft is concerned, 
if there is no leakage coming from that broken shaft, any more than 
naturally occurs there while the shaft is actively in motion, be in 
fit condition to be towed across the lake, although she may not be 
seaworthy to tow other boats herself? 

A. Yes; she may if she is not leaking. 

Q. Now, if the break at the time the shaft is broken is such that 
that the captain, with some assistance and by the use of oakum and 
a monkey-wrench to work at the gland in front of the stern pipe, 
succeeds in stuffing the packing in around there and screwing it up 
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tight, and thereby stopping a leak which immediately on the acci- 
dent required four siphons and a pony pump to clear out the water 
to such an extent that it only required a moderate sized siphon to 
keep it clear, would you not call that a pretty fair stopping of a leak? 


(Objected to ; objection overruled; defendant excepted.) 


A. Yes, sir. 

Q. Now, suppose in that condition he comes along down to Port 
Huron, and is himself a stranger about the shops there at Port 
Huron. Cleveland is his home port, and he knows there are excel- 
lent shops there for repairing a broken shaft. He has this leak under 

| his control,as I have supposed, and the weather is fine. Is it 
108 — showing a lack of ordinary prudence on the part of the cap-. 
tain to conclude that he will come on to-morrow home as 

long as he is getting along as well as he is? 


(Objected to, objection overruled, and defendant excepted.) 


A. If he knows everything is all right, itis all right. If he is 
in doubt about his wheel being all right, and having secured the 
leak in the stern pipe, then it would be prudent for him to stop and 
ascertain it. 

Q. Iam assuming that he has been running along for fourteen 
hours, and during all that time he has kept the leak absolutely under 


his control, using one siphon not all the time; he has been able to 


keep the boat free of water, goes back then and finds the packing 
as he left it, all working right, the leak not gaining on him; is it not 
reasonably prudent for him to conclude that he will come on to Cleve- 
land to the home port? ee 


(Objected to, objection overruled, and defendant excepts.) 


A. Not necessarily. I think he ought to stop and pack that stuf- 
fing-box with hemp packing when he got in the river to make 
doubly sure of it. He just temporarily fixed it up until he got in 
a harbor. After he got there he should make it sure ? 

Q. That is the prudence that your mind would indicate ? 

A. Yes, sir; Tam talking about what my prudence would be. 

Q. I am asking about a man of ordinary prudence who found his 
packing had worked well, was serving the purpose for which he put 
it in. 

A. I understand from your questions that it was temporary, for 
that time, until he got to the river. 

Q. Then I understand you do not believe in the doctrine of letting 
well enough alone? 

A. I do until such time as you can make it more secure. 

Q. Now, is not that question addressed to the man who is present 
and sees how things are working ? 

A. Yes; but he has a disabled boat, and he ought to make 

109 = it secure before he goes outside—ought to make it secure if 
it is not secure. If he is certain that it is all right, then it is 

all right. 
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Q. You say there are machine shops at Port Huron for mending 
a shaft or making a new one? 

A. No, sir; I did not say that; I said there were ordinary ma- 
chine shops. 


By Mr. GouLpEr: 


Q. What is your opinion as to the proper, secure, and effectual 
stopping of a leak or stuffing of a box where — is a stream of water 
coming in on the underside of a shaft the size of your finger? 

A. It is not properly packed, because they screw them up tight; 
so they do not leak at chen they are properly packed when the 
boat is lying still. They usually leak a little when the boat is 
running, but not in the manner indicated ; a stream the size of 
your finger. 


By Judge INGERSOLL: 


Q. te you ever have the circumstances of a broken shaft on a 
vessel ? 

A. Never had a broken shaft, but have had a broken coupling, 
with a broken stern pipe, stuffing-box, and all. I have had that 
experience in 1873 on the propeller Geneva on Lake Superior. 

Q. Were you enabled to pack around that stern pipe so as to pre- 
vent leaks and get to a port of safety ? 

A. No, sir; we were not. The water came in all around. 


By Mr. GouLDER : 


Q. How long did it take her to sink ? 
A. She was twenty-three hours in sinking; loaded with thirty-two 
thousand bushels of wheat—a full cargo. : 


Sargeant WILLIAM LINE, called on behalf of the defendant, being 
sworn, testified as follows : 


I am the signal officer of this port ; I have a record of the weather 

for this place for the 22nd and 23rd of July, 1884. 
Q. What is the record for the 22nd of July, 1884? 

110: A. The wind on the 22nd was eight miles in the morning, 

twelve miles in the afternoon, and seven at night. On the 
23rd it was twenty miles in the morning—that is, 7 a. m.; thirty 
miles maximum velocity. Those are maximum velocities I have 
given you. ‘They fell from thirty miles in the afternoon—some 
time between the morning or afternoon, rather—to thirteen miles at 
night. 

Q. Have vou a record of the putting up of storm signals here ? 

A. Yes, sir. 

Q. Now look at July 22nd, 1884, and see what that shows. 

A. The signal was hoisted at 6.30 p.m. It was received at six 
thirty p. m. and hoisted at six thirty-five—five minutes after receiv- 
ing the telegram. 

Q. Upon what instructions, if any, do you show those signals? 


(Objected to.) 
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A. We have a telegram from Washington giving the order. I 


have the original of that order here. Yes, sir; hereit is; Jaly 22nd, 


received at six thirty p.m. “ Up signals Buffalo, Erie, Cleveland; 
section five—Sandusky, Toledo, Detroit ; section four—Port Huron, 
Alpena, Mackinaw, Grand Haven; section three—Milwaukee; section 
one—Escanaba, Marquette, and Duluth; (signed) Hazen.” There 
is a signal office at Detroit. | 


Davip GIRARDEN, recalled, testified as follows: 


By Mr. GOULDER : . 
Q. I wish you to state to the jury just what the captain of the 
Sprague said and all that he said about the condition of the vessel 
at the time he emploved your tug to tow him. 


A. I came up alongside the Sprague and I asked the captain what 


was the matter. He said his shaft was broken; they were in a 
sinking condition. The shaft had cockbilled ; he thought the stern 
pipe had broken. : 


111 Gi.pert Newton, recalled, testified as follows: 


Q. What, if any, talk did you have with Captain Bowen after the 
Wilcox took you in tow in regard to your leak or what should be 
done? 


(Objected to, objection sustained, and defendant ensebied 


And the foregoing was all the testimony offered by the defendant 
to maintain the issues on its part. 


, 


~ And further, to maintain the issues on his part, the plaintiff of- 
fered in evidence the following testimony in re uttal : 


Rebuttal. 


Witiram H. McNILrte, called on behalf of the plaintiff, testified 
in rebuttal as follows: 


I reside in Cleveland ; lived here about 35 years; have been en- 
gaged in the running of tugs and steam vessels on the lakes sixteen 
or seventeen years. 

Q. Over what waters have you been running—all the way between 
here and Detroit and Lake Huron? 

A. Yes, sir; familiar with it. 

Q. What do you say as to the liability of encountering logs or 
dead wood of any kind fifteen to twenty-five miles out from the 
mouth of the Detroit river ? 


(Objected to, objection overruled, and dutenitent excepted.) 


A. You may strike a log; there is frequently logs through the 
lakes. They get drifted from rafts in that part of the lake—in most 
all parts of the lake for that matter. 

Q. What do you say as to the wearing of the packing around the 
shaft in the actual use of the tug ? 
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A. It will wear, sir. 
Q. What would be the result of that wearing ? 
A. It would leak, more or less. | 


112 Louis P. Situ, recalled, testified in rebuttal as follows: 


Am familiar with tug running or operating. 
Q. To what extent will packing wear around the shaft inside the 
stern pipe in the actual use of the boat? 


(Objected to, objection overruled, and defendant excepted.) 


A. It wears away very fast, and you have to keep screwing up on 
the gland; when the packing is wore out you have to renew it. 
The result of this wearing away of the packing is that the more you 
use it the more the boat leaks. 

Q. So that when you are running about without any shaft broken 
at all, after the =e has been worn awhile, what effect does that 
have upon the leaking ? 


(Objected to, objection overruled, and defendant excepted.) 
A. It allows the boat to leak. 


Cross-examination : 


I have been superintendent of a tug line for nearly ten years, of 
the harbor tug line here; 1 have never been master of a lake tug, 
but I have been master of the other tugs for the last eight years— 
that is, in the harbor here: I have run a tug for a month at’a time; 
Inever had charge of a tug to the upper lakes; never had charge 
of a tug by Sandusky. 


Captain Bowen, recalled, testified in rebuttal as follows: 


Q. There has been a frequent remark made here by Mr. Goulder 

in regard to the putting of iron ore onto the packing that you used 

around the gland when you found the break there at the 

113 back end of the boat. You may state whether you made use 
of any iron ore to do any packing with ? 


(Objected to.) 


A. No, sir; I did not put any iron ore on quilts to hold them in 
place; didn’t have iron ore there; didn’t see any iron ore put on 
quilts or packing to hold them in place by anybody else; I put the 
packing around that gland and tightened it up; used a monkey- 
wrench to screw it up with. 

Q. When the agent, McCloud, that has been referred to here came 
over to look at the boat, you may state whether you went over with 
him ? 

A. Yes, sir; I took him over to the boat; I went with a tug and 
took him there. 

Q. What do you know, if anything, about his disposing of any 
other furniture or property of that boat while he was over there? 


(Objected to, objection overruled, and defendant excepted.) 
10—787 
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The Court: I will permit it on the ground that you omitted in 
chief. 


A. I gave those fishermen what he picked—what was washed 
ashore; it was bedding, buckets, life-preservers—all small things 
that washed ashore; I didn’t count them all up to see what there 
was ; some was in the fish shanty and some was up to the house. : 


Cross-examination : 


McCloud lives in Buffalo, I suppose ; I don’t know; don’t know 
where he is now. 7 : 

Q. What had the fishermen done about this property ? 

A. Well, all they done was to pick it up and carry it up, some of 
it, in the fish shanty and some to the house; the life-preservers and 
a quilt or two up to the house. 

Q. McCloud did not take any of it away from there, did he? 
114 A. Not that I saw. | 
_ Q. (Witness produces paper.) This license was issued to you 
in August, after the accident, which was in July. Where have you 
got anything before that? : 
A. It isat home. I have got two more there. 


(These licenses were brought in, and they, as well as one produced 
as above, were licenses as first-class pilot and mate of steamers on the 
lakes, as provided for in the Revised Statutes of United States, and 
their production here is waived, the witness being permitted to 
retain the said licenses and not further put them in evidence. 


Patrick SMITH, recalled, testified in rebuttal as follows: 


Q. What is the fact about the wearing of the packing around the 
shaft while it is in regular use? 


(Objected to, objection overruled, and defendant excepted.) 


A. It wears; yes, sir. : 

Q. What is the result of its wearing in regard to leaking ? 

A. Why, it wears and it is no trouble to pack it. All you have 
to do is to unscrew the gland, put in some more packing. shove it 
into the stern pipe, and screw up the gland. 

Q. Do you know what was the value of this boat? 


(Objected. to as immaterial.) 
A. About twelve thousand dollars. 


Mr. GoutpEr: I object to this question and answer and move to 
strike them out. , 

The Court: It ought to have been asked in chief. 

Mr. GouLpER: I put my objection on the ground that it is utterly 
immaterial. 

The Court (to Judge Ingersoll): You offer it because you omitted 
it in chief? : 

Judge INGERSOLL: Yes. 

115 The Court: And Mr. Goulder moves to strike it out. I 
overrule the motion. | 
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(Defendant excepted.) 


Q. You told us on your direct examination that you made a trans- 
fer when you went down to make your proofs of loss of your entire 


interest in that tug to him at that time. Have the Union Insurance 


Company ever transferred back to you ? 


(Question objected to, objection overruled, and defendant ex- 
cepted.) : 


A. No. 


The plaintiff offered in evidence the protest of the tug that was 
made. 

Defendant objected, objection overruled, and defendant excepted. 

A copy of the protest is hereto attached, marked “ B,” and before 
said protest was read in evidence or commented upon to the jury 
the plaintiff’s attorney withdrew the same from the evidence and 


- told the court that plaintiff claimed nothing from it. 


And the foregoing was all the testimony offered upon either side 
and upon both sides in the trial of said case. 


And, the testimony being all in, defendant moved the court here 
to take the case from the jury and direct a verdict for the de- 
fendant. 

Motion submitted and overruled by the court; to which ruling 
the defendant excepted. 


116 The Charge. 


And thereupon the court charged the jury as follows: 

GENTLEMEN OF THE Jury: The plaintiff, Patrick Smith, brings 
his action against the defendant, The Union Insurance Company 
of Philadelphia, upon a policy of insurance dated the 6th of May, 
1884, to the plaintiff for the sum of $7,00U upon the tug N. P. 
Sprague, then owned by the plaintiff, and its tackle, apparel, and 
furniture, insuring it from the 6th day of May, 1884, to the 10th 
of December, 1884, in consideration of the premium therein ex- 
pressed to be paid. 

In assigning the breach of said policy on behalf of the defendant 
the plaintiff says that during the continuance of the policy, to wit, 
on the 18th day of July, 1884, the said vessel, N. P. Sprague, in its 
regular course of business, left the port of L’Anse bound thence for 
the port of Cleveland, and that the said vessel was then stout, 
staunch, and strong and in all respects seaworthy for the voyage she 
was about to undertake, but while on said voyage and before the 
completion thereof, to wit, on the 23rd day of July, 1884, and with- 
out fault or negligence on the part of this plaintiff or those in 
charge and management of said tug, but solely by reason of the 
perils of navigation so insured against bY the defendayt as afore- 
said, the said vessel sprung a leak, and although the plaintiff and 
his agents and the officers in charge of the said vessel used all 
reasonable endeavors to prevent said vessel from filling with water 
they were unable to do so, and within a short time after the dis- 
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covery of said leak the vessel filled with water and sank and then 
and there became a total loss; that promptly thereafter, to wit, on 
or about the 24th of July, 1884, this plaintiff caused proof of said 
loss to be made to the defendant in all respects as required by the 
provision of the said policy, and on or about said date, in compli- 
ance with the terms of the policy in case of abandonment 
117 ~— and claim for a total loss, the plaintiff caused to be made to 
_the defendant an assignment, bill of sale, and transfer of all 
and every interest which he had in said tug, and made claim upon 
the defendant for the amount of $7,000, as provided by said policy 
in case of a total loss, which said abandonment and transfer of said 
vessel was then and there accepted by the defendant. 

The plaintiff further avers that he has fully complied with all 
the terms and conditions of the policy by him to be performed, and 
has made due demand upon the defendant to pay him the sum of 
$7,000, as provided in said policy, but that the defendant has 
hitherto and still refuses to pay the same or any part thereof, whereby 
a cause of action has accrued to the plaintiff to have and demand 
of the defendant the said sum of $7,000, with interest from the 24th 
of July, 1884, and the plaintiff prays judgment against the defend- 
ant for the said sum of $7,000, with interest from the said 24th day 
of July, 1884. 

The defendant by way of defense denies the allegation in the 
petition, except as to the execution of the policy and the residence 
of the defendant, and by way of special defense says that while 
said tug N. P. Sprague was on Lake Huron, having in tow several 
vessels, part of her machinery, to wit, her shaft, broke, the said 
breaking not being caused by stranding, collision, or the vessel being 
on fire, whereby said tug was completely disabled and was compelled 
to and did give up her tow, and was rendered unseaworthy and 
helpless, and was in great and constant peril of springing a leak and 
re by the working of her propeller wheel and broken shaft 
attached thereto, and in that condition she was picked up and 
by direction of her master towed to Port Huron, Michigan, 
which was a place of safety and at which every facility and con- 
venient means for repairing said tug in all respects were at hand; 

but the plaintiff negligently failed and neglected to repair 
118 _or cause to be repaired said tug and negligently and without 

the knowledge or consent of the defendant caused her to be 
towed out of or away from said port of safety and repair in the 
unseaworthy and dangerous condition above described, and after- 
wards in the same condition said tug was taken in tow through and 
passed the port of Detroit, a place of safety, where every means and 
facility for repairing said tug were at hand and convenient; that 
the plaintiff, not regarding his duty in that behalf, negligently failed 
to repair or cause to be repaired said tug, and permitted her in the 
unseaworthy, perilous, disabled, and dangerous condition before 
described to be towed out of the Detroit river and out upon Lake 
Erie ; that soon after the reaching of the lake, and meeting with a 
slight or ordinary swell, the said tug, by reason of her said broken 
machinery and by reason of her said unseaworthiness and her help- 
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less and dangerous condition, sprung a serious leak and was soon 
after sunk. 

The defendant says that by reason of the premises the plaintiff 
never had ought to have any cause of action or claim against this 
defendant for or growing out of the matters set out in the petition; 
wherefore prays a judgment in favor of the defendant. 

These pleadings form the issue that you are required to determine 
in the light of the proof that you have heard on this trial. To en- 
title the plaintiff to recover he must show that he has complied with 
the terms of the policy; that he has made the necessary preliminary 
proofs ; that the vessel was lost by reason of the perils against which 
it was insured, and it must appear from the whole proof that the loss 
was not occasioned by the want of ordinary care of the master in 
charge of the vessel, or on account of being unseaworthy, as herein- 


after stated, and not within the exceptions contained in the policy, 


against which the defendant did not insure the plaintiff. 


119 The perils of the lake, river, etc., which the defendant took _ 


upon itself, by the terms of the policy, were such.as should 
come to the damage of the vessel or any part thereof, excepting the 
incompetency of the master or insufficiency of the crew or want of 
ordinary care and skill in the navigation of the vessel, rottenness, 
and defect of the vessel and all other unseaworthiness. 

The perils of the lake described and referred to by this policy of 
insurance denote the natural accidents peculiar to that element 
which do not happen by the intervention of man nor are to be pre- 
vented by human prudence. 

I direct you that the breaking of the shaft, without any fault of 
the master or owners, was one of the perils covered by the insurance, 
and if the vessel had been lost by reason thereof the defendant would 
have been liable under the policy ; so if such breaking of the shaft 
in Lake Huron was the cause of the Sprague sinking afterwards in 
Lake Erie, without the master being guilty of a want of ordinary 
care in the navigation of the vessel, such loss was covered by the 
policy of insurance. If the vessel was lost in Lake Erie from the 
sudden springing of a leak occasioned from some unknown cause 
and without the fault of the master or the owners, in the exercise of 
ordinary care in its navigation, and the vessel at the time it started 
being seaworthy, such loss would be covered by the insurance under 
the policy. The plaintiff, however, in such case must show that the 
master in control of the vessel exercised ordinary care in its man- 
agement at the time that the loss occurred. 

Ordinary care is such as a reasonably prudent man would exer- 
cise, and must have reference to the circumstances under which the 
case is required to be exercised. What would be ordinary care under 
some circumstances may not be at other times and under other cir- 

cumstances. 
120 It was generally the duty of the plaintiff to keep the Sprague 
in a seaworthy condition for the safe navigation of the waters 
in which she might be run under the policy, and when that sea- 
worthiness, under the policy of insurance, is made and attaches, it is 
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presumed to exist and continue, and the burden of the proof of un- 
seaworthiness would then be upon the defendant. 

There is no claim in the defense in this case that the Sprague was 
not seaworthy when she started from the port of L’Anse with her tons 
for the port of Cleveland, but itis claimed that in Lake Huron her 


shaft was broken, causing a dangerous leak In the vessel, so that she’ 


was disabled and had herself to be taken in tow with the other ves- 
sels, and that she then became and was unseaworthy, and that it was 
the duty of the plaintiff or the master to have repaired her so as to 
make her seaworthy at either Port Huron or the first port at which 
it could be done, or at the port of Detroit, before attempting to cross 
Lake Erie to Cleveland, and which, it is claimed, was not done; by 
reason of which the vessel was lost, and therefore the defendant not 
liable on this policy. | | 

The Sprague having been tem-orarily repaired by calking the 
leakage occasioned by the breaking or her shaft and taken in tow 
by the Wilcox, and in safety having reached Detroit, the question 
presents itgelf as to the duty of the master or plaintiff to have the 
proper repairs made there before starting on Lake Erie for her home 
port on Lake Erie, and, failing to do so, how does it effect the plain- 
tiff’s right to recover on this policy ? : 

On this point I direct you that if when the Sprague arrived at 

Detroit the breaking of the shaft and the consequent leakage 
121 therefrom was such that an ordinary prudent and discreet 
master of competent skill an | judgment would have deemed 

it necessary to repair the vessel so as to stop the leak before proceed- 
ing on the voyage to Cleveland, and you find that the sinking of 
the vessel and its loss was occasioned by his omission to do so 
and would not otherwise have happened, then the plaintiff is not 
entitled to recover in this suit. 

But if you find from the character of the injury and the leak that 
a master of competent skill and judgment might reasonably have 
supposed in the exercise of ordinary care for the safety of the vessel 
that she was seaworthy for the voyage in which she was then en- 
gaged, in the manner that she was to make the trip to Cleveland in 
tow of the Wilcox, notwithstanding the leakage occasioned by such 
breaking of the shaft, and on that account omitted to make such 
repair at Detroit, then such omission to make such repair at Detroit 
is no bar to a recovery in this suit. 


On the question of the competency of the master I direct you that - 


the competency of the master is not to be determined by the want 
of a license to act as master of a vessel, or by the fact that the master 
had a license under the provisions of the statute, but it is to be de- 
_ termined by the skill, experience, and ability of the master in the 
line of this duties as master as shown in the proof. 

The seaworthiness of a vessel must have reference to the character 
of the service to be performed and the nature and character of the 
voyage to be made in this case. Was the Sprague seaworthy at the 
time she left Detroit to be towed from Detroit to Cleveland, not to 
propel herself in the navigation of the lakes in the usual business 
of a tug, but seaworthy so as to be in a condition to be towed, 
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122 as the voyage was undertaken to be made in tow of the tug 
Wilcox? - ; 

In view of these general principles of law it will be important for 
you to carefully examine all of the evidence in reference to the in- 
jury and its extent, and the means used temporarily to stop the leak- 
age and keep the vessel clear of water during the period of her trip 
from the place of injury to Detroit, and how it appeared to the master 
at Detroit and what was its condition when the vessel did arrive at 
Detroit. | 

And, as bearing upon the exercise of every every ordinary care by 
the master in reference to the continuing of the voyage without re- 
pairs, you will carefully consider the opinions of the experts in navi- 
gation who have testified to you in relation to the character of the 
vessel and the injury and the necessity for the safety of the vessel of 
repairing and the danger or absence of danger in — the 
voyage under all the circumstances of the situation. ‘The value of 
this expert testimony depends very largely upon the skill, the infor- 
mation or knowledge, and the experience of the party who undertakes 
to give his opinion on any given subject. We are always required — 
to consider the testimony of experts in different and various branches 
of business, and more particularly that connected with navigation 
upon the lakes and rivers in this country. Then the opinion of these 
experts depend very largely upon the truth of the hypothetical case 
that counsel on the one side and on the other have seen proper to . 
put to the witnesses during their examination, and you, no doubt, 

ave noticed in the testimony of these experts that the same expert 
witness in response to the hypothetical case on the one side will an- 
swer affirmatively, and to the hypothetical case put by the other side 
he will answer affirmatively also. 
123 The value of that sort of opinion depends very largely upon 
the question of how the facts in this case have been estab- 
lished in the proof before you, and in giving weight to the testimony 
of experts you will be careful to ascertain what the evidence estab- 
lishes as to the truth of the one or the other of these different hy- 
pothetical cases put by counsel tu the witnesses on the examina- 
tions. 

Then it is claimed that in Lake Erie at the time of the sudden in- 
crease of the leakage of the vessel the master did not exercise ordi- 
nary care for the safety of the vessel in not taking her to a safe pe 
or safe place on the beach so as to prevent the loss of the vessel. I 
direct you that it was the duty of the master at the time to exercise 
ordinary care under all the circumstances to secure the safety of the 
vessel and to prevent the loss thereof or any greater loss than could 
be prevented by the exercise of such ordinary care by the master. 

You will then carefully consider the evidence and all the cir- 
cumstances surrounding the transaction with the evidence of the 
experts who have given testimony in the case and find whether the 
master was guilty of the want of ordinary care. If you find he did 
not exercise that care and dilligence and the vessei was lost for the 
want of such care, then the plaintiff is not entitled to recover in this 
action. 
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The burden, however, to show the want of ordinary care at the 
time of the loss in Lake Erie must be shown by a fair preponderance 
of the proof on behalf of the defendant, for the reason that the de- 
fendant sets it up in his special defense in the form of a special an- 
swer, and in that respect takes upon tself the establishment of the 
affirmative of that proposition. ee 

124 Under these general directions—and. these are about all 
the questions of law involved in the case—you are to make 

your finding. So far as the matter of preliminary proofs is con- 
cerned required to be made out by the plaintiff, I do not under- 


stand that the defendant makes any great contest in reference to | 


whether that was made or not, but they have denied it in the form 
of an answer, and you will look into the testimony and see whether 
that satisfactorily shows the proofs of loss was made to this company 
before this action was brought, although the paper was not present 
on the trial before you. Then carefully examine all the evidence, 
and if you find that the plaintiff has not made out all that is nec- 
essary to entitle him to recover your verdict will be in favor of the 
defendant, but if you find in the application of these general prin- 
ciples under the evidence before you that the plaintiff 1s entitled to 
recover in this action the measure of that recovery is the amount 
of the policy of insurance, the vessel being a total loss and having 
been estimated in the policy at $9,500. The measure of recovery: 
would be the $7,000, and the plaintiff would be entitled to recover 
interest from the time the money became payable by the terms of 
the policv—sixty days after the presentation of the preliminary 
proofs—until the first day of the present term. 

Now take the case, gentlemen, and make such a finding as will 
satisfy you of having correctly. carried out these general principles 
and correctly weighed, considered, and decided the questions of fact 
before you. 


The Defendant’s Exceptions to the Charge of the Court. 


1. To that portion of the charge which relates to the breaking of 

the shaft on Lake Huron, without any fault of the master’s, 

125 ___—i being a peril of the sea, and if the loss occurred from that the 
defendant would be liable. 

2. To that portion of the charge which says the springing of a 
leak on Lake Erie from some unknown cause would be a peril of 
the sea for which the defendant would be liable. 

3. To that portion of the charge which says the burden of the 
proof of unseaworthiness is on the defendant, and also to the state- 
ment of the charge that there is no claim on the part of the defend- 
ant — she was not seaworthy when she left L’Anse. 

4. To that portion of the charge in reference to the duty of the 
plaintiff or master to repair at Detroit, and to that part in which the 
court says that if an ordinar-y prudent and skillful master would 
have stopped at Detroit and made repairs then it was plaintiff’s 
duty to so stop in this case. oe. 

5. To that portion of the charge, in the same connection, in which 
the court directs the jury that if they find from the character of the 
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leak, etc., in the exercise of ordinary care the master would not stop 
then the defendant would be liable. : 7 

6. To that portion of the charge in reference to the license of the 
master. | 

7. To that part of the charge which says that seaworthiness must 
have reference to the nature of the voyage. 

8. To that portion of the charge which says that the burden of 
proof is on the defendant to show the want of ordinary care at the 
time of the loss in trying to prevent the loss, because the defendant 

sets that up in a special plea. 
126 9. To that portion of the charge in reference to the prelimi- 
nary proofs having been made in this action. 

10. Also to the refusal of the court to charge the requests presented 
by the defendant in this case, numbered 1 to 15. 

11. Also to the entire charge as given. 


Defendant’s Requests to Charge. 


1. And thereupon the defendant requested the court to give in 
charge to the jury the following requests : 

1. “ Under all the testimony in this case your verdict should be 
for the defendant.” 

2. “The burden of proving a loss of this kind is on the plaintiff. 
There is no presumption that the loss was caused by a peril insured 
against by the defendant.” 

3. “It was the duty of the master at Detroit, before leaving or 
passing for Cleveland with a crippled tug, to ascertain at the signal 
station what would probably be the weather in the direction of 
Cleveland during the time necessary to reach that point if such in- 
formation could have been obtained at Detroit, and his failure to 
do so would be, under such circumstances, a want of ordinary care 
and skill.” | 

4. “It was the duty of the plaintiff to keep the tug Sprague in a 

seaworthy condition for the safe performance of this trip—that 
127 _—is, her hull must have been so tight, staunch, and strong as 

to be competent to resist all ordinary action of the winds and 
waves—and if he failed to put her in such condition at Detroit and 
she was lost in consequence of her failure to be in such condition 
on Lake Erie after passing Detroit and you find that sufficient re- 
pairs could have been made at Detroit your verdict must be for 
defendant.” 

5. “ Under the policy in this case the company does not agree to 
indemnify the plaintiff against all damages that might happen to 
her in the course of navigation of a vessel or all the misfortunes that 
may befall her while upon the lakes, and there are excepted from the 
provisions of this policy and from the liability of the defendant 
certain risks which the defendant does not take upon itself to bear. 
The purport of these exceptions, so far as this case is concerned, is 
that the company does not undertake to insure any loss to this ves- 
sel which may be occasioned by the incompetency of the master, the 
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insufficiency of the crew, or want of ordinary care and skill in navi- 
gating or any unseaworthiness of any description.” 

6. “In order to find for plaintiff you must find that the loss of 
this tug was by a peril of the sea—that is, by some natural perils 
and operation of the elements which occurred without the interven- 
tion of human agency and which the prudence of man could not 
foresee nor his strength resist. Imprudence or want of skill in a 
master may have been unfor-seen, but it is not a fortuitous event. 
The insurer undertakes only to indemnify against extraordinary 
perils of the sea and not against those ordinary ones to which every 

ship must inevitably be exposed.” 
128 7. “It is admitted by the pleadings in this case that after 


the breaking of the shaft on Lake Huron the tug was towed | 


to Port Huron, and also to Detroit, both ports of safety. This being 
so, if you find that the loss wus occasioned by reason of unseaworthi- 
ness after leaving Detroit, the defendant is entitled to your verdict.” 

8. “Under the circumstances of this case, if you find that the 
vessel was not seaworthy when she sprung aleak on Lake Erie, your 
verdict must be for the defendant without reference necessarily to 
any question of whether the master used good or bad judgment in 
leaving or passing Detroit, because the plaintiff and defendant 
agreed in the policy that perils and losses growing out of unsea- 
worthiness were not insured against.” _ | 

9. “If you find that the loss was incurred or contributed to by the 
incompetency of the master or want of ordinary care and skill in 
navigation your verdict must be for defendant.” __, : 

10. “If you find that after the danger was discovered on Lake 
Erie the master did not do what a competent master of ordinary 
prudence would do, and that by the use of ordinary skill and care 
under such circumstances by a competent master the tug could have 
been got to a place of safety and her loss presented, your verdict 
should be for the defendant.” 

11. “ The fact that this tug began leaking so rapidly on Lake 

Erie in moderate weather so soon after leaving Detroit raises 
129 a presumption that either from the effects of the accident on 

Lake Huron or in some other respect she was unseaworthy 
for the undertaking to go to Cleveland when she left Detroit, which 
it devolves upon the plaintiff to explain and overcome.” 

12. “ The burden of proof is on the plaintiff in this case to show 
by a fair preponderance of the testimony that the sinking and loss 
of this tug could not have been guarded against or prevented by the 
ordinary exertion of human skill and prudence.” 

13. “In this case the words “ ordinary skill” and “ordinary care’ 
havea relative meaning. What would be ordinary care in relation 
to a strong, staunch, sound vessel might fall far short of ordinary 
care and skill in relation to a wounded vessel. What might be or- 
dinary care and skill if the tug was seaworthy and navigating asa 
tug might fall far short of ordinary care when the tug is broken 
down and a severe and dangerous leak has been temporarily stopped. 
You must consider the circumstances of the case, the condition of 
the vessel, whether she could meet and withstand the ordinary wear 
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and tear and strain of the elements or required fine weather and 
smooth water; what means there existed of ascertaining the proba- 
ble weather during the time he would be occupied in crossing Lake 
Erie, what precaution he took or failed to take in this respect, as 
well as all other circumstances” : 
14. “If this tug after her accident on Lake Huron: was unsea- 
worthy, and in consequence was lost on Lake Erie, her loss is 
130 _—to be attributed to the unseaworthiness and not to the acci- 
dent, provided the master had opportunity to repair the 
damage done on Lake Huron, and in that case your verdict must 


be for the defendant.” 


Which requests to charge were refused by the court, except so far 
as covered by the charge already given, to which refusal to charge 
the defendant excepted. 

And the jury, after being charged, retired, and afterwards returned 
a verdict for said plaintiff against said defendant for the sum of seven 
thousand dollars; and the defendant having filed its motion for 
new trial for the reasons and causes set out in said motion, and the 
said circuit court having overruled said motion and entered judg- 
ment on said verdict, the said defendant excepted to:the said ruling 
of said court overruling said motion for new trial and to said judg- 
ment, and prayed the court here to sign and seal this its bill of 
exceptions, and order the same to be made a part of the record in 
this case; all which is done and ordered as said defendant has 


prayed for. 
M. WELKER, [sgat.]} 
Dist. Judge U. S. said District. 


Exuisit A. (Referred to at the ch) of the deposition of Lewis P. 
| Smith. 


In the Circuit Court of the United States for the Northern District 


of Ohio, Eastern Division. 


Patrick SmitTu, Plaintiff, 
v8. 
THe Union INsuRANCE Company, Defendant. 


131 The defendant will take notice that it is required to pro- 
duce upon the trial of this action the proofs of loss, the protest, 
the abandonment, and all other papers and documents of any 
description submitted to it by the plaintiff relating to the loss claimed 
under the policy described in the petition herein. 
BURKE, INGERSOLL axnp SAUNDERS, 
Attorneys for Plainicff. 


132 Know all men by these presents that we, The Union In- 


surance Company of the City of Philadelphia, as principal, 
and Henry M. Brooks and Albert R. Manning, as sureties, are held 
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. and firmly bound unto Patrick Smith in the full and just sum of 


fifteen thousand one hundred thirty-eight & ,6°; —, to be paid to the 
said Patrick Smith, his certain attorney, executors, administators, 
or assigns ; to which payment, well and truly to be made, we bind 
ourselves, our heirs, executors, and administrators, jointly and sev- 
erally, by these presents. 

Sealed with our seals and dated this 13th day of April,in the year 
of our Lord one thousand eight hundred and eighty-six. 

Whereas lately at the February term, A. D. 1886, of the circuit 
court of the United States for the northern district of Ohio, eastern 
division, in a suit depending in said court between Patrick Smith, 
as plaintiff, and The Union Insurance Company of the City of Phil- 
adelphia, defendant, a judgment was rendered against the said The 
Union Insurance Company of the City of Philadelphia in the amount 
of seven thousand five hundred sixty-nine and ,33; —, and the said 
The Union Insurance Company of the City of Philadelphia having 
obtained a writ of error and filed a copy thereof in the clerk’s office 
of the said court to reverse the judgement in the aforesaid suit, and a 
citation directed to the said Patrick Smith, citing and admonishing 
him to be and appear at a Supreme Court of the United States to be 
holden at Washington the second Monday of October next: 


Now, the condition of the above obligation is such that if the said 
The Union Insurance Company of the City of Philadelphia shall 
prosecute said writ of error to effect and answer all damages and 
costs if it fail to make its plea good, then the above obligation to be 
void ; else to remain in full force and virtue. 

Sealed and delivered in presence of— 

(Signed) THE UNION INSURANCE COMPANY 
OF THE CITY OF PHILADELPHIA, 

By HARVEY D. GOULDER. (SEAL. 

HENRY M. BROOKS. [SEAL. 

A. R. MANNING. SEAL. 


Approved by— 
M. WELKER, 
Dist. Judge U.S. said District. — 


[Endorsed :] Patrick Smith vs. 


133 | Certificate. 
Unitrep States oF AMERICA, \ 
Northern District of Ohio, Eastern Division, 


I, Augustus J. Ricks, clerk of the circuit court of the United States 
for said district, do hereby certify the above and foregoing to be 
a true, correct, and complete transcript of the record of all the pro- 
ceedings had in said court in the cause wherein Patrick Smith is 
the plaintiff and the Union Insurance Company of the City of Phil- 
adelphia is the defendant as the same appears from the files and 
records of said court now remaining in my custody. 
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In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at my office, in Cleveland, in said district, this 
9th day of October, A. D. 1886, and in the 111th year of the Inde- 
pendence of the United States of America. 


[Seal of the Circuit Court, North’n Dist. of Ohio. ] 
AUGUSTUS J. RICKS, Clerk. 


Endorsed on cover: N. Ohio C. C. U. S. No. 787. The Union 
Insurance Company of the City of Philadelphia, plaintiff in error, vs. 
Patrick Smith. Filed October 16, 1886. 


IN’ THE : 


OCTOBER TERM, 1887. 


THE UNION INSURANCE CO., 
OF THE CiTY OF PHILADELPHIA, 
| v8. f : 
PATRICK SMITH, 
Defendant in Error. 


In error to the Circuit Court of the United States, 
for the Northern District of Ohio. ae: 


BRIEF ON BEHALF OF PLAINTIFF IN ERROR. 


STATEMENT. 


This action was brought by Patrick Smith against. 
the Union Insurance Company, in the Common Pleas 
court for Cuyahoga county, and removed by the in-. 
surance company into the Circuit Court of the United. 
States for the Northern District of Ohio. 

The suit was upon a policy of insurance issued to 
Patrick Smith, May 6, 1884, upon his tug, N. P. 
Sprague, then engaged in plying on Lakes Superior. 
Michigan, Huron, St. Clair, Erie, Ontario and the River. 
St. Lawrence to Quebec, for thesum of $7000, upon an 
agreed policy value of $9834, for the tug. 
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The Sprague was what is known as a Lake tug, 
whose business it was to tow vessels between different 
ports on the great Lakes. ‘She started from L’Anse, 
near Keweenaw Point, Lake Superior, with three ore 
laden schooners in tow, bound for Cleveland. When 


on Lake Huron, seventy to eighty miles above the St. 
Clair river, her shaft broke at a point between the 
stern pipe and the first bearing inside the vessel. The 
result was a bad leak, a dangerous leak, at the stern 
pipe where the shaft passes out through the hull of the 
vessel; and also the complete crippling of the tug, so 
that she was innavigable and helpless. Some oakum 
and.quilts were then pushed into this hole around the 
shaft and the leak so far temporarily reduced that the 
stream of water coming in was about the size of a 
man’s finger (testimony of the master, Record p. 26). 
The tug was drawn alongside of her tow and the cloth- 
ing and effects of her crew were put on board the 
schooner. After a little delay another lake tug, the 
Wilcox, came up and was employed to take the tow, 
the Sprague in her crippled condition being put behind 
the other vessels. Steam was kept up on the Sprague 
in order that the pumps or siphons might be worked, 
and it was arranged that whenever the Sprague should 
blow a certain signal with her whistle the Wilcox 
should immediately come back to her assistance. The 
propeller wheel of the Sprague was submerged. No 
effort was made to secure the wheel outside, or the end 
of the broken shaft within the hull. They had pleas- 
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in this condition they towed into and past Port Huron 
in the early morning of July 22, and through Detroit 
the evening of. the same day. At these places there 
were dry docks and, especially at Detroit, every facility 
for repairing. Both were ports of entire safety. With 
the Sprague in the same crippled and innavigable con- 
dition they proceeded out into Lake Erie, without 
having stopped at either of the ports named, or made — 
any further examination or repair of the injured ves 
sel. On Lake Erie that night they met a very slight - 


ant weather and smooth water down Lake Huron, and  ~ : 


Rar * 


sea which was not sufficient to interfere in any degree ~~ 


with the navigation of the tug Wilcozor of the other _ 
vessels. At 2 o'clock A.M. July 23, the Sprague blew - 


the alarm whistle, and the Wilcox let go the vessels — 
and went back to her. The Sprague was then about g 
thirty miles from the mouth of the Detroit river. For — 
over an hour the water had been gaining very rapidly, — 
and it was up to the grate bars so as to shut off the — 
draft in the furnace when the Wilcdz came back. — 
During this time the tow had been proceeding away ) 
from Detroit river at a speed of seven miles an hour. 
It does not appear why the signal was not given sooner, 
but it does appear that the Wilcox could have towed 
the Sprague back to Detroit river without any other 
vessel in tow at a speed of ten miles an hour (Record p. - 
49). When the Wilcox so came back she ran up close — 


to the Sprague so that the crew of the latter jumped =~ 


on board the Wilcox, which then. withdrew a short 
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distance. There the Wilcox lay in plain sight of the 
Sprague for over three hours before the captain of the 
Sprague directed the Wilcox to take her in tow for the 


beach. The Wilcox towed her in and let goof her 


close to the beach, the Sprague still being barely afloat. 
She beached and afterwards in the process of time went 
to pieces. 

Of the five men said to have been on watch on the 
Sprague from the time she began filling until the alarm 
‘was given to the Wilcox, four testified. Not one is 
able to say from what source the water came in, or to 


account in any manner for the increase of water. They - 


say they did not examine the leak at the stern during 
that time. No one of them speaks of any unusual 
incident to cause this leaking; no peril of the sea or 
accident of any description is shown. They disclaim 
all knowledge as to the origin and cause of the leak- 
ing. The master, however, who was called and came 
on deck just before blowing the alarm, testifies that he 
went back and looked at the old leak at the stern, 
which appeared to be as temporarily repaired by him. 
The Sprague was twenty-six or twenty-seven years old, 
and after the breaking of the shaft the master says he 
could see the timbers around the stern, and they were 
rotten. | ee : | 

The policy was in this form : “Touching the ad- 
ventures and perils which the said insurance company 
is content to bear and take upon itself by this policy, 
they are of the lakes, rivers, canals, fires, jettisons, that 
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shall come to the damage of the said vessel or any part 
thereof, excepting all perils, losses, misfortunes, or ex- 
penses consequent upon and arising from or caused 
by the following or other legally excluded causes, viz: 
* * incompetency of the master or insufficiency 
of the crew or want of ordinary care and skill in nav- 
igating said vessel, * *  rottenness, inherent 
defects, over-loading, and all other unseaworthiness';” 
The policy has also.a boiler clause as follows: “Boiler 
clause.—Unless caused by stranding, collision, or the <8 
vessel being on fire, the insured warrants this policy to 
to be free from any claim for loss or damage to boilers, 
steam pipes or machinery caused by the bursting, explo- _ 
sion, collapsing or breaking of the same, and to be free 
from any and every general average and salvage expense 
in consequence thereof, excepting always the expenses 
of getting the vessel from an exposed position to the 
nearest place of safety, when further expenses of above 
nature are not to be a claim on the insurer.” 

The policy contained other provisions, and it is set 
out in full in the Record, page 5. 

Plaintiff in his petition set out the policy, and al- 
leged that during the continuance of said policy, on 
the 18th day of July said vessel in the regular course 
of its business left L’Anse, bound to Cleveland, and 
“that the said vessel was then stout, staunch and strong, and 
in all respects seaworthy” for the voyage she was about to 
undertake ; that while on said voyage on the 28d of 
July, “without any fault or negligence on the part of this 
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plaintiff, or those in charge, in the management of said 
tug, but solely by reason of the perils of navigation, so in- 
sured against by the defendant as aforesaid,” the said ves- 
sel sprung a leak, and, although the plaintiff and his 
agents and the officers in charge of said vessel “used all 
reasonable endeavors to prevent said vessel filling with wa- 
ter, they were unable so to do,” and within a short time 
after the discovery of said leak the vessel filled with 
water and sank and became a total loss ; that he caused 
proofs of loss to be made in all respects: as required by 
the policy, and a transfer of all interest in said tug to 
defendant, and made a claim for the amount of insur- 
ance, as provided by the policy in case of total loss, 
which abandonment was then and there accepted by 
defendant, and that he fully complied with all the 
terms and conditions of said policy by him to be per- 
formed. 

The answer of the insurance company admitted the 
character and occupation of the tug, the insurance 
thereon for the sum of $7000, the issuing of the policy, 
but denied each and every other allegation in the peti- 
tion contained. 

A second defense set up the breaking of the shaft 
on Lake Huron, rendering the tug helpless and unsea- 
worthy, not caused by stranding, collision or fire ; that 
she was picked up and towed to Port Huron, a place of 
safety and repair, yet was not there repaired; and af- 
terwards was towed in the same condition to Detroit, a 
place of safety and repair, and without defendant’s 
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knowledge or consent, the tug was towed out onto 
Lake Erie, and soon after, without any stress of 
weather, said tug sprung a leak and was sunk. 


A third defense was similar to the second, except 
that it alleged that the plaintiff negligently failed and 
neglected to repair or cause to be repaired said tug, and, 
without defendant’s knowledge or consent, caused and 


permitted her to be towed out in the manner described ; 


that soon after reaching Lake Erie, on meeting with a 
slight and ordinary swell, the tug was lost in conse- 
quence of such condition. 

Plaintiff demurred to the second defense, and this 
demurrer was sustained. 


Plaintiff replied to the third defense, admitting 
that while the tug was on Lake Huron, having in tow 
several vessels, the shaft broke, whereby she was com- 
pelled to give up her tow, and was rendered helpless, 
and was in this condition, by the direction of her 
master, towed to Port Huron, Michigan, which was a 
place of safety ; that said master caused her to be towed 
away from Port Huron, and to and away from Detroit, 
which was a place of safety, and that soon after reach- 
ing Lake Erie on her way to Cleveland she sprung 
a leak and soon after sunk, and denied all the other 
allegations of said third defense. 


The case came on for trial at the F ebruary term, 
1886, before the District Judge and a jury. Numerous 
exceptions were taken hy the defendant to rulings of 
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the court, in admitting testimony for the plaintiff 


against the objection of the defendant and in exclud-— 


ing testimony offered by the defendant. 

At the conclusion of plaintiff's testimony defendant 
moved to take the case from the jury, and at the con- 
clusion of all the testimony defendant made a similar 
motion, and asked the court to direct the jury to find 
a verdict for the defendant, both of which motions 
were in their turn overruled, and defendant duly 
excepted. athe. 

Exceptions were duly taken by defendant to various 
parts of the charge, and to the charge as a whole, and 
to the refusal of the court to give the several instruc- 
tions requested by defendant. 

The jury found a verdict for the plaintiff in the 
sum of $7,569.33, being the full amount of the policy, 
with interest to the first day of the term. 

Defendant thereupon filed its motion for a new 
trial, giving the following reasons : 

First. That said verdict is against the law of the 
case. | | 
Second. Said verdict is against the evidence in the 
case. . : 
Third. Said verdict is against the weight of the 
evidence in the case. 

Fourth. That the court erred on the trial of this 
cause in admitting testimony on the part of plaintiff 
objected to by defendant at the time, to which rulings 
the defendant then excepted on the trial. 
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Fifth. That the court erred on the trial of this 
cause in excluding testimony offered by the defendant, 
to which ruling defendant at the time excepted. 

Sixth. That the court erred on the trial of the said 
cause in refusing the several written requests to charge 
the jury, presented to the court by the defendant, and 
to which refusals the defendant excepted, as to each of 
said requests. 

Seventh. That the court on the trial of this cause, 
erred in the charge to the jury in the respects pointed 
out in the exceptions to said charge made by defendant 
at the time, and the charge as a whole, to which 
defendant then excepted. 

Eighth. That the court erred on the trial in refus- 
ing defendant’s request to charge the jury to find a 
verdict for defendant. | | 

Ninth. That the court erred on the trial of said 
cause in overruling defendant’s motion to take the 
case from the jury at the close of plaintiff's testimony. 

Tenth. That the court erred on the trial in refusing 
and overruling defendant’s motion to take the case 
from the jury and direct a verdict for defendant at the 
close of the testimony on both sides. 

Eleventh. Omitted. 

Twelfth. For errors of law occurring on the trial of 
said cause. ° 

This motion for a new trial was heard and over- 
ruled and judgment entered on the verdict, to which 
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action of the court the defendant duly excepted, and 
at the same term tendered its bill of exceptions, set out 
in the record herein, which was signed and sealed and 
ordered to be made a part of the record in this case. 
The case comes into this court by writ of error, brought 
to reverse the judgment of the circuit court. 


ERRORS. 


The Circuit Court erred in overruling the motion 
for a new trial above set. forth, and entering judgment 
upon the verdict. 

The motion for a new trial, so overruled, is relied 
on as well as the following specifications of the errors 
intended to be urged, which will be here designated so 
that they may be referred to in the subsequent argu- 
ment of the same. In each instance, as will appear at 
the places respectively referred to in the record, the 
action of the court in the matters complained of was 
duly excepted to. ee | 


A. 1. The overruling of defendant’s motion to 
take the case from the jury at the conclusion of plain- 
tiff’s testimony (Record p. 55). 

2. The overruling of defendant’s motion at the 
conclusion of all the evidence on both sides to take 
the case from the jury and direct a verdict for de- 
fendant. (Record p. 75). 3 


iii 4 si t 
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B. The court erred in its rulings on evidence in 


_ the following specified particulars, shown .at the pages 
_of the record referred to in connection with each sepa- 


rate specification under this head. 


(1.) John Bowen, master of the tug Sprague, after 
he had testified that he had never been licensed as 
master of a steam craft by the government inspectors, 
(Record p. 31 and p. 74,) that, although he had been 
engaged in the navigation of the Lakes about twenty or 
twenty-one years, off and on, the only experience he 
had ever had in running tugs was in occasionally tak- 
ing a tug for a few days or a week around the harbor 
at Cleveland when he had nothing else to do; that he 
had run a harbor tug from Cleveland to Put-in-Bay, in 
Lake Erie, a few weeks in the spring of this same season, 
1884, and had been captain of the Sprague about three 
weeks, that is, during the pending trip, (Record p. 24); 
was asked in reference to the towing away from Detroit: 

Q. What do you say as to its being good seaman- 
ship, and prudent, to bring her through to Cleveland 
at that time? Objected to, overruled, and exception 
by defendant. A. Ithink it wason my part. (Record 
p. 27.) 


(2.) a. George Ellis, who was a fireman on the 
Sprague, testified that he had followed the lakes about 
twenty-seven years and had been connected with tugs 
about four years. (Record p. 35.) At page 36 of the 
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record he said: “J am no captain ; I don’t understand 
anything about navigation.” And then he.was permitted 
to answer the following expert question: 

Q. State whether it would be good seamanship, 
and prudent, to tow the Sprague across the lake to 
Cleveland at the time you got ready to leave her? 
Objected to, overruled, and exception by defendant. 
(Record p. 36.) 

(b.) And of the same witness the following ques- 
tion was asked (Record p. 35): | 

Q. What is the fact about whether vessels do some- 
times begin to leak in a calm and when you cannot 
explain how the leak comes? Objected to, overruled, 
and exception by defendant. The answer was in the 


_ affirmative. 


(3.) a. The next witness, Frank Rose, mate of the 
Sprague, had followed the lakes about thirty-six years, 
had served as second mate one season on a steam barge, 
had never served on tugs before (Record p. 39), and does 
not anywhere appear ever to have had a license as 
officer of a steam craft. He was asked: 

Q. What.do you say as to its being a matter of pru- 
dence for you to come past Port Huron, or to come 
past Detroit, and to try to get the tug to the home port 
in order to have her repaired there? The question is 
whether the captain exercised reasonable prudence in 


bringing her by. Objected to, overruled, and exception 


by defendant. A. I think he did (Record p. 39.) 
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(b.) Of the same witness (Record p. 39) the follow- 
ing question was permitted to be asked : 

Q. When you got to Detroit state what need or 
occasion there was of your stopping there because of 
any leakage that you were not able to control, whether 
there was anything of that kind? Objected to, over- 
ruled, and exception by defendant. A. There was 
nothing any more than there had been all the way 
down ; just the same. 


(4.) The plaintiff himself testified (Record p. 54) 
that he had taken out master’s papers, but had never 
sailed a boat on a salary, nor sailed regularly, but for 
a week or two occasionally when one of his vessels did 
not have a captain; but Port Huron was the farthest 
that he had ever gone from Cleveland in charge of a 
vessel of any kind, and went there but once in a tug and 
towed a barge back; his next farthest trips had been 
from Cleveland to Toledo, Conneaut and Erie. Plaintiff 
was asked (Record p. 53) a purely expert question as _ 
to whether, if the captain of a tug is on Lake Huron > 
having three vessels in tow, her shaft breaks three or 
four feet in front of the stern post, another tug comes 
along and takes his tow, and he fastens his tug to the 
stern of the tow, finds that water is coming in but by 
the aid of oakum and quilts is enabled practically to 
shut out the water, so that by the use of a single siphon 
half of the time he manages to keep control of the 
water between there and Port Huron, a distance of 
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seventy or eighty miles, it is the exercise of good sea- 
manship and prudence to continue right on to bring 
her to her home port in Cleveland. He was next asked 
a similar question as to its being prudent to keep on 
after reaching Detroit, and also the question, “If you 
could stop the leak state whether any such boat would 
be seaworthy?” to each of which questions the plaintiff 
answered in the affirmative. These questions were 
severally objected to, overruled, and exception taken 
by defendant. 
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(5) a. A similar question was asked of Edward 
Kelly, an expert, (Record p. 47,) in substance as fol- 
lows : Suppose the Sprague on July 21st, 1884, was on 
Lake Huron seventy or eighty miles above Port Huron 
with a tow, she broke her shaft and was unable to 
take her tow, another tug was employed to take her- 
self and tow in charge, the captain went down to the 
place where the shaft came through the stern post and 
by the aid of oakum or quilts so stopped the leak that 
no more water came in than could be drawn off by 
the siphons, in that condition found on the way down 
to Port Huron no difficulty in keeping the boat free 
from water from any source, “what do you say about. 
his exercising his judgment to keep on in tow in that 
way and bring his boat home to Cleveland to have her 
put in order there? Whether or not it was reasonably 
prudent under these circumstances?’ Objected to, 
overruled, and exception by defendant. A. ‘Well, if 
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the hull or body was in good shape, nothing wrong 
with that, I could not see any cause why he should 
not bring her here; it is ruleable to do so.” 

(b.) Another question put to this witness (Record 
pp. 47-48,) was, in substance: If at 2 or 3 o'clock 
in the morning on Lake Erie the water was discoveréd 
coming in, the captain went back and could not find 
any substantial increase by the stern pipe, that being in 
the same order, but she was filling from some source, 
notwithstanding the use of siphons and pump, whether 
it would be prudent to signal the Wilcox to come back 
and take them ashore. Objected to, overruled, and 
exception by defendant. The answer was to the effect 
that it would be the prudent course to get the assist- 
ance of a tug to take them ashore or to take them to 
some port. 


(6.) At page 83 of the Record appears a notice to 
defendant to produce the proofs of loss and other papers 
and documents submitted to it by plaintiff relating to 
the loss claimed under this policy, which was served 
on counsel for defendant two days before the commence- 
ment of the trial. (Record p. 54.) The policy referred 
to in this notice, as well as the petition in the case, 
show that the defendant is located in the city of 
Philadelphia, and this case was tried in Cleveland. The 
court thereupon permitted the following examination 
of W. B. Scott, who was agent of the Union Insurance 
Company in 1884, (Record p. 50,) each of the following 


s 


ate . 


a fegton ot 


ee veai 


0S OR POEL SIRE 8B SAR: A sly SALES SS a Sl, le A ALSRE cb obo beara Serta 


a ti é e J 1am 
edleathetnediieeddasaairien seerninndesiaahenen des ene a tiedaoe ene ne nen ee ee 


Se ea 
Lk gO INN Rt ANA ty ae tae 


16 


questions, and the first answer being objected to, over- 
ruled, and exception taken by defendant : 

Q. Will you tell us whether Mr. Smith came to 
vour office and. signed such proofs of loss as you’ pre- 
pared for him there? A. [I made proofs of loss in the 
usual way and sent them forward to the company at 
Buffalo. Q. Whosignedthem? <A. Patrick Smith. 
Q. You may state whether at the time he executed an 
abandonment that you had drawn up for this vessel for 
him. <A. Yes, it was in July, 1884, I sent that in to 
the company. 

The court also permitted (Record p. 52,) the tollow- 
ing examination of the plaintiff, objection and excep- 
tion being duly taken to each question by defendant : 

Q. Who drew up the proofs of loss? A. Captain 
Seott. Q. You signed them? A. I signed them. 

Also the following question was permitted to be 
asked of plaintiff (Record p. 75) : 

Q. You told us in your direct examination that 
you made a transfer when you went down to make 
your proofs of loss of your entire interest in the.tug to 
him at that time; have the Union Insurance Company 
ever transferred back to you? Objected to, overruled, 
und exception by defendant. <A. No. 


(7.) In the examination of W. B. Scott (Record 
pp. 51-52), who was defendant’s agent in 1884, the 
trial being in 1886, the following occurred : | 
Q. I want to ask you what the custom ts among 
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insurance companies here in Cleveland in regard to 
employing an agent on their behalf to go around and 
examine the tugs in this port every spring preliminary 
to insuring them, so as to get the rating of the various 
tugs? No answer. Q. (Paper handed to witness.) 
Was that issued by vour firm’s agent in Buffalo of this 
company? A. Yes, sir. Q. Do you recollect where 
you got that valuation that was put there on the tug ? 
A. From the underwriters’ book ; they have a book 
for the purpose of classifying all vessels, placing on 
them a valuation for the purpose of insurance. 

The Court: Now, you may ask whether the under- 
writers employ a man to go around in the spring to 
find out the condition of the various tugs and other 
craft here for the sake of rating them, with a view 
to determining the rate of insurace to be paid. Excep- 
tion by defendant. 

By Judge Ingersoll: What do you say? A. They 
do, sir; that is for their own convenience entirely. 

All which questions were separately objected to, 
overruled, and exception duly taken by defendant to 
each ruling. 


(8.) In the examination of plaintiff (Record p. 
54), the following question was permitted : 

Q. I want to inquire if, up to the time you had 
hired captain Bowen and he took charge of this boat, 
you had any ground to suppose he did not have ordin- 
ary ability as a tug captain? Objected to, overruled, 
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and exception by defendant. Q. Whether you had 
any means of knowing that he lacked reasonable and 
ordinary skill? Same objection, ruling and exception. 
The defendant answered in substance in the negative. 


(9.) Exception was also taken to the exclusion of 
the following question asked of defendant’s witness, 
Newton, who was chief engineer of the tug Sprague at 
the time of this occurence, (Record p. 72): 

Q. What if any talk did you have with Captain 
Bowen after the Wilcox took you in tow in regard to 
your leak or what should be done? Objection by 
plaintiff, sustained and exception by defendant. 


(10.) After the defendant rested his case on the 
evidence, the plaintiff called in rebuttal one MeNille, 
who had been engaged in running tugs and steam 
vessels sixteen or seventeen years, and the following 
testimony was permitted, (Record p. 72): 


Q. Whatdo you say as to the lability of encounter- 
ing logs or dead wood of.any kind twenty to twenty- 
five miles out from the mouth of Detroit river? 

Objected to, overruled, and exception by defendant. 

A. You may strike a log ; there is frequently logs 
through the lakes—they get drifted from that part of 
the lake—miost all parts of the lake for that matter. 


(11.) It seems that the underwriters sent an agent, 
McLeod, to examine the vessel as she lay on the beach, 
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(Record p. 50). No attempt was made to show the 
authority of such an agent or of this particular agent, 
but on his rebuttal examination Captain Bowen was 
asked (Record p. 53): 

Q. What do you know, if anything, about his dis- 
posing of any furniture or property of that boat while 
he was over there? Objected to, overruled, and excep- 
tion by defendant. 

The Court stating that he permitted it on the 
ground that it was omitted in chief. The answer was 
in substance that McLeod gave to some fishermen 
some bedding and small things that had washed 
ashore. 


(12). The plaintiff (Record p. 54) against the ob- 
jection and exception of defendant, was permitted to 
give the value of the tug. 

Plaintiff was permitted to introduce in ovidenes the 
protest of the tug made soon after the disaster, to 
which defendant objected, objection overruled, and ex- 
ception by defendant, (Record p. 75) but this hav- 
ing been withdrawn by plaintiff's counsel before it was 
read to the jury this exception should not be pressed. 


C. The Court erred in its charge to the jury in 
giving the following instructions, as shown in the 
charge of the court appearing in the particular pages 
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specified in the sub-divisions of this head, and the de- 
fendant duly excepted to the following portions of the 
Court’s charge to the jury. 

(Record p. 77.) 


1. ‘“—I direct you that the breaking of the shaft, 
without any fault of the master or — was one of 
the perils covered by the insurance.” * * 


2. ‘‘—If the vessel was lost in Lake Erie from the 
sudden springing of a leak occasioned from some 
unknown cause and without the fault of the master or 
the owners, in the exercise of ordinary care in its navi- 
gation, and the vessel at the time it started being sea- 
worthy, such loss would be covered by the. insurance 
under the policy. The plaintiff, however, in such case 
must show that the master in control of the vessel 
exercised ordinary care in its management at the time 
that the loss occurred.” 


8. ‘“—It was generally the rane of the plaintiff to 
keep the Sprague in a seaworthy condition for the safe 
navigation of the waters in which she might be run 
under the policy, and when that seaworthiness, under 
the policy of insurance, is made and attaches, it is pre- 
sumed to exist and continue, and the burden of proof 
of unseaworthiness would then be on the defendant.” 

(Record p. 78.) 

4. ‘“—There is no claim in the defense in this case 
that the Sprague was not seaworthy when she started 
from the port of L’Anse with her tows for the port of 
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Cleveland, but it is claimed that in Lake Huron her 
shaft was broken, causing a dangerous leak in the ves- 
sel, so that she was disabled and had herself to be 
taken in tow with the other vessels, and that she then 
é became and was unseaworthy.” : 

5. ‘—On this point I direct you that if when the 
Sprague arrived at Detroit, the breaking of the shaft, 
and the consequent leakage therefrom, was such that 
an ordinary prudent and discreet master of competent 
skill, and ordinary judgment, would have deemed it 
necessary to repair the vessel so as to stop the leak 
before proceeding on the voyage to Cleveland, and you 
find that the sinking of the vessel and its loss was 
occasioned by his omission to do so and would not 
otherwise have happened, then the plaintiff is not 
entitled to recover in this suit. 2 

But if you find from the character of the injury and 
the leak that a master of competent skill and judg- 
ment might reasonably have supposed in the exercise 
of ordinary care for the safety of the vessel that she 
was seaworthy for the voyage in which she was then 
engaged, in the manner that she was to make the trip 
to Cleveland in tow of the Wilcou, notwithstanding the 

_ leakage occasioned by such breaking of the shaft, and 
on that account omitted to make such repair -at 

: Detroit, then such omission to make such repair at 

Detroit is no bar to a recovery in this suit.” 

6. ‘—OQOn the question of competency of the master 

I direct you that the competency of the master 1s not to 
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be determined by the want of a license to act as mas- 
ter of a vessel, or by the fact that the master had a 
license under the provisions of the statute, but it. is to 
be determined by the skill, experience, and ability of 
the master in the line of his duties as master as shown 
in the proof.”’ 3 

7. ‘“—Theseaworthiness of a vessel must have refer- 
ence to the character of the service to be performed and 
the nature and character of the voyage to be made in this 
case. Was the Sprague seaworthy at the time she left 
Detroit to be towed from Detroit to Cleveland, not to 
propel herself in the navigation of the lakes in the 
usual ousiness of a tug, but seaworthy so as to be in a 
condition to be towed, as the voyage was undertaken 
to be made in tow of the tug Wilcox ?’’ 

(Record p. 79.) 

8. “—Then ‘it is claimed thatin Lake Erie at the 
time of the sudden increase of the leakage of the 
vessel the master did not exercise ordinary care for 
the safety of the vessel in not taking her to a safe 
port or safe place on the beach so as to prevent the 
loss of the vessel. I direct. you that it was the duty 


of the master at the time to exercise ordinary care 
under all the circumstances to secure the safety of the 
vessel and to prevent the loss thereof or any greater 
loss than could be prevented by the exercise of such 
ordinary care by the master. | 

9. ‘“—The burden, however,to show the want of ordi- 
nary care at the time of the loss in Lake Erie must be 
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shown by a fair preponderance of the proof on behalf 
of the defendant, for the reason that the defendant sets 
it up in his special defense in the form of a special 
answer, and in that respect takes upon «self the estab- 
lishment of the affirmative of that proposition.” _ 

10. ‘—So far as the matter of preliminary proofs 
is concerned, required to be made out by the plaintiff, 
I do not understand that the defendant makes any 
great contest in reference to whether that was made or 
not, but they have denied it in the form of an answer, 
and you will look into the testimony and see whether 
that satisfactorily shows the proofs of loss was made to 
this company before this action was brought, although | 
the paper was not present on the trial before you.” 

Defendant also excepted to the entire charge of the 
court to the Jury, as given. (Record p. 81.) 


D. Defendant requested the court to give in charge 
to the jury the following requests: (Record pp. 81, 82 
and 83.) here set out in full for the reason explained 
in the argument. 

1. ‘‘Under all the testimony in this case your 
verdict should be for the defendant.”’ 

2. ‘The burden of proving a loss of this kind is 
on the plaintiff. There is no presumption that the 
loss was caused by a peril insured against by the 


defendant.” 
3. ‘It was the duty of the master at Detroit, 
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before leaving or passing for Cleveland with a crippled 
tug, to ascertain at the Signal Station what would prob- 
ably be the weather in the direction of Cleveland 
during the time necessary to reach that point if such 
information could have been obtained at Detroit, and 
his failure to do so would be, under such circumstan- 
ces, a want of ordinary care and skill.” 

4. “It was the duty of the plaintiff to keep the 
tug Sprague in a seaworthy condition for the safe per- 
formance of this trip—that is, her hull must have been 
so tight, staunch and strong as to be competent to 
resist all ordinary action of the wind and waves—and 
if he failed to put her in such condition at Detroit and 
she was lost in consequence of her failure to be in such 
condition on Lake Erie after passing Detroit, and you 
find that sufficient repairs could have been made at 
Detroit your verdict must be for defendai:t.” 

5. “Under the policy in this case the company 
does not agree to indemnify the plaintiff against all 
damages that might happen to her in the course of 
navigation of the vessel, or all the misfortunes that may 
befall her while upon the lakes, and there are excepted 
from the provisions of this policy and from the liability 
of the defendant certain risks which the defendant 
does not take upon itself.to bear. The purport of these 
exceptions, so far as this case is concerned, is that the 
company does not undertake to insure any loss to this 
vessel which may be oceasioned by the incompetency 
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of the master, the insufficiency of the crew, or want of 
ordinary care and skill in navigating, or any unsea- 
worthiness of any description.”’ 

6. “In order to find for plaintiff, you must find 
that the the loss of this tug was by a peril of the sea— 
that is, by some natural peril and operation of the ele- 
ments which occurred without the intervention of 
human agency, and which the prudence of man could 
not foresee, nor his strength resist. Imprudence or 
want of skill in a master may have been unforeseen, 
but itis nota fortuitous event. The insurer under- 
takes only to indemnify against extraordinary perils of 
the sea and not against the ordinary ones to which 
every ship must inevitably be exposed.” 

7. ‘It is admitted by the pleadings in this case 


that after the breaking of the shaft on Lake Huron the 


tug was towed to Port Huron, and also to Detroit, both 
ports of safety. This being so, if you find that the loss 
was occasioned by reason of unseaworthiness after leav- 
ing Detroit, the defendant is entitled to your verdict.” 

8. ‘Under the circumstances of this case, if you 
find that the vessel was’ not seaworthy when she 
sprung a leak on Lake Erie, your verdict must be for 
the defendant without’ reference necessarily to any 
question of whether the master used good or bad judg- 
ment in leaving or passing Detroit, because the plain- 
tiff and defendant agreed in the policy that perils and 
losses growing out of unseaworthiness were not insured 
against.” 
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9. “If you find that the loss was incurred or con- 
tributed to by the incompetency of the: master or the 
want of ordinary care and skill.in navigating your 
verdict must be for the defendant.” 

10. “If you find that after the danger was discov- 
ered on Lake Erie the master did not do what a com- 
petent master of ordinary prudence would do, and 
that by the use of ordinary skill and care under such 
circumstances by a competent master the tug could 
have been got to a place of safety and her loss 
prevented, your verdict should be for the defendant.” 

11. “The fact that this tug began leaking so 
rapidly on Lake Erie in moderate weather so soon after 
leaving Detroit raises a presumption that either from 
the effects of the accident on Lake Huron or in some 
other respect she was unseaworthy for the undertaking 
to go to Cleveland when she left Detroit, which it de- 
volves upon the plaintiff to explain and overcome.”’ 

12. “The burden of proof is on the plaintiff in 
this case to show by a fair preponderance of the testi- 
mony that the sinking and loss of tug could not have 
been guarded against or prevented by the ordinary 
exertion of human skill and prudence.” 


13. ‘In this case the words “ordinary skill” and 


“ordinary care” have a relative meaning. What would 
be ordinary care in relation to a strong, staunch, sound 
vessel might fall far short of ordinary care and skill in 
relation to a wounded vessel. What might be ordinary 
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care and skill if the tug was seaworthy and navigating 
as a tug might fall far short of ordinary care when the 
tug is broken down and a severe and dangerous leak 
has been temporarily stopped. You must consider the 
circumstances of the case, the condition of the vessel, 
whether she could meet and withstand the ordinary 
wear and tear and strain of the elements or required 
fine weather and smooth water; what means there 
existed of ascertaining the probable weather during 
the time she would be occupied in crossing Lake Erie, 
what precaution he took or failed to take in this 
respect, as well as all other circumstance.” 7 

14. “If this tug after her accident on Lake 
Huron was unseaworthy, and in consequence was lost 
on Lake Erie, her loss is to be attributed to the unsea- 
worthiness and not to the accident, provided the master 
had opportnnity to repair the damage done on Lake 
Huron, and in that case your verdict must be for the 
defendant.” 

Which requests to charge were refused by the court, 
except so far as covered by the charge already given, 
to which refusal to charge the defendant excepted. 


ARGUMENT. 


In this case the issue presented by the pleadings 
was in brief as follows : 


Plaintiff averred that his tug was in all respects 
seaworthy on starting from L’Anse; that, without any 
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negligence, but solely by reason of the perils of navigation 
ensured against by the defendant, she sprung a leak ; that, 
although all reasonable endeavors were used to prevent 
her filling with water, within a short time after the 
discovery of the leak she filled, and became a total loss ; 
and that he caused proofs of loss to be made in all 
respects as required by the policy. 

Every one of these ellegations is distinctly put in 
issue by the answer. The answer goes further, and 
alleges that this vessel met with a mishap on Lake 
Huron, was thereby rendered unseaworthy, dangerous 


and innavigable, was in that condition towed out of 
two ports of perfect safety and repair, and was in con- 
sequence lost in an ordinary swell, without stress of 
weather. 

The reply of the plaintiff admits the breaking of 
the shaft as stated ; that the tug was so rendered help- 


less and gave up her tow; was towed to and past Port 
Huron and Detroit, places of safety ; that soon after 
reaching Lake Erie she sprang a leak and sank, and 
denies all the other allegations of this defense. | 


SPECIFICATION A. 


The Court erred in overruling defendant’s motions 
to take the case from the jury. (Specification of 
Errors, A. 1 and 2.) | 

The plaintiff in drawing his petition attaches a copy 
of the policy, and makes it by reference a part of his peti- 


29 


tion for the purpose of showing just what was insured 
against, and he alleges that his loss occurred solely by 
reason of the perils of navigation, so insured against by 
the defendant as aforesaid. Looking then at the policy 
so attached, (Record, p. 5,) we find that the insurance 
company specifically did not insure against perils and 
losses consequent upon, and arising from, or in conse- 
quence of wncompetency of the master, want of ordinary 
care or skill in navigating said vessel, rottenness, inherent 
defects, or any other unseaworthiness. 

It will not be seriously disputed that it was incum- 
bent on the plaintiff to show some cause, some peril 
insured against, by the operation of which this loss was 
produced. I complain that the plaintiff failed to show 
any peril of the sea so operating, but, instead of doing 
this rather tried the case and succeeded on the popular 
theory, that the insurance company, having received a 
premium, must therefore pay the loss. 


I. 


Notwithstanding the contrary rule which appears 
to obtain in England, in the law of this country there 
seems to be in time policies, an implied warranty of 
seaworthiness, where the vessel, at the time of the 
taking out of insurance, is in a port where repairs can 
be made. So held in Home vs. The Pacific Mutual In- 
surance Co., 7 Allen, 211, (1863,) where are considered 
the leading English cases of Gibson vs. Small (4 A. L. 
Cases, 353), and Thompson vs. Hopper (6 Ellis and 
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Bl., 172), and the whole Court concurring, Bigelow, J., 
delivered an elaborate and exhaustive opinion. 

To the same effect see Rouse vs. Insurance Co. 3 
Wall, Jr. 370 (1862,) in which Grier, J., reviews the 
English cases, and particularly the two above referred 
to. Hozie vs. The Home Insurance Co. 32 Conn..22, 
(1863.) Lapene vs. Sun Insurance Co. 8 La. Ann. 2. 

And a duty but not a technical warranty to keep the 
vessel seaworthy continues after the policy has attached, 
according to the established law of this country. 

In Copeland vs. The New England Insurance Co. 2 
Metc. 432, the Court say: * * * * “Upon 
these principles and authorities we consider it a rule 


of the law of insurance, as settled here, that, in 
addition to the implied warranty which applies to the 
state of the vessel at the commencement of the voyage, 
and must be strictly compled with as a condition pre- 
cedent, it is the duty of the assured, from time to time 
during the voyage, to repair her and keep her in suit- 
able condition for the service in which she is engaged, 
and, if they fail to do so, and a loss happens, which is 
attributable to that cause, the assured, and not the un- 
derwriters, must sustain it.” 

In Capen vs. The Washington Insurance Co., 12 Cush. 
157, at page 540 the Court say : 

“The rule there suggested”’ (Paddock vs. Franklin 
Insurance Co., 11 Pick. 233,) * was that it was the duty 
of the insured, after the policy had once attached, to 
make his vessel seaworthy, that is, tight, staunch and 
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strong, as far as practicable at each stage of the voyage; 
but that such duty was not a technical warranty, the 
breach of which would terminate the policy; but 
merely a duty, the failure of which would discharge 
the underwriter from any loss arising from such lack 
of repair. But that opinion, not being necessary to 
the decision of that case, was left open for future con- 


sideration. The Court are now of the opinion that this 
view was correct, and that it is strictly applicable to 
the present case. 

In Merchants Mutual Insurance Co. vs. Sweet et al., 
G Wis. 670, which was an action upon a time policy 
of insurance upon the Lakes, the Court say at page 6738: 

‘We suppose it to be a well settled rule in the law 
of insurance in this country, that. in addition to the 
implied warranty of seaworthiness which applies to the 
state of the vessel at the commencement of the risk or 
voyage, and which must be strictly complied with as a 
condition precedent to the policy attaching, it is also 
the duty of insured from time to time during the con- 
tinuance of the voyage or policy to repair the vessel 
and keep her in a suitable condition for the service in 
which she is engaged; and if they fail to do so and a 
loss happens, which is attributable to that cause, the 
‘assured, and not the underwriters, must sustain it.” 

The Court, at page 675 in the same case, distin- 
guishes between those acts of the master which are 
purely professional and those which he must be regarded 
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as performing in the character of agent of the owners ; 
saying : 

“If necessary, therefore, we might properly hold 
that the owners were bound by the knowledge of the 
condition of the vessel brought home to their agent, 
the master, and that, as between themselves and the 
underwriters they alone are responsible for his mis- 
conduct.” 


The rule is thus stated in 1 Parsons on Marine 
Insurance, 380 :. 


‘Tf after the risk is commenced she becomes unsea- 
worthy by reason of an accident or peril then the pol- 
icy continues to attach until she can again by reason- 
able endeavors be restored to a seaworthy condition. 
It is indeed the duty of the master, for which the owner 
is responsible, not only to do all that can be done to 
prevent her unseaworthiness, but all that should be 


done to restore her seaworthiness. If therefore she is > 
disabled at sea, though she remains covered by the ~ 


policy until she reaches a port, she must leave that 
port, wherever it be, in a seaworthy condition, provided 
she can there be made seaworthy.” 


On the question of whether or when the insurers 
are discharged by the master’s non-fulfillment of such 
duties, Parsons says, (Vol. 1, page 381), that the master 
is ‘the representative and agent of the owner, with 
power and authority, and it is his duty to fulfill for 
him this warranty of seaworthiness, and a breach of it 
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by such an agent is a breach by the principal * * 
and generally the conclusion would be that if the ship 
be seaworthy in the beginning a subsequent unseawor- 
thiness caused by negligence or error of officers or crew, 
does not take away the responsibility of the insurers, 
leaving it still asa rule of law that it is the duty of 
the master to repair unseaworthiness in the first port. 

And again on the same page the learned author 
says : 

‘For, if a vessel leaves port in a seaworthy condi- 
tion, becomes unseaworthy, and in that condition 
reaches a port in which she may be repaired or restored © 


to a seaworthy condition, and the master neglects so —— 


to repair or to restore her, and she goes to sea still 
unseaworthy, and by reason of this neglect of the mas- 
ter to repair her is lost, it is quite well settled in this 
country that the insurers are not liable.” In a note 
many authorities are cited. 

In Hazzard vs. New England Insurance Oo., 1 Sum- 
ner, 218, Judge Story said : 

“Tf, after the commencement of the risk, any dam- 
age or loss occurred to the vessel, which rendered her 
unseaworthy, and the master, having made a port 
where such damage might be repaired, neglects to have 
the same repaired, and the vessel is afterward lost in 
consequence of such unseaworthiness, though the 
proximate cause of the loss be a peril of the sea, yet 
the ultimate and effective cause of the loss is the 
neglect of the master to make the repairs which would 
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have prevented it, and the insurer is not lable ; other- 
wise if the loss happens from any other cause than 
such unseaworthiness.”’ 

This case went to the Supreme Court and was 
reported under the title of Hazzard’s Adm’r vs. Insur- 
ance Co., 8 Pet., 557. The case was reversed and 
sent back on a distinct proposition from that above 
quoted, and it seems to me that the Supreme Court 
there approved the ruling of .the Court below, on the 
point involved in the above quotation. At any rate 
they did not disapprove it. 

I also refer to the able argument of Mr. Loring on 
this point (8 Pet.) from page 571 on. 

There are two cases which ought to be considered 
‘together, and which from asuperficial view might seem 
to be contradictory to the line of authorities quoted 
from. They are— 

Starbuck vs. New England Ins. Co., 19 Pick. 198. 

Adderly vs. The American Ins. Co., Taney’s Dec. 
126. | 

In these cases the question was not in relation to 
duty of the master, as a representative of the owner. to 
repair a known and apparent unseaworthiness of the 
vessel. In the first case, the vessel experienced a shock 
in the Pacific Ocean, in November, 1833. She con- 
tinued her business of whaling until March, 1835, a 
period of a year and four months, not leaking more 
than vessels frequently do. She received some repairs 
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in March, 1835, but it was not deemed necessary to 
examine her bottom. She sailed for home, and two 
months later she foundered. The Court say, at page 
201— 

‘An accident happened, in consequence of which 
there was much trembling of the vessel, and it was 
supposed that she was struck by a sword fish or a 
whale. Ifshe could then have been examined, it would 
have been the duty of the master to have had it done, 
but she was on the ocean and an examination could 
not be made. After a long trial, however, it was found - 
that she did not leak. Was the master bound, at all 
events, to heave her out when she arrived in port? We 
2 think he was merely bound to exercise sound discre- 


tion.”’ 

The report of the other case does not give the facts, 
and the decision is therefore of small value. It does 
not appear to have been very elaborately argued, nor 
does the Court do more than state in his opinion some 
propositions strictly applicable, we may presume, to 
the facts of that case. It seems, so far as the facts may 
be gathered from the requests to charge, that the ves- 
sel was leaking, perhaps more than usual; there was 
nothing to indicate where the leak was located, or the 
cause of it ; a long trial on the voyage as far as Nassau 
had very evidently shown that the leak was not in- 
creasing and was not dangerous, and the question 
there was apparently as to the duty of the master to 
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unload the cargo and heave the vessel down and 
have a general examination of her bottom. But, even 
in such acase, Judge Taney did not’ hesitate to say, 
that, if a prudent and discreet master, of competent 
skill and judgment, would have deemed it necessary 
to have examined and repaired the leak before pro- 
ceeding on the voyage, and the disaster was occasioned 
by his failure todo so, and would not otherwise have 
happened, then the plaintiff would not be entitled to 
recover. | 

I submit that neither of these cases is necessarily in 
conflict with the authorities which I have cited, and 
which undoubtedly illustrate the current and weight 
of authority on the subject in this country. | 

Further it may be said that most of the cases cited 


from were decided upon policies different in their — 


terms from that on which the present suit is based, in 

that perils and losses consequent upon, caused by.or 

arising from incompetency, negligence and unsea- 

worthiness are not insured but are expressly excepted 

in our policy. 
Il. 


I take it further to be the law that the plaintiff in 
this action was bound to prove a loss, as he alleges in 
his petition, by some peril of the sea insured against 
bp the defendant. 

In the case of Cory vs. The Boylston Insurance 
Co., 107 Mass. 140, it was held that, *‘ The burden of 
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proving a loss, from a cause and to an amount for 
which underwriters are liable, is upon the assured.” 
The Court per Gray, J., said at page 144: 
‘“ By the general law of insurance, underwriters 
against perils of the sea, and other usual perils, do not 


assume the risk of ordinary perils incident to the 


course of the voyage.” 

In Fleming vs. Marine Ins. Co., 4 Whart. (Pa.) 58, 
the Court said at page 62— 

‘The next question which arises is, has the plaintiff 
proved any damage to have been done or occasioned to 
the goods insured while on the voyage, by any of those 
extraordinary perils or occurrences against which it 
was the design of the policy to protect him? Without 


he has made proof to this effect, he has no right to 
claim your verdict and cannot recover. It is not 


sufficient that the goods should appear to have been in 
a damaged state when they were landed to entitle the 
plaintiff to recover in this action, but it ought to 
appear that that damaged state was occasioned by some 
extraordinary disaster which occurred on the voyage, 
such as a violent storm or hurricane, the effects of 
which neither human efforts or foresight could well 
guard against or prevent.” 

In Swift vs. Union Ins. Co., 122 Mass. 573, at page 
576, the law is stated to be: 


“Tf a ship is lost without any apparent sea damage, 
or accident sufficient to destroy a sound vessel, there is 
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a presumption that it proceeds from inherent weakness 
or decay. For such loss the insurer is not responsible, 
and the burden of proof is on the plaintiff, as in other 
cases, to show that the loss occurred from a peril ensured 
against.”’ 3 7 

To the same effect also— 

Paddock & Field vs. Commercial Ins. Co., 104 
Mass,, at 528. : 

In the case already cited (12 Oush. at page 538.) the 
Court say : 

“ By this contract the underwriter 
undertakes to indemnify the ship owner against the 
extraordinary perils of navigation: only, and against 
the dangers arising from unusual and extraordinary 
force of the winds and seas. The ordinary force of the 
winds and seas, sometimes very heavy, a vessel employed 
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in navigation must be assumed to be sound and strong 
enough to bear without much damage. Against such 


the insurer does not indemnify. In regard to these, to. 


use a familiar term among nautical men, the owner 
stands his own insurer. Of course it is both the duty 
and the interest of the ship owner on every occasion 
on which he may to put his insured vessel into a con- 
dition to encounter the force of the elements, when she 
is at a place and under circumstances where full repairs 
can be had, or otherwise to obtain such repairs as the 
place and circumstances will permit, to have her in 
such a condition of strength, soundness and equipment 
as to be able to encounter the ordinary force of winds 
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and seas. If she is not in that condition, and she 
suffers sea-damage, it will be impossible to say that it 
is not attributable in whole or in -_ to the insuffi- 
ome of the vessel.”’ 
See also: Jones vs. Insurance Co., 2 Wall, Jr., 278. 

The rule as given in I Phillips §986 is as follows: 

‘ Whatever risks are assumed by the underwriter, 
his liability is subject to two limitations: he as not ha- 
ble for the consequences of the perils assumed, except when. | 
they operate in an extraordinary degree and is lable only : 4 
for loss and damage of an extraordinary kind.” 4 

See sections 1087, 1088 and 1089, the last section to 4 q 
the effect that : | 4 
~r ‘The insurers undertake to make indemnity only 
for damage arising from external accidents, not for that 
occasioned by the qualities or defects of the thing 
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insured.” 

To the same effect see : 

Baker vs. Manufacturers Ins. Co. 12 Gray 603. 

Leftwitch vs. St. Louis Ins. Co., 5 La. Ann., p. 706. 

Heebner vs. Ins. Co., 10 Gray, 131. 

Prof. Greenleaf says, 2 Greenleaf, Ev., Sec. 385 : 

“The plaintiff must also prove that the property 
insured was lost, and that the loss was not remotely but 
immediately caused by one of the perils insured against. 
Whether the loss, which is proved, will satisfy the 
averment, is a question for the Court, but the aver- 
ment itself must be proved.” 
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2 Phillips on Ins., Sec. 2079: 
“The fact of the vessel’s sprining a leak, where no 
extraordinary operation of any peril insured against can 
have occurred after the risk commenced, 1s one ground 
of inference of unseaworthiness at the beginning of the 
risk.” | 
IIT. 

Without multiplving the citation of authorities, I 
desire to call the attention of the Court particularly in 
this connection to the recent and very able opinion of 
Judge Brown, sitting in Cireuit Court in the Eastern 
District of Michigan, in a case based on an insurance 
policy similar to that involved in this action. The 
case is entitled : | 

Richilieu & O. Nay. Co. vs. Boston Marine Ins. Co., 
(26 Fed. Rep., 596). 

The facts are as follows: the steamer Spartan 
was running in a fog at a greater rate than that pre- 
scribed by the Canadian statute, (which was held to 
govern,) and also had .on board a defective compass, 
which deceived the officers as to the course. She 
stranded and became a total loss. It was claimed in 
respect to this clause, excepting, “all perils, losses, 
misfortunes, or expenses consequent upon and arising 
from or caused by the following or other legally exclu- 
ded causes, viz. * * * incompetency of the master or 
insufficiency of the crew or want of ordinary care and 
skill in navigating said vessel; * * * rottenness, 
inherent defects, overloading and all other unseawor- 
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thiness, ete.;” that the rule enforced so often in cases 
of collision and in actions for negligence against carriers, 
to-wit: ‘That a proved neglect to conform to the 
requirements of good seamanship. followed by disaster, 
raises the presumption that such neglect contributed to 
it.’ should not be applied in actions upon policies of 
insurance, for the reason that the carrier is not exempted 
if his negligence contributes to the loss. notwithstand- 
ing the loss itself may be occasioned by perils of the 
sea, While the insurer is liable wherever a peril of the . 
sea contributes to the loss, though the ship may have . 7 
been placed in such peril by the negligence of the 
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insured. 

The Court says, (page 603): 

“Tf this were true as a universal proposition, the 
exception in the policy of perils and losses, consequent 
upon and arising from or caused by want of ordinary 
care and skill, would be of little or no avail, for, no 
matter how gross the carelessness or how direct the 
loss consequent thereon, if a peril of the sea intervene 
to produce the disaster, the company would be liable. 
The exception is not only of all ‘losses and misfor- 
tunes,” but of all “ perils,’ caused by negligence. The 
inference from this is that the company would be exon- 
erated, notwithstanding the immediate loss be by a 
peril of the seal, if such peril arises from negligence or 
unseaworthiness. * * * Where the negligent act 
continues to be operative up to the very instant of the 
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loss, we find it difficult to escape the conclusion that it 
is a “peril caused by negligence, and by negligence 
alone,” even if the loss itself were to be attributed | 
to the peril rather than the negligence.” _ 


The Court then *goes into a consideration of the 
case of: — 

Waters vs. Merchants Louisville Ins. Co., 11 Pet. 213, 
on the question of proximate and remote cause, stating 
that in that case the policy was general, containing no 
exception of this kind, and the Court held the company 
not liable for barratry, though liable for negligence, and 
that a loss by fire, intentionally set by the master and 
the crew, was a loss by barratry. 
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Judge Brown says— | 
“It is only within a comparatively few years that 
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the clause exempting the underwriter from the conse- 
quences of negligences has been introduced into marine 
policies, and hence cases involving a construction of 
this clause are not numerous.” | 
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At page 606 the Court says— 
“It may be assumed that there is no implied war- 
ranty of seaworthiness in a time policy, and that the | 
mere fact that the vessel is unseaworthy would not pre- ms 
clude a recovery in case of a loss unconnected with the 
defect, but the policy contains an express exception of 
liability for losses occasioned by this cause, and 
whether it was known, or unknown, would be imma- 
terial. The exception amounts to a warranty that the 
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loss shall not be caused by unseaworthiness, and the 
ignorance of the owner of the defect in the compass 
would not affect his right to recover.” 

As I shall argue later in connection with the excep- 


ine 
> tion to the charge of the Court in that behalf, there is 
| nothing in the pleadings to change the burden of proof. 


IV. 


Coming now to the facts which were before the 
Court when the motion was made at the close of all 
the evidence to take from the jury, I contend that the 
plaintiff signally failed to make a case for recovery ‘. 
under the terms of the policy sued on. 
—— While it may not satisfactorily appear that the loss 
was caused by the leak at the stern which the tug had 
when she left Detrvit, while indeed the one witness 
who attempts to say anything about this would seem 
to testify that this was not the cause, there is no proof 
that the vessel was subjected to any peril of the sea as 
defined by this Court. 

The Sprague was a Lake tug, as the evidence shows, 
capable of towing three vessels ; she was similar to the 
Wilcox, which towed these three vessels and the 
Sprague in addition at the rate of seven miles an hour, 
and could tow the Sprague alone at the rate of ten miles 
an hour. 

The description of this vessel in the policy is a 
material part of the policy. She is described as a tug, 
and we insured her as a tug, a vessel which would be 
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capable of navigating herself and of towing other ves- 
sels as well, while seaworthy, and it was agreed that 
the owner should be his own insurer against perils as 
well as losses caused by unseaworthiness. 


Under the boiler clause also (Record, page 6,) the 
policy was warranted by the insured free from any 
claim for loss or damage to. boiler, steam pipes or 
machinery caused by _ breaking of the same, 
and to be free from general average and salvage 
expense in consequence thereof, excepting the expen- 
ses of getting the vessel from an exposed position to 
the nearest place of safety. Is it reasonable to say that 
where this breaking of a shaft, a part of the machinery, 
occurred, rendering the vessel leaky and powerless to 
navigate herself, she could be considered longer a tug, 
such as we had insured; and were not the rights of 
the parties to be regulated after such breaking by the 
very boiler clause? She was certainly in such a con- 
dition of unseaworthiness and danger as to be the 
proper subject of salvage services. 


McConnochie vs. Kerr, 9 Fed. Rep. 50, at 55. 
The Plymouth Rock, ib. 418. 

The Leipsic, 10 id. 585. 

The New Orleans, 23 id. 909. 

The Saragossa, 1 Benedict 551. 


It was supposed by the District Judge that the case 
of Adderly vs. Ins. Co., (Taney’s Decisions,) had a bear- 
ing upon this case, but the distinction between the 
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cases seems manifest. This vessel was a mere hylk, 
worse than that. The testimony shows that when the 
shaft broke it tipped up, or, as some of the witnesses 
expressed it, the shaft cock-billed. Thesecond engineer 


‘says (Record, p. 44,) that the stern pipe, through which 


the shaft passes from the hull of the vessel out to the 
propeller wheel, was broken, that he had looked at it 
and saw it was broken, undoubtedly by the springing 
up. He testified, (Record, pp. 43, 44): _ 

“It was in my watch the shaft broke. When I 
went down there the water was spurting pretty lively; 
it was coming in considerable, they were packing it at 
that time when I first went down. I remember they 
put some oakum in. The stern-pipe was not less than 
five nor more than seven feet under water. (Record p. 
45.) I did glance at the break; I ran down there and 
glanced at it when she first broke. It is upon that I 
base my statement to the jury that the stern-pipe was 
broken. The shaft was cock-billed a little; it was out 
of position, as near as I can remember.” 

Water spurted in in great quantities so that they 
took ‘some quilts and oakum and stuffed in or round 
the shaft,” to stop the leak, and even then were obliged 
to leave a leak, through which a stream of water 
as large as a man’s finger was coming in at that place. 
(Testimony of master of Sprague.) 

Fortunately this accident occurred in very fine 
weather, the water being smooth and so continuing un- 
til the vessels got into the sheltered waters of St. Clair 
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river. Port Huron was a place of safety and repair, 
but they passed down through the land-locked waters 
of St. Clair river and Lake St. Clair: to the port of 
Detroit, where the facilities for repairing are unex- 


celled. The testimony of the Signal Service officer ° 


shows that cautionary signals had been ordered to be 
put up at Detroit and Cleveland at about the time the 
Sprague is-said to have passed Detroit. No effort had 
been made to secure the propeller wheel, which was 
submerged, or to secure the end of the shaft where it 
was broken, although broken between the stern-pipe 
and the first bearing or journal inside. 

The inevitable tendency of this, as we need no 
expert to tell, was that, whenever that vessel might 
come into a sea-way, the propeller wheel would ‘“‘wab- 
ble,” as one witness expresses it, having the effect to 
loosen up whatever might be put in about the stern 
pipe for the purpose of stopping the leak. It is idle to 
argue that the stern pipe was not broken or the hull 
broken at that point, since the testimony of the second 
engineer is explicit on that subject. (Rec. pp. 43 and 
44, already quoted.) As I shall shortly show, the ves- 
sel was rotten at that point also. Certainly if there 
was no break there could have been no leak. 

As to the condition of the timbers of this tug, the 
master of her testified as follows (Record p. 38) : 

Q. How old was that tug? A. Twenty-seven 
vears, I believe; twenty-six or twenty-seven ; I won’t 
be certain which. Q. Your testimony is that she was 
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in usually good condition? <A.- It was as good as it 
had been all the season. Q. How good was that? 
A. Good enough to go through the Lake; good 
enough for fellows to bet money on. Q. Do you not 


‘know that vessel was not in good condition any time 


you were init? A. No. Q. Do you not know her 
timbers were rotten? <A. No; I don’t know her tim- 
bers were rotten, for I never examined her. Q. Can 
you say they were not? A. I could afterwards ; after 
she broke I could find out. Q. Was she rotten or 
not? A. Idid not know it at the time; not until I 
went down there to see about the breaking, and then 
I saw she was a little soft. Q. By that you mean she 
was rotten there in the run? <A. She was a little soft 
in the run. Q. You mean by that the wood was 
rotten? A. Certainly. Q. You say a little soft; I 
want to know what you mean?. A. Rotten. 

And in the first place we contend that it was not a 
question of discretion by any means with the master 
of this vessel whether he should stop at Detroit and 
repair this hulk, and reconvert her into the tug which 
we had insured, because to pass on out into the open 
waters of Lake Erie, with the boat in that condition 
and innavigable, was to entirely change the risk which 
we had obligated ourselves to take, by a radical change 
to our disadvantage of the subject of insurance. And 
further it is not a question for expert testimony, 
whether, after the tug had been towed to a place of 
safety and repair, defendant should or should not take 
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the chances involved in further navigation on the open 
lake, but it is a mere question of law, a question of the 
construction of the contract, and one of justice between 
the parties to the contract, whether the risk upon a tug 
adapted to care for herself shall be altered, without the 
knowledge or consent of the insurance company, into a 
risk upon a disabled and innavigable hulk, with a 
broken stern pipe, an unsecured propeller wheel attach- 
ed to a shaft leading through the broken stern pipe, 
which is surrouneed by rotten wood, and with a dan- 
gerous leak temporarily stopped up with quilts and 
oakum. ee | yes 
The Court will see on examining the expert testi- 
mony offered by plainttff that it relates not to the sea- 
worthiness of the vessel, but to the prudence of keep- 
ing on with the tug in that condition, which amounts 
practically to the mere question of taking the chances. 
In substantiation of this I refer to all the expert 
questions asked of these witnesses : Bowen, (Record p. 
27), Ellis, (Record p. 36), Rose, (Record p. 39), Kelly, 
(Record p. 47), and the plaintiff himself, (Record p. 
53). The one expert called by the plaintiff who we 
admit was qualified as an expert, to wit, Kelly, (Record 
p. 47), gives a qualified answer to the expert question. 
Hesays: “ Well, if the hull or body was in good shape, 
nothing wrong with that, etc.” Again. being pressed, 
he gives another qualified answer, saying (Record, p. 
47): “1 should think he was using good judgment so 
long as the weather was good to bring her through.” 
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But on cross-examination (Record, p. 49), where the 
condition of the vessel was given as described by the 
second engineer, he says he would not consider her 
seaworthy in that condition. 

The expert witnesses called for defendant, Gerardin, 
(Record p. 57), McGuire, (Record p. 60), and McKay, 
(Record p. 67), expressly and positively say that the 
vessel in that condition would not be seaworthy. 
Whatever may be said by witnesses in favor of taking 
chances and risks with unseaworthy and disabled craft, 
the policy ofthe law on this question is established. 
“The interests of commerce, of freighters and insurers 
all require that no unnecessary risks be taken by a 
vessel’s continuance at sea in a disabled and dangerous 
condition.” (Brown, D. J., S. Dist., N. Y., McConnochie 
vs. Kerr, 9 Fed. Rep., 50, at 55.) In this case the 
Court says : | ; 

‘Through the disabling of her machinery she (the 
steamer Colon,) was therefore no longer prepared to 
encounter the ordinary contingencies of navigation in 
the Bahamas, either in proceeding on her voyage or in 
seeking a place of safety. These were circumstances of - 
danger, though not of immediate peril, which justified 
the Colon in asking help of the first vessel that 
appeared. They justified the captain of the Pomona, 
under his implied authority, to deviate for the purpose 
of salvage, in departing from her own voyage to tow 
the Colon to a safe anchorage, and consequently en- 
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titled the Pomona and her crew to a moderate salvage 
compensation. By the accident to the Colon she had 


become unseaworthy for navigation in those waters.” 

Neither the master nor the mate of this vessel was 
experienced and competent to have charge of her. The 
captain’s testimony (Record p. 24,) shows that he had 
been engaged in the navigation of the Lakes about 
twenty or twenty-one years, off and on, was captain of 
this tug about three weeks, made two or three trips 
before up to Kelley’s Island. He says, ‘‘ I was mate, 
pilot, wheelsman, or something.” Before that he had 
said, “I had run a tug a week or so at a time; that is 
all—when [ would not be doing something else. 
Q. For how long had you done that—anything before ; 
the previous season? A. No, sir.” He never had a 
license from the government inspectors to act as a 
master, although he had several to act as a mate, and 
his want of competency was so apparent that plaintiff's 
counsel undertook to show (Record p. 54,) that the 
plaintiff, when he hired Captain Bowen, did not have 
any ground to suppose that he did not have ordinary 
ability as a captain, which counsel was permitted to do 
against the objection of the defendant. | 

The testimony of the mate (Record, p. 39,) shows 
that he had been following the Lakes thirty-six years, 
had never served on tugs before, had been second mate 
on a steam barge one season, and never on any other 
steamer. It does not appear that he ever had a license 
to act as officer on a steam vessel. He could act as 
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second mate without a license, being in the same watch 
with the master, who would properly have a license. 


They proceeded from Detroit, notwithstanding all 
the unfavorable conditions. The storm, on account of 
which warning signals had been displayed at Detroit as 
stated, and which was not a severe one, did not come 
on until the next day, after the Sprague had been 
abandoned on the beach. | (Testimony of signal officer, 
Record p. 71.) When the tow reached Lake Erie there 
was no storm or peril of any kind. It does not appear 
that anything occurred in any manner to interfere with 

‘the navigation of the three schooners, or of the tug 
Wilcox. But, on the other hand, the testimony of the 
various witnesses of plaintiff, as well as of defendant, 
is that there was a fresh summer breeze with a little 

- sea, so little in fact as not to prevent the Wilcox, when 
she was called back at 2 o’clock in the morning, coming 
up close to the Sprague, so that the crew of the latter 
vessel Jumped directly on board the Wilcox... At 2 
o’clock, by the time on the Sprague, the pre-arranged 
signal was blown. The master says (Record p. 28,) 
that at that time there were two feet of water in thie 
forecastle, no water at all aft, and about two to two- 
and-a-half feet forward in the tug. (Record p. 35.) 
Patton, a deck-hand, says the water was up to the fire 
grates before the Wilcox got back to the Sprague. 
(Record p. 37.) 


The tug was then from 25 to 30 miles below the 
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mouth of Detroit River, near but to the westward of 
Point Au Pelee. 

A singular feature of this loss is that, for a period 
of an hour to an hour and a half before the danger 
signal was given, the water had been gaining very 
rapidly from a leak in that tug somewhere. Robbins, 
the engineer on watch says: (Record p. 44,) “For an 
hour and a half before the tug was abandoned the 
water had been gaining.” Ellis, the fireman on watch, 
(Record page 35,) says that when the Wilcox was called 
back, “it was about 2 o’clock,” and (Record p. 36,) 
“when I first noticed any trouble from water it was 
about 1 o’clock.” 


_ These men were on watch, it seems, to keep up 
steam on the Sprague for the purpose of using her 
siphons to throw out the water. 

During this hour or hour and _ a half the tow was 
proceeding away from Detroit River, a place of perfect 
safety, at a speed of seven miles per hour. (Testimony 
of master of Wilcox, Record p. 56.) | 


The Wilcox, had she been called when the water began 
to gain, could have towed the Sprague alone back to 
Detroit River at a speed of ten miles an hour, and from 
the point where the leaking became serious could have 
taken her back in two hours’ time. - (Record p. 49.) 


Of course, had the Sprague been in navigable con- 
dition, she could have covered the distance herself in 
less time. 


_ Seeasetes __if 4 


The master of the Sprague testifies (Record, pp. 27 
and 28,) that, when he called the Wilcoz, hedid not do 
anything toward examining his boat for about fifteen 
minutes, and then he went down to search for the leak, 
looked at this place by the stern-pipe, and found it 
apparently all right as he had left it on Lake Huron. 
He says (Record p. 34,) that there must have been a 
pretty good hole in her, but he could not find it. Ellis, 
the fireman, says (Record, p. 36,) that most of the water, 
as he understood, was aft. He did not know where 
the leak was. Robbins, engineer. (Record p. 45,) was 
asked how he accounted for the increase of water, and 
said, “I don’t know anything about it; I don’t know 
where the water came from.” 

It was contended, upon the testimony of the master, 
that he examined the place at the stern; and that the 
leak was from some other source on Lake Erie. And 
on rebuttal one MecNillie was called, and, over the 
objection and exception of defendant, was permitted to 
say that floating logs are sometimes met in that as well 
as every other part of the Lakes. But that was not 
accompanied with gny testimony that a vessel ever 
encounters a floatin her damage on the Lakes; no 
instance of the kind is given or appears to have been 
known. Besides, there were a tug and three vessels 
ahead of the Sprague, none of which encountered or 
saw any logs or floating obstructions, and, if the testi- 
mony may be belived, there were five men on watch 
on the Sprague, the mate and the wheelsman, besides 
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the second engineer, the fireman and one deck hand. 


No one of these men felt any shock or saw any such 
obstruction, or testifies to anything in connection with 
such a shock or peril encountered by that tug on this 
occasion. No floating log was there, wherever else 
such an obstruction might be encountered. The Sprague 
was comparatively a small vessel, the leak which was 
sprung was a very serious one and gained rapidly, 
despite the use of their pumps and siphons. A shock 
sufticient to so break through any vessel would have 
attracted the attention of those on watch, of whom 
some were below, forward as well as aft. 


I am not unmindful of the case of Snethen vs. Mem- 
phis Insurance Co. 3 La. Ann. There is no parallel be- 
tween that case and the case at bar, because it was 
shown in that case with much minuteness just how ac- 
cidents might occur in making landings and otherwise 
on the Mississippi river, which might not be noticed 
at the time. It appears from the remarks of the Court 
at page 475 that cogent proof was also offered to show 
the youth, strength and good condition of the barge. 


Compare this case with Marcy vs. Insurance Co., 11 
La, Ann. 748. 

In Talcott vs. The Commercial Insurance Co., 2 Johns. 
124, at page 128, the Court held that “The presump- 
tion of seaworthiness is founded on the benignity of 
the law, which will not presume a party to have vio- 
lated his implied stipulation, but when a state of facts 
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is presented, from which a conclusion is to be deduced, 
in my opinion this presumption of seaworthiness 
deserves no consideration.” 


Commenting on and distinguishing the case of 
Patrick vs. Hallett & Brown, previously decided by that 
Court, the Court said of the distinguishing circum- 
stances : “The second arises from the difference of age 
between the two vessels. The Peggy was but two years 
old when she was lost, and built of the most durable 
timbers, whilst the present vessel was between eight 
and nine years old, and certainly the presumption of 
latent defects from decay is much stronger in this case 
than in the other.”’ 


In the case at bar it was shown that the Sprague 
was twenty-six or seven years old and that her timbers 


were rotten. 


Quoting again from the last cited case (2 Johns., 
124), “The third essential distinction arises from the 
fact that the Peggy was shown not only to be tight, 
staunch and strong when she sailed on her voyage, but 
to have been admitted to be so in the record by the 
assurers three months before her loss. There being 
such a material difference in the circumstances of the 
case relied on and this, I feel myself at liberty to 
inquire whether the loss of this vessel did not proceed 
from latent defects and not from any extraordinary and 
unforeseen perils of the sea. * * * From the pecu- 
liar circumstances in the case of Patrick vs. Hallet & 
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Brown, I think the presumption mentioned (of loss by 
inherent defects,) was countervailed; in the present 
case it appears to me not to be repelled; for, though 
the jury have found this vessel seaworthy, I think 
there was no legal evidence of the fact; and the con- 
clusion, in my mind, is irresistible, that she died a 
natural death.” And at page 130, ‘In the present 
case there is no adequate cause shown to produce the 
injury which led to the loss arising from extraordinary 
and unforeseen perils: there is not a fact counteracting 
the presumption of the innavigability of the vessel 
from internal defects, probably produced by the press- 
ure of the cargo and the action of the seas, but without 
the concurrence of any other than ordinary accidents.” | 

The Louisiana case, as well as the one last cited 
from, are both under the old form of policy, and did 
not contain the clause excepting liability for unsea- 
worthiness, etc., as may be seen from the manner in 
which the cases are discussed in the opinions. 

In the late case of Berwin vs. Greenwich Ins. Co., 53 
N. Y. Superior Court, 102, (1886,) it is unhesitatingly 
declared that ‘“‘Where the policy excepts from the 
perils insured against those arising from rottenness, 
inherent defects and other unseaworthiness, the assured, 
to recover thereon, must show that the vessel was sea- 
worthy when lost, either by direct proof of the fact, or 
by showing a cause of loss that would exclude the 
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It is suggested in that case that, if the vessel had 
previously received an injury by a peril insured against, 
and she was unseaworthy by reason of that, and so 
sank without a fresh peril of the sea, the insurance 
company would be liable, which would doubtless be 
true until the vessel reached a place of safety and re- 
pair. 

‘When the Wilcox came back in response to the sig- 
nal all hands left the Sprague and went on board the 
Wilcox, and, hard as it may be to credit the statement, 
it is undisputed that they staid on the Wilcox, within 
five hundred feet of the Sprague, for over three hours 
before the captain of the Sprague gave any directions . 
or took any measures whatever in reference to his 4 
vessel. He was looking, as a witness expresses it, to 4 
see how she would act, and he did absolutely noth- 
ing for her rescue. This is admitted by the master of 
the Sprague, (Record p. 30 and p. 84,) by the mate, a 
(Record p. 41,) and is testified to by other witnesses 4 
called on both sides. ay 

At the end of that time the master of the Sprague 
gave directions for the Wilcoz to tow her in toward the 
beach. This was done, and she was let go, close in, 
still floating ; but she soon after beached, and in due 
process of time was wrecked by subsequent storms. . 


When plaintiff asked his expert Kelly, (Record p. 
48,) whether it was prudent to take the Sprague in tow 
for the beach, his answer, several times repeated, was 
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that it was proper to tow her to the beach or some place | 


of safety. 

Even after they had taken this disabled, helpless 
and unseaworthy hulk, twenty-six or twenty-seven 
years old, with its rotten timbers, past Detroit, and 
the water began to gain so rapidly when eighteen or 
twenty miles away from Detroit River, and even after 
they had continued to tow for ten miles farther with 
this leak gaining, whatever the source of the leak, if 
the master had been competent and diligent, she could 


have been saved. Before she sank she could in either 


case have been towed by the Wilcox back to the Detroit 
River, where she could have settled in shoal water in 
a protected place and been safe. 

The testimony convincingly shows that this vessel 
was in the condition of unseaworthiness above claimed. 


While the testimony of the master shows that the leak- 
at the stern may not have caused her to sink, there. 
was a signal failure to show that she was lost by a peril 


insured against as alleged in the petition, and it affirm- 
atively appears that no such peril was encountered, 
and that nO peril was in operation, so that her peril 
and her loss must have been occasioned by inherent 
defect, rottenness or unseaworthiness, combined with 
the incompetency of the master and his shameful want 
of care and skill in the navigation of the tug, before and 
after the increase in the leak on Lake Erie. 

The floating log theory is a mere pretence which 
never occurred to any one until after the case was once 
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closed, and was then dragged in as rebuttal testimony. 
Whether from the leak at the stern or from some other 
source, this hulk, while being towed through the Lake 
in fine weather, filled with water and sank because she 
was in no condition to resist the ordinary action of the 
elements, against which, to use the language of the 
court in Capen vs. The Washington Ins. Co., already 
cited, the owner stands his own insurer. 

As remarked by an eminent judge, of a vessel, lost 
under similar circumstances, “she died a natural 


death.” 


Passing over all questions raised on the objections 
to testimony offered by the plaintiff, although we sup- 
pose it to be true that we are in strictness entitled to 
have the motion passed upon with reference to the com- 
petent and legal testimony introduced, we respectfully 
contend that the plaintiff signally failed to make a 
case ; that the evidence given at the trial, with all the 
inferences which a jury could possibly draw from it, 
was insufficient to support a verdict for the plaintiff, 
and the Court should have directed a\verdict for the 


defendant. 


Schofield vs. Railway Co., 114 U. 8. 67 S_ 


B. The Court erred in its rulings on evidence in 
the particulars set out in Specification B of Errors. 

In the testimony of John Bowen (sub-head 1 of 
Specification B,) the question, objected to and permitted 
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by the Court, was asked in reference to the towing away 
from Detroit, and was as follows: (Record p. 27.) 3 
Q. What do you say as to its being good seaman- 
ship and prudent to bring her through to Cleveland? 
There are two objections. 1. That this witness 
was not qualified as an expert. 2. That it was not 


the proper subject of expert testimony. The second | 


objection, applying to the first five sub-heads of this 
specification, will be argued under the 5th sub-head. 


To make the above question asked of Bowen per- 


‘missible, the witness must somewhere be shown to have 


skill or learning in the matter upon which his opinion 
is to be asked, sufficient to entitle him to be regarded 
as an expert. And whether the witness is so qualified 
is a question for the Court to pass upon before the tes- 
timony is received. 

Stephens Dig. Ev. Art. 49. 

Pope vs. Filley, 9 Fed. Rep. 66. 


Such skill or learning it is very evident this wit- 


ness did not possess. He had never been licensed as 


master. (Rec. 71 and p. 74.) While he says he has 
been engaged in the navigation of the Lakes about 
twenty to twenty-one years, off and on, it does not 
appear in what capacity or in what kind of craft, except 
that fora very limited time only he had been on steam- 
craft. He was captain of this tug about three weeks. 
He made two or three trips the fall before in this tug 
to Kelly’s Island, and says: ‘I was mate, pilot, wheels- 
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man or something; I steered.” Before that, he said, 
he had run a tug a week or so at a time when he would 
not be doing anything else; had not done that any 
before the previous season ; and before going.on the 


| Sprague had run the tug Cushing from Cleveland to 


Put-in-Bay a few weeks. This being his whole connec- 
tion with steam-craft, and it not appearing in what 
manner he was connected with Lake navigation or in 
what capacity, if at all, he had served as an officer or 
seaman on vessels, it is very clear that he did not pos- 
sess that skill or learning in this profeesion sufficient 
to entitle him to give his opinion in evidence on the 
question asked, which skill and learning can be gained 
only by long experience; nor had he acquired that 
skill and knowledge and experience which should be 
found in the master of such a vessel. 


(2..—Two expert questions were permitted to be 
asked and answered against our exception, of George 
Ellis, fireman of the Sprague, as follows: Q. State 
whether it would be good seamanship and prudent to 
tow the Sprague across the Lake to Cleveland at the 
time you got ready to leave her? (Record p. 36.) Q. 
What is the fact about whether vessels do sometimes 
begin to leak in a calm and when you can not explain 
how the leak comes? (Record p. 36.) 


Ellis had said : (Record p. 36.) ‘J am no captain ; 
I don’t know anything about navigation,” before the 
questions were put to him. He said he had followed 
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the Lakes about twenty-seven years, and been con- 
nected with tugs about four years. There is nothing 
to show that he ever acted in any higher capacity than 
that of fireman, that he ever had anv direction over a 
boat of any kind, or that he ever had any part in the 
navigation of a vessel of any kind further than to 
shovel coal into the furnace. We cannot conceive 
upon what theory these expert questions were per- 
mitted to be asked of and answered by this witness, 
unless it was considered that the Court had no duty in 
the premises, and that the qualification of expert wit- 
nesses was another question to be considered and passed 
upon by the jury. 

(3.)—Frank Rose was permitted to answer the 
questions set out under this sub-head of Specification 
B. of Errors, first being asked in substance to state 
whether it was a matter of prudence to come past Port 
Huron and to come past Detroit, and whether the cap- 
tain exercised reasonable prudence in bringing her by ; 
and the other question was as to the need or occasion 
of stopping at Detroit. (Record p. 39.) _ 

This witness was acting as mate of the Sprague, and 
was in charge of her on Lake Erie when the leak began 
gaining. It is true, he says he had followed the Lakes 
about thirty-six years, but it does not appear in what 
capacity he had ever acted, except that for one season he 
was a second mate of a steambarge. He had never 
served on tugs before this trip. (Record p. 39.) 
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(4.) The plaintiff himself was asked a number of 
expert questions, set out under this sub-head in Specifi- 
cation B. of Errors. It appears from his testimony 
(Record p. 54,) that he had never regularly followed 
the business of sailing on the Lakes. He made a few 
trips in charge of a tug, but he had not engaged in the 
business as a business at any time. His case may be 
compared with that of the bookkeeper whose testi- 
mony as an expert was rejected by Judge McCrary in 
the case of Pope vs. Filley, 9 Fed. Rep. 66. 

(1-5.) The second objection mentioned in respect 
to Captain Bowen's testimony applies to all the expert 
testimony of the four witnesses, above discussed, as well ° 
as that of Kelly, set out in sub-head 5 of Specificarion 
B. of Errors, whose qualification as an expert was not 
disputed. The objection is, that under the form of 
policy on which this suit is based, it was not a question 
of the prudence of the captain in passing Port Huron. 
If the vessel, as a matter of fact, was unseaworthy, 
either because of her rottenness or her innavigability 
or of the broken and leaky condition of her stern, and 
if the loss was occasioned by unseaworthiness, the 
insurance company is not to be held hable. That was 
the express agreement of the parties. The issue is 
whether the tug was lost by a peril insured against. 
See above cited cases of Richilieu & O Nav. Co. vs. 
Boston Marine Ins. Co., 26 Fed. Rep. 596; Merchants 
Mutual Ins. Co. vs. Sweet, 6 Wis. 670; Swift vs. Union 
Ins. Co., 122 Mass. 573. 
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See also the other cases cited under the first branch 
of this argument. 

(6). The questions set out under this sub-head 
of Specification B of Errors called for the contents of 
written instruments. There had ‘been no proper 
foundation for the introduction of secondary evidence 
instead of the proofs of loss.. The notice served to pro- 
duce the proofs of loss was not a reasonable notice. 
The insurance company, as shown, was located in 
Philadelphia, the place of trial was Cleveland, and the 
notice was served on counsel for the insurance com- 
pany on the afternoon of the second day before the 
trial, less than forty-eight hours before the testimony 
was offered. There is nothing to show where the 
proofs were, although it is presumed that they were at 
the home office of the company, if they ever in fact 
reached the company. There is no testimony showing 
that they ever reached the company. The question to 
plaintiff, (Record p. 75,) about a transfer made with 
proofs of loss, and whether the defendant ever retrans- 
ferred, is open to the same objection, and it is indicative 
of the popular theory on which the case was tried. 


(7.) The Court permitted to be asked of W. B. 
Scott, who was the agent in 1884 of the defendant 
company, the question : ‘‘What 7s the custom among 
insurance companies here in Cleveland in regard to 
employing an agent on their behalf to go round and 
examine the tugs in this port every spring preliminary 
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to insuring them, so as to get the rating of the various 
tugs?” The object of any such testimony and the 
effect it would have upon the jury need no exposition. 
This question was manifestly improper, because it did 
not tend to show that in 1884 there was any such cus- 
tom as that inquired about, and it related to insurance 
companies here in Cleveland, the defendant company 
being a company of Philadelphia. There was no 
effort made and no testimony offered in connection 
with this to show that our insurance company was 
ever connected with any such custom, or had ever au- 
thorized or participated in authorizing such an exami- 
nation. Nor was there any testimony to show that the 
Sprague was so examined before this policy was taken 
out: Even if all these necessary elements had been 
fully shown the testimony would have been incompe- 
tent. The parties made their contract as it is set out 
in plaintiff’s petition, and by that their rights ought 
to be fixed and controlled. 

The introduction of this testimony is an attempt to 
set aside the deliberate written contract of the. parties, 
and, by proving a custom jn 1886 of insurance com- 
panies in Cleveland to examine vessels, to annul all 
that part of the contract of 1884, under which this suit 
is brought, by which the parties agreed upon the risks 
to be assumed under the policy. The testimony could 
have no other purpose, and for that purpose it is clearly 
inadmissible, : 
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In the case of Insurance Co. vs. Wright, 15 Hall., 
456, the Court made use of this language: ‘“‘ Tested by 
these principles, the usage attempted to be set up can- 
not be sustained. It contradicts directly the written 
contract. It proposes to set aside all that was said 
about the rate of premium, and substitute the discre- 
tion of one of the parties to the instrument. It goes 
upon the assumption that all that is written in the 
contract, that fixes or ascertains or limits the amount 
that may be claimed for premium for insurance by the 
company, is nugatory, and that the whole field is left 
open and the power placed in the hands of one of the 
parties exclusively. No such usage can be admitted 
thus to contradict, vary and control this contract.” 


In Partridge vs. The Insurance Co.. 15 Wall., at 
579, this Court, per Mr. Justice Miller, said on this 
subject: ‘‘When this is confined to establishing : 
emplied contract, and the knowledge of the usage is 
brought home to the other party, the evil is not so 
great. But, when it is sought to extend the doctrine 
beyond this, and incorporate the custom into an 
express contract, whose terms are reduced to writing 
and are expressed in language neither technical nor 
ambiguous, and therefore needing no such aid in its 
construction, it amounts to establishing the principle 
that a custom may add to or vary or contradict the 
well expressed intention of the parties made in writing. 
No such extension of the doctrine is consistent either 
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with authority or with the principles which govern the 
law of contracts. 


(8.) The Court permitted plaintiff’s counsel to ask 
of plaintiff (Record p. 54): “I will inquire if, up to the 
time you hired Captain Bowen, and he took charge of 
this boat, you had any ground to suppose he did not 
have ordinary ability as a tug captain?” and again, on 
the same page, the question: ‘“‘ Whether you had any 
means of knowing that he lacked reasonable and ordi- 
nary skill ?” 

It is expressly agreed in the policy that the insur- 
ance company shall not take upon itself any perils, 
losses, misfortunes or expenses consequent upon or 
arising from or caused by incompetency of the master, or 
want of ordinary care and skill in navigating said ves- 
sel. It is simply a matter of contract duty with the 
owner to see that he hasa master of competent skill, 
and a question of his failure to observe a contract duty. 

The effect of this testimony on the jury may have 
been to excuse the plaintiff from all responsibility for 
the incompetency of the master, and therefore im- 
properly to excuse him for a breach of his duty under 
this contract. The testimony was manifestly improper. 

See 1 Parsons on Insurance, 337. 

Work vs. Leuthers, 97 U. S. 379. 

(9). The Court sustained the plaintiff's objection 
to the question asked by defendant’s counsel of defend- 
ant’s witness, Newton, chief engineer of the tug 
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Sprague at the time of this occurrence, (Record p. 72,) 
‘What if any. talk did you have with Captain Bowen, 
after the Wilcox took you in tow, in regard to your 
leak or what should be done?” 

It is submitted that this question is entirely proper, 
considering the fact that Captain Bowen was the agent 
and representative of the owner, in charge of the tug ; 
that the tug had become unseaworthy, innavigable 
and in a dangerous condition, and was being towed to 
a place of safety. What he said in regard to the then 
existing leak and in regard to what should be done in 
reference to the pending situation in which they found 
themselves is a part of the res gestae. 


In cases of collision the rule is broadly established. 
In The Potomac, 8 Wall. 594, this Court said: ‘The 
legality of this evidence cannot be: questioned, for 
Courts of Admiralty have uniformly allowed the 
declarations of the master, in a case of collision, to be 
brought against the owner, on the ground that when 
the transaction occurred the master represented the 
owner, and was his agent in navigating the vessel.”’ 


Ins. Co. vs. Mosley, 8 Wall. 397. Declarations and 
statements of an injured party, as to the cause of his 
injury, and as to his present condition, were admitted, 
although such statements were made subsequent to the 
injury, upon the theory that they related to the conse- 
quences and were made while the latter subsisted and 
were in progress. 
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As held in the case of The Potomac, so here, the mas- 
ter represented the owner, and was his agent in navi- 
gating the vessel, and the testimony, or the declarations 
and statements of the master sought to be introduced, 
related to the condition of the tug after her accident 
on Lake Huron, and related to the subject of what 
should be done in respect to the tug on account of such 
condition. We contend that they related to the matter 
in hand, and were not in the nature of a narration of 
something in the past, the tug being in an injured con- 
dition and the statements relating to that condition, 
and to what was best to be done under the circumstances. 


The authorities are very fully discussed in the recent 
case of Waldene vs. R. R. Co. 95 N. Y. 274, which case, 
however, does not go as far as this Court has gone in 
Ins. Co. vs. Mosley. 

In the case of Ins. Co. vs. Tobin, 32 Ohio St., at 
page 78 it was held: ‘ The statements of a steamboat 
captain, made in the discharge of his duty as com- 
mander of the vessel, while she is in a sinking condi- 
tion, and he is in the act of seeking aid of another to 
relieve her from present peril of loss, as to her perilous 
condition, how and where she was leaking, made under 


- such circumstances, his statements accompanying his 


acts, and explanatory of them, are res gestae, and there- 
fore competent testimony. 


(10). In rebuttal, the plaintiff was permitted to call 
a witness, McNillie, and to ask him in regard to the 
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liability of encountering logs or dead wood of any kind 
twenty to twenty-five miles out from the mouth of 
Detroit river. There is no suggestion that this was 
omitted in chief, and it is not rebuttal testimony, but 
it would not have been competent in chief. There is 
no testimony in the case that any log was encountered 
on that occasion, or seen or .dreamed of by any one of 
the five men who were on watch on this tug, or by any 
one on the other vessels. There was no testimony 
accompanying it to the effect that any vessel had ever 
been damaged by encountering logs in the place in 
question or any place on the Lakes; no testimony 
that losses ever do or can proceed from such a course, 
or that there is any peril incurred by vessels navigating 
the Lakes from this source. _ 


(11). Testimony was permitted (Record p. 53,) to 
the effect that an agent sent by the insurance company 
to examine the vessel as she lay on the beach, (Record 
p- 50,) gave to some fishermen while he was over there 
some bedding and small things that had washed ashore, 
the Court stating that he admitted this testimony on 
the ground that it was omitted in chief. | 


The object of this testimony is apparent. It was to 
show some act of ownership by the insurance com- 
pany, indicating a recognition of their liability to pay, 
by taking possession of the wreck and assuming acts of 
ownership over it. The testimony could not be proper 
without some evidence to show that this man, sent to 
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examine the wreck, had authority to bind the company 
by accepting an abandonment or by recognizing the 
plaintiff’s loss under the policy. There is an entire 
absence of such testimony. It is shown (Record p. 50,) — 
that he was sent by the insurance company to make 
‘an examination. It is not shown that he had even 
implied authority from his office to accept an abandon- 
ment, or what his office was. 


The law is well stated in Abbot's Trial Evidence at 
page 32: ‘“ To charge a corporation upon the act of an 
officer or agent, it must be shown directly or presump- 
tively, either that the act was performed while in the 
discharge of his ordinary duty in the usual course of 
business, and was within the general scope and appar- 
ent sphere of such duty, or that it was expressly 
authorized, or that it was performed with the knowl- 
edge and implied assent of the directors or of the 
corporation or its authorized officers, or was subse- 
quently ratified by them.” 


See First Nat. Bank vs. Ocean Nat. Bank, 60 N. Y. 
290, and cases there cited. 


Hoffman vs. Hancock Ins. Co., 92 U. S. 161. 


In Packet Co. vs. Clough 20 Wall., 528, at 540, the 


Court say: “But an act done by an agent cannot be 
varied, qualified or explained either by his declara- 


tions, which amount to no more than a mere narrative 
of a past occurrence, or by an isolated conversation 


held, or “an isolated act done at a later period.” 
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In Insurance Co. vs. Mahone, 21 Wall., 152, proof 
was allowed below that the general traveling agent 
and supervisor of the insurance company, some time 
after the death of the insured, and after he had made 
an examination of plaintiff’s claim, expressed an 
opinion that it should be paid. The Supreme Court 
reversed the case on this account, saying in the opinion 
at page 157: “That such an opinion allowed to go to 
the jury must have been very hurtful to the defend- 
ant’s case is manifest, and that it was inadmissible is 
equally clear. The opinion of an agent, based upon 
past occurences, is never to be received as an admission 
of his principal’s ; and this 1s doubly true when the agent 
was not a party to these occurrences.” 


(12). The plaintiff was permitted (Record, p. 54,) 
to give the value of the tug in testimony, that is, the 
market value I presume. This he stated to be $12.000. 


The object of this testimony undoubtedly was to 
influence the jury to believe that the tug was cheap at 
$7,000, the amount of insurance sued for. This was a 
valued policy. As we had fixed on an agreed value in 
the policy, and on that value insured at $7,000, it is 
wholly immaterial what the actual value of the vessel 
had been. It is no more proper for the insured to state 
the value in excess of the insurance than it would have 
been for us, on the issues of this case, to show that she 
was worth much less than $7,000. | 
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C. 1. In its charge to the jury we contend that 
the Court fell into several serious errors, to the great 
prejudice of defendant in this case. 

In the first place, (Record, p. 77—Specification C, 
sub-head 1), the Court directed the jury that the break- 
ing of the shaft. without any fault of the master and 
owners, was one of the perils covered by the insurance. | 
The boiler clause of the policy contains the specific 
agreement of the parties on this point. Moreover the 
breaking of machinery is not a peril of the sea. 


1 Phillips’ Ins. 1089. ‘The insurers undertake to 
make indemnity only for damage arising from external 4 
accidents, not for that occasioned by the qualities or - == 
defects of the thing insured. - 

Baker vs. Insurance Co., 12 Gray, 608. 

Leftwich vs. Insurance Co., 5 La. Ann, 706. 

Heebner vs. Insurance Co., 10 Gray, 181. 

The Glenfruin L. R. 10 P. D. 108. 

Marcy vs. Insurance Co., 11 La. Ann 748. 


(2.) The Court further charged the jury that, if 
the vessel was lost on Lake Erie from the sudden 
springing a leak from some unknown cause, and with- 
| out the fault of the master and owners, in the exercise 
of ordinary care in its navigation, and the vessel at 
the time it started being seaworthy, such loss would be 
covered by the insurance under the policy. Plaintiff 
however in such case must show that the master in 
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control of the vessel exercised ordinary care in its man- 
agement at the time the loss occurred. 

The effect of this is to say that, under the policy, in 
which the parties expressly agree as they did in this 
policy in reference to perils and losses consequent 


upon or caused by unseaworthiness, the insurance com- 
pany was liable for a loss by unseaworthiness, provided 
the vessel when she started on some given trip was 
seaworthy. The effect is to subvert the entire contract 
of the parties, and to make a contract radically differ- 
ent from the one sued on. 


See 2 Phallups vs. Ins. Co., 2079. 

Myers vs. Girard Ins. Co., 26 Pa. St., 192. 

Swift vs. Union Ins. Co., 122 Mass. 573. 
Richiheu, &c. Co., vs. Ins. Co., 26 Fed. Rep., 596, 


and the other cases cited in foregoing brief. 


(3.) In sub-division 3 of this specification, (Record, 
p. 77,) it is shown that the Court charged : 

“It was generally the duty of the plaintiff to keep the 
Sprague in a seaworthy condition for the safe navigation 
of the waters in which she might be run under the 
policy, and when. that seaworthiness, under the policy 
of insurance, is made and attaches, it is presumed to 
exist and continue, and the burden of proof of unsea- 
worthiness would then be upon the defendant.” 

This can hardly be true under the policy sued on 
in this case, as heretofore argued. The effect of this 
charge would be that, if the plaintiff by the most 
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general testimony in the world could show a condition 
of seaworthiness on leaving L’Anse, then the mere fact 
that his vessel was lost in the course of the voyage 
would put upon the insurance company the burden of 
proving the cause of the loss to be unseaworthiness, 
relieving the plaintiff from all obligation to show that 
there was any peril, or that the loss was in the remotest 
way connected with any peril insured against. 

(4.). The Court charges the jury (Record, p. 78,) 
that there is no claim in the defense of this case that 
the Sprague was not seaworthy when she started from 4 
the port of L’Anse. It is strange that the Court over- - 
looked the first defense in the answer, which included - | 
a denial of the allegation in the petition of the sea- _ 
worthiness of the vessel when she left L’Anse. 

Taking the above specifications together, the Court 
in effect said to the jury: ‘If the tug was seaworthy 
when she left L’Anse, and in the course of the voyage 
was lost, the burden of showing that it is not respon- 
sible under the policy is upon the insurance company, 
and, as they do not deny such seaworthiness at L’ Anse, 
the burden in this case is on the defendant to prove 
that it is not liable for plaintiff’s claim.” 

This puts out of view the issue in the case and the 
contract of the parties, and is not supported by the law 
or the reason of the case. 

(5). The Court, continuing, (Record, p. 78,) says it 
is claimed that the vessel broke her shaft on Lake 
Huron, causing a dangerous leak, so that she was dis- 
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abled and became unseaworthy, and thereupon further 
charges the jury, in substance, that, if the leak was such 
that an ordinarily prudent and discreet master, of com- 
petent skill and ordinary judgment, would have deemed 
it necessary to repair, so as to stop the leak before pro- 
ceeding on the voyage, and the sinking and loss were 
occasioned by his omission to do so, and would not 
otherwise have happened, the plaintiff is not entitled 
to recover in this suit; but, if they found the contrary 
of this, that on passing Detroit the vessel was seaworthy 
for the voyage in which she was engaged, and in the 
manner in which she was to make the trip, nothwith- 
standing the leak which was occasioned by the break- 
ing of the shaft, and on that account she omitted to 
repair at Detroit, then such omission to make repair 
at Detroit is no bar to recovery in this suit. 


I submit that this portion of the charge is contrary 
to the law, as heretofore argued in full. 


(6). On the question of competency of the master, 
the Court excluded entirely from the consideration of 
the jury the question of having a license to act as the 
master of a vessel. Whether the having or not having 
of a license is of itself conclusive, it is certainly compe- 
tent evidence to go to the jury, and to be considered by 
them, as one element in connection with the other facts 
in determining this question. If the question of 
license or no license has nothing to do with the ques- 
tion of a man’s competency as master of a vessel, it 
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might be well enough to repeal the statutes requiring 
masters of steam vessels to procure such license, and 
subjecting owners to very heavy penalties for employ- 
ing any other than a duly licensed person in that 
capacity. The inspectors grant such license to an 
applicant only after “‘ making diligent inquiry as to his 
character,” and after being “ satisfied that his capacity, 
experience, habits of life and character are such as to 
warrant the belief that he can- be safely intrusted with 
the duties and responsibilities of the station.” Revised 
Stat., Sec. 4439. | 

_ (7). The Court further charged the jury that the 
seaworthiness of a vessel must have reference to the 
character of the service and the voyage, and then put 
the question, as the question to be determined in refer- 
ence to this vessel’s seaworthiness, whether she was 
seaworthy at the time she left Detroit to be towed to 
Cleveland. : 

This part of the charge sanctions the towing of the 
vessel and would give to the jury the impression that 
the owner of the tug, insured as a tug, is justified in 
towing her indiscriminately about the Lakes, with her 
machinery broken to such an extent that the tug is 
innavigable, without affecting the policy. The jury 
were in effect instructed that a crippled tug, which is 
being towed on the Lakes, is not required to be so sea- 
worthy as a tug that is capable of navigating and caring 
for herself, and that a tug which is so crippled and 
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innavigable may be seaworthy out on Lake Erie. A 
vessel in such a condition is in a condition to receive 
salvage service, as has been held again and again in 
our Courts, because of her unseaworthiness. 
_ McConnochie vs. Kerr, 9 Fed. Rep., 55. 

The Leipsic, 10 Fed. Rep., 585. 

The New Orleans, 23 Fed. Rep., 909. 

The Saragossa, 1 Ben., 551. 

The Glenfruin, L. R. 10 P. D., 103. 


(8). The Court, without undertaking in any man- 
ner to describe ordinary care, or to show how what is 
termed ordinary care must vary with surrounding cir- 
cumstances, (Record, p. 79,)-charges the jury that it was 
merely the duty of the master, at the time of the sud- 
den increase of water on Lake Erie, to exercise ordinary 
care, under all the circumstances, to secure the safety of 
the vessel and to prevent the loss thereof, or any greater 
loss than could be prevented by the exercise of such 
ordinary care by the master. I submit that this portion 
of the charge is misleading. Taking from the jury all 
consideration of the true duty of a master under such 
circumstances, which most assuredly was to exercise 
more care and energy and discretion than would be 
ordinary, in the common acceptation of that term which 
was most likely to be adopted by the jury. 


(9). The Court charged that the burden to show 
the want of ordinary care at the time of the loss on 
Lake Erie was upon the defendant, and must be shown 
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by a fair preponderance of proof, for the reason that 
the defendant set it up in his special defense, in the 
form of a special answer, and in that behalf took upon 
uself the establishment of the affirmative of that propo- 
sition. : 

I submit that the effect of these pleadings is to put 
upon the plaintiff the burden of proof throughout this 
case. The effect of the answer was simply to deny the 
cause of action set out in the petition, to-wit: a loss 
within the policy, for which the defendant by the 
terms of its policy was liable. 

In Dayt.n Insurance Co. vs. Kelly, 24 Ohio St. 345, 
it was held: 


‘Where the legal effect of the allegations in an 
answer is a mere denial of the averments in the petition, 
such allegations can not be regarded as new matter, 
which will be taken as true unless controverted by the 
reply.”” The Court say at page 358 that an answer to 
a petition on a contract of insurance, avering that the 
agent had no authority from the company to make the 
contract sued on, must be regarded as a denial of the 
averment in the petition that “the company agreed to 
make said insurance.” 


So also in Simmons vs. Green, 15 Ohio St. 104. 


‘In an action to recover damages for the breach of 
a contract, the averments in the answer setting up a 
different contract are immaterial, except as they operate 
to deny the making of the one sued on.” 
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The rule is stated in Bliss on Code Pleading, Sec. 396 : 

‘But if the answer sets up new matter, which 
amounts only to a denial—as, that the act charged was 
committed by a third person—no reply is necessary.” 

(10.) The Court charged the jury that he did not 
understand ‘that the defendant makes any great con- 
test in reference to whether preliminary proofs of loss 
were made or not, and vou will look into the testi- 
mony and see whether that satisfactorily shows that 
they were made, although the paper was not present 
on the trial before you.” 

I submit in reference to this portion of the charge 
that there was no competent proof that any prelimin- 
ary proofs of loss were made. 

(11.) Defendant excepted to the charge as a whole, 
because it was misleading, and erroneously set before 
the jury the issues in the case and the principles of law, 
which should guide them in their deliberations. The 
terms of the contract of insurance were not explained 
to the jury. I submit this exception on the argument 
heretofore made on the motion to direct a verdict, and 
on the various specific exceptions to the charge. 


D. During the argument, at the suggestion of the 
Court, defendant’s requests to charge to the number of 
fourteen were handed up to the Court, before his 
charge to the jury had been delivered, and, being 
handed up in advance of the charge, they covered some 
of the points touched upon by the Court’s charge. 
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They were numbered separately and _ specifically. 
(Record p. 88.) They were handed back to counsel 
after the jury had been charged, with the statement 
that the requests were refused, except so far as given 
_in the general charge, to which defendant then ex- 
cepted, and, when incorporated into the bill of excep- 
tions, they were required to be marked as refused in a 
body, except so far as covered by the charge given. 
All the requests are therefore set out in the specifica- 
tion of errors. | 

If these requests, by reason of the manner in which 
they are so required to appear in the bill of exceptions, 
are to be taken as a series and considered as a whole, 
then practically they are all included in the first re- 
quest, which is: ‘Under all the testimony in this case 
your verdict should be for defendant.” 

This charge should have been given, I insist, for the 
reasons urged in the argument on Specification A, on 
the motion to take the case from the jury and to direct 
a verdict. } 

The second request, that the burden of proving a 
loss of this kind is on the plaintiff, finds support in the 
pleadings, and in the cases already cited. 

The third request relates to the duty of the master 
of this vessel, in reference to learning the probable 
weather for the night and following day when passing 
the Signal Station at Detroit. 

The fourth request, as to the duty of the plaintiff to 
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keep the tug in a seaworthy condition, was but partially 
covered in the charge of the Court. The balance of 
that request, that, if the plaintiff failed to put the tug 
in a seaworthy condition at Detroit, and in consequence 
of that she was lost, the verdict should have been for 
defendant, is supported by Richelieu & O. Nav. Co. vs. 
Ins. Co. 26 Fed. Rep. 596; Work vs. Leathers, 97 U.S. 
379, and Capen vs. Ins. Co. 12 Cush. 

The fifth request is an explanation of the effect of 
this contract, as to the risks for which the Company 
was chargeable, a subject not properly covered in the 
charge of the Court, and this request should have been - 
given to the jury. — 

The sixth and seventh requests are supported by 
authorities 

The ninth and tenth requests, relating to the con- 
duct of the master, should: have properly been given to — 


already presented. 


the jury. 

The eleventh request is supported by 2 Phillips on 
Insurance, Sec. 2079, and Myers vs. Girard Ins. Co. 26 
Pa. St. 192. 

The twelfth request is in accordance with the 
authorities already fully argued. 

The thirteenth request should have been given, in 
connection with that portion of the charge relating to 
the duty and diligence required of the master, under the 
circumstances in which he found he had placed his boat. 

The fourteenth request is supported by the authori- 
tied already argued 1 in. full. 
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The motion for a new trial should have been 
granted, and the Court erred in overruling it. The 
various grounds of the motion have been specifically — 
argued under the various specifications of error arising 
upon the trial of the case. 

In conclusion I submit that the form of policy used 
in this case has not been before this Court in any case, 
which involved the consideration of the questions 
arising in this case. The District Judge does not seem 
to have duly regarded the contract of the parties in 
his rulings upon testimony and on the motions, or in 
his charge to the jury, and, the motion for a new trial 
having been submitted and passed upon during the ill- 
ness of counsel for defendant, without argument on his 
part, there was no new consideration of the points in- 
, volved in the case upon that occasion. 

Upon a fair construction of the contract of insur- 
ance, I contend that no case was made by the plaintiff, 
that the averments in his petition were not proven, 
even with the aid of the testimony which defendant 
endeavored to have excluded, and that for the manifest 
errors appearing on the record of this case, all preju- 
dicial to the rights of defendant, the judgment of the 
Circuit Court should be reversed. 


Respectfully submitted, 
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IN THE 


Supreme Gourt of the United Stabes. 


October Yerm, 1887. 
No. 787. 


THE UNION INSURANCE COMPANY OF 
THE CITY OF PHILADELPHIA. 
Plaintiff in Error. | 
Us. 
PATRICK SMITH, Defendant in Error. 


: 


In Error to the Circuit Court of the United States for the 
Northern District of Ohio. 


BRIEF ON BEHALF OF DEFENDANT IN ERROR. 


STATEMENT OF THE CASE, 


This action in the Court below was brought originally in 
the Court of Common Pleas of Cuyahoga County, Ohio, by 
Patrick Smith against the Union Insurance Company to re- 
cover for a loss sustained upon a policy of insurance which 
had been issued to Smith by the said company upon his tug 
N. P. Sprague. 

The action was removed into the Circuit Court of the 
United States for the Northern District of Ohio, where it 
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was tried at the February term, 1886, and judgment was 
rendered for Smith. 

The petition of the plaintiff below, which will be found on 
page 3 of the record, sets forth that on the 6th day of May, 
1884, he was the owner of the said tug Sprague and that 
the defendant issued its policy of insurance upon the said 
tug to insure her to the amount of $7,000 from noon of the 
6th day of May, 1884, to noon of the 10th day of December, 
1884, against the perils of the lakes, rivers, canals, fire and 
j2ttison that should come to the damage of said vessel during 
the continuance of said policy, which policy was marked 
‘‘Exhibit A” and made a part of said — and is found 
on page 5 of the record. 

The plaintiff further set forth in his petition that during 
the continuance of said policy, to-wit, on the 18th day of July, 
1884, the said vessel Sprague in its regular course of busi- 
ness left port L’Anee (which is a port upon Lake Superior), 
bound thence to the port of Cleveland, and that the said ves- 
sel was then stout, staunch and strong and in all respects sea- 
worthy for the voyage she was about to undertake, and that 
while on said voyage and before the completion thereof, to- 
wit, on the 23rd of July, 1884, and without fault or negli- 
gence on the part of this plaintiff or those in charge of the 
management of said tug, but solely by reason of the perils of 
navigation so insured against by the defendant as aforesaid, 
the said vessel sprung a leak, and although the plaintiff and 
his agents and the officers in, charge of said vessel used all 
reasonable endeavors to prevent said vessel filling with water, 
they were unable to do so and within a short time after the 
discovery of said leak the vessel filled with water and sank 
and then and there became a total losa. 

That promptly thereafter, to-wit, on or about the 24th day _ 
July, 1884, this-plaintiff caused proof of said logs to be made 


to the defendant in all respects as required by the provisions 
of said policy and on or about said date, in compliance with 
the terms of said policy in case of abandonment and a claim 
for a total loss, plaintiff caused to be made to the defendant 
an assignment and bill of sale and transfer of all and every 
interest which he had in said tug and made a claim upon the 
defendant for the amount of $7,000, as provided by said 
policy in case of a total loss, which said abandonment and 
transfer was then and there accepted by said defendaat. 


The plaintiff further averred that he has fully complied 
with all the terms and conditions of said insurance policy by 
him to be performed, but that defendant refuses to pay the 
said sum of $7,000 or any part thereof and asks for judg- 
ment with interst from the 24th day of July, 1884. 


ANSWER. 


The answer of the defendant, which will be found on page 
16 of the record, interposed three distinct defenses. 


The first defense admtts the character and general occupa- 
tion of the tug N. P. Sprague as set forth in the petition ; 
admits that defendant insured the plaintiff in the sum of 
$7,000 on said tug and issued the policy set forth in the 
petition, but denies every other allegation in the petition 
contained. 

The second defense for a further answer sets forth that the 
said tug, while on Lake Huron, was rendered helpless, and 
unseaworthy, and while in such helpless, unseaworthy and . 
perilous condition the tug was picked up and towed to Port | 
Huron, a place of safety and a port of repair, where every 
facility and convenient means of repairing said tag were at 
hand, but that said tug was not there repaired, but without 
the knowledge or consent of defendant, the said tag, in the 
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same helpless, unseaworthy and dangerous condition before 
described was towed out of and passed said port of Port 
Huron, and was afterwards towed in the same condition into, 
through and past the port of Detroit, in which last named 
place every facility and all convenience existed for repairing 
said tug and which also was a place of entire safety, and 
without any notice to defendant and without its knowledge 
or consent, the said tug being then and at all times herein 
before mentioned in possession and control of plaintiff and 
his agents, said tug was in such helpless and unseaworthy 
and dangerous condition towed out upon Lake Erie, not in 
any manner navigating as a tug, or by or with the aid of her - 
own machinery or appliances, and soon after reaching Lake 
Erie, without any stress of weather, the said. tug sprung a 
leak and was sunk. 

There is no time fixed in any part of this defense, but per- 
haps it will not be unreasonable to assume that it was meant 
to apply to the time of the loss referred to in the petition. 

For a third defense the same facts contained in the second 
defense were set forth with the additional averment that the 
plaintiff negligently failed to repair or caused to be repaired 
said tug at Port Huron and negligently caused her to he towed 
out from the said port, and in like manner negligently failed 
to repair her at Detroit and negligently caused her to be 
towed out from Detroit upon Lake Erie, and that soon after 
reaching Lake Erie and meeting with a slight and ordinary 
swell, the said tug, dy reason of her said broken machinery 
and by reason of her said unseaworthiness and helpless and 
dangerous condition, sprung a serious leak and soon after- 
wards sunk. 

The second defense was stadia out upon demurrer by the 
plaintiff and the case was tried upon the issues made by the 
first. and third defenses. , 
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| The jury returned a verdict for the plaintiff for the fall 
eee amount of his claim. The defendant below filed a motion 
4 for a new trial, which was overruled, and judgment was 
entered upon the verdict. 


At the same term of court and on the 25th day of March, 
1886, the bill of exceptions of the defendant below was filed, 
i : _ which Commences on page 24 of the record, and presents all 
the questions in error that are assigned by the learned coun- 
sel for the Plaintiff in Error. 


The learned counsel, in his statement of the case, assumes 
certain facts to exist about which there was a conflict of evi- po 
dence in the course of trial, but we suppose that this Honor- ss 
able Court, in accordance with its repeated rulings, will not a 
consider such matters to determine whether the finding of 

— the jury was with or against the preponderence of evidence 
and therefore we do not consider it necessary to stop and 
point out all the matters in dispute between ourselves and 

the learned counsel, contained in his opening statement of 
the case. 


11 Wal. 564, Gregg vs. Moss. 


SPECIFCATIONS OF ERROR RELIED ON. 


As we understand the brief of the counsel for plaintiff in 
error, he has assigned the following points, though in differ- 
ee ent order, upon which he relies for the reversal of the 
judgment below, but we adopt thia order as it is that in 
which the case progressed. 


1. That the court below committed error in overruling ob- 
jections taken by defendant below, to the testimony offered 
by plaintiff and also to the rejection of testimony offered by 
defendant. 


i 


2. That the court committed error in overruling a motion 
made by defendant below to take the case from the jury at 
the close of plaintiff's testimony. 


3. That the court erred in overruling a motion made by 
defendant below at the close of defendant’s testimony to take 
the case from the jury and also to direct the jury to find for 
fendant. | 


4, That the court erred in overruling objections taken by 
defendent below to the charge of the jury. 


‘5, That the court erred in overruling defendant’s requests 
to be given in charge to the jury. | 


6. That the court erred in overruling defendant’s motion 
for a new trial. 


The bill of exceptions, which is made part of the record, is 
sufficient to present some of these errors, but in regard to 
others, we claim that there are such defects in the bill of ex- 
ceptions as will deprive the plaintiff from relying upon the 
same to support the errors charged. | 


We will consider them, however, in the order in which 
they have been above presented. 


At the head of the bill of exceptions, found on page 24, it 
is merely recited that 


‘‘At the trial of this case in the Circuit Court of the 
‘< United States for the Northern District of Ohio, Eastern 
‘‘ Division, before Honorable Martin Welker, presiding 
‘‘ judge, anda jury, and at the February term, A. D. 1886, 


‘‘ of said court, the plaintiff, Patrick Smith, to maintain the | 


‘¢igsue on his part introduced and offered in evidence the 
“‘ following testimony, to-wit:” 


Then is introduced through a number of pages the evi- 
dence given for the plaintiff and for defendent. 


The first. indication of any exception taken by defendant to 
testimony is found upon page 26 of the record, about the 
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middle of the page; and all that is said to indicate that an 
exception was taken is by the following words, expressed in 
parenthesis, after a question was asked, to-wit: 


‘‘Had you any acquaintance of any kind at Port Huron? 
(Objected to; objection overruled and defendant excepted.’’) 


There is nothing here’to indicate when such exception was 
taken. There is nothing to indicate who objected, nor is 
there any recital upon p. 23 of the record at the bottom, un- 
der date of March 25th, a month after the verdict, showing 
that any exceptions were taken during the course of the 
trial. | 

As we understand the rulings of this court, it has been 
made very important and essential that the bill of exceptions 


_ shows affirmatively, First, that the party who wishes fo 
avail himself of the exeeption was the one who made the ob- 


jection; and secondly, that the objection and the exception to 
it were taken during the progress of the trial. 3 


In the 9th of Peters, page 442, Scott vs. Lloyd, Chief Jus- 
tice Marshall, in considering an objection which was sought 
to be made the ground of error, after presenting a question 
to which the defendants’ counsel made the same objection, 
Says ; 

‘Bat the court overruled the objection and permitted the 
‘‘ question to be put; and the defendant excepts to that decis- 
‘Sion. Although the plaintiff's counsel objected to this 
‘‘ question, and said that he excepted to the opinion of the 
‘‘court, no exception is actually prayed by the party or 
‘signed by the judge. This court, therefore, cannot con- 


‘- sider the exception as actually taken, and mast suppose it 
<* was abandoned.’ : 


This would seem to indicate the necessity of having the 


record show by whom the objection was taken at the time, 
but what we consider of “more account in the deficiency 
of this point in the bill of exceptions is the fact thatit does 
not appear when this exception was taken by defendant. It 
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will appear, by looking at the record, that the trial closed by 
the verdict of the jury on February 24th. (See record, page 
21.) The bill of exceptions was signed by the court and filed, 
as appears from Record, pages 23 and 83, after the defendant 
had filed a motion for a new trial, and the Circuit Court had 
overruled said motion and entered judgment on said verdict, 
which took place, as appears by page 23, upon the 205th of 
March, 1886, where is contained the entry of the overruling 
of the motion for a new trial and the entry of the judgment 
in the case. 


Since this record shows that the Bill of Exceptions was 
signed on the 25th day of March, 1886, more than a month 
after the trial, and the bill of exceptions was filed on the 
same day, there is nothing within this bill of exceptions to 
show when the exception was taken by the defendant below 
to the testimony to which he objected, and it is perfectly con- 
sistent with everything that the record says to suppose that 
that exception was taken at the time that he prepared and 
presented his bill of exceptions, and not on the trial of the 
case. : | 

Now this fails utterly to meet the requirements of the de- 
cisions of this Honorable Court, as will appear from the 110 
U. S. 52, U.S. vs. Carey. This Honorable Court say: 


‘¢ The rule is well established and of long standing that an 
‘* exception to be of any avail must be taken at the trial. It 
‘‘may be reduced to form and signed afterwards, but the 
‘* fact that it was seasonably taken must appear affirmatively 
‘¢in the record by a bill of exceptions duly allowed or other- 
‘‘wise. Pnelps vs. Mayer, 15 How., 160. United States vs. 
‘“‘ Breitling, How., 252. French ys. Edwards, 13 Wal., 
“°506. Stanton vs. Embray, 93 T.§., 548. Hunnicutt vs. 
‘¢ Peyton, 102 U. S., 333. 


In the 3 Wal. 460, Simpson vs. Doll, which is quoted as giv- 
ing @ liberal extension of this rule, the record is instructive 
as showing what degree of certainty is required by the court 
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_ in making it ‘‘appear affirmatively” that the exception was 
. taken during the trial. : 
a In this case the portion of the record under examination is 
7 as followe, (p. 468). | CSREES 
a ie ‘Upon this testimony the court allowed Mr. Jones to go 
‘‘on and testify as to-his recollection of the contents of 
: ‘the letter; to which action of the court in allowing sec- 
‘ : ‘“ ondary evidence while the existence of better evidence was. 
‘“‘shown, the defendants «xcept. The witness: Jones then 
** went on to testify,” etc. | 
The Court say (p. 474). 
‘It isa fair inference from the bill of exceptions that the a 
‘‘defendants excepted to the introduction of secondary evi- oe 
| “‘dence of the contents of certain letters, when the court de- ae 
; ‘“cided to admit it.” | ee 
: In the case at bar we have no words used showing that after 
| an exception recited the witness then proceeded to give the 
Se further evidence noted in the record. We have nothing mak- 
| ing it “appear affirmatively” that the defendant objected at 
the trial, or excepted at the trial, in any of the instances re- 
lied upon by the learned counsel for plaintiff in error. 
! In 102 U.S., 358, Hunnicutt ve. Peyton. The court, 
el upon page 358, in remarking upon the time when a bill of ex- 
ceptions may be filed, if it has been properly made out, use 
| the following language: 
: ‘* During the term the records of the term are before the - 
get “‘ court for amendments in matters of form, and whether the 3 
*‘hill was signed as of a day after judgment, if during the a 
4 ‘term, or antedated to a time during the trial, is a question i 
‘‘of form only, sf s¢ appears that the exceptions were in fact em. 
wei ‘ taken before verdict and during the progress of the trial.” 
t And in the 93rd U. S., page 555, Stanton vs. Emery, 
: admr., the court say: eee as * 
| < Beyond doubt the record must show expressly or im- | 
‘‘ pliedly that the exception was taken and reserved by the 
‘‘party at the trial, but it is a mistake to suppose that it has a 
“‘ ever been decided by this court that it must be drawn out a 
“<< and si and sealed by the judge before the. jury retire ee 
‘from the bar,” re ee es ss 
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As the plaintiff in error has not argued this point concerning 
h e question already referred to on page 26 of the record, we 
will consider the objection which he takes upon page 27 to 
the following question : 


‘“What do you say as to its being good seamanship and 
‘‘prudent to bring her through to Cleveland at that time?” 


If this Honorable Court shall consider that it sufficiently 
appears that the objection and exception were taken on the 
trial, we then argue that the exception was 11] founded; that 
the witness was competent as an expert and that the testimony 
sought was a proper subject of expert evidence. 

We do not understand where a matter inquired of is prop- 
erly a subject of expert evidence, that there is any definite 
rule established fixing the exact amount of information, skill 
and education that an expert witness shall be required to 
possess in order to make him competent as such expert. 
We understand the rule to be that it is a matter for the Court 
to decide whether, upon the investigation made and the facts 
shown, he is competent to express an opinion ; how much 
weight should be given to his opinion is a matter for the 
jury to determine upon all the facts disclosed with reference 
to his means of information, his education and the manner in 
which he expresses his opinion. 61 Iowa, 119, State vs. 
_ Maynes. The court say: 


<< Any evidence fending to show that a witness called as an 
“‘ expert. sses the requisite knowledge and skill to tes- 
‘< tify to the point in question, is admissible for what it is 
‘< worth.” ’ 

That this question so put to the witness was one which 
involved nautical ski'l seems too plain for argument. In 
regard to such classes of questions the rule is laid down in 
‘‘Abbott’s Trial Evidence,” page 500, as follows: ‘Experi- 
enced navigators, as well as shipwrights, are competent to 


express opinion on questions involving nautical skill, as to. 
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the nature and ordinary effects of the perils to which the 
marine logs is attributable.” 

In the 95 U. S. 298, Transportation Line vs. Hope, this 
Honorable Court at some length expressed its views with 
regard to expert evfflence upon a similar question, which was 
as follows : 

Ques. ‘‘ With your experience, would it be safe or pra- 
‘dent for a tugboat on Chesapeake Bay or any other wide 
‘‘ water to tugthree boats abreast with a high wind?” 

‘‘ The witness had testified that for many years he had beech 
‘‘a captain of a tug boat and was familiar with the making 
‘‘up of tows, that he was a pilot and had towed vessels on 
‘* Long Island Sound, although he was not familiar with the 
‘‘Sound ; but that he was familiar with the waters of the 
‘‘ Chesapeake Bay. The witness was an e and was called 
‘‘and testified as such. His knowledge and experience fairly 
‘‘ entitled him to that. position. It is permitted to ask ques- 
‘‘ tions of a witness of this class which cannot be put t> ordi- 
‘‘nary witnesses. It is not an objection, as is assamed, that 
‘‘ he was asked a question involving the point to be decided 
‘by the jury. As an expert he could properly aid the jury 
‘‘ by such evidence, although it would not be competent to 
‘“‘be given by an ordinary witness. It is upon subjects on 
‘‘ which the jary are not as well able to judge for themselves 
‘¢ as is the witness, that an expert as such is expected to testify. 
‘‘ Evidence of this character is often given upon subjects .re- 
‘quiring medical knowledge and science, but it is by no 
‘‘means limited to that class of cases. It is competent 
‘upon the question of . = * _ negligence in 
‘‘moving a vessel,—Moore vs. Westervelt,9 Bosw. (N. Y.) 
“*558. * . * ‘In Walsh vs. Washington Ma- 
‘“‘rine Insurance Co., 32. N. Y. 427, it was decided that 
‘‘ the testimony of experienced navigators on questions involv- 
‘ing nautical skill was admissable. The witnessin that case 
‘- was asked to what cause the loss of the vessel was attribut- 
‘‘able, which was the point to be decided by the jury. The 
m — sustained the admission of the evidence, using this 
€é D e ; 

- contesiein no doubt that those who are accustomed to 
‘‘ the responsibility of command, and whose lives are spent 
‘“‘on the ocean, are qualified as experts to preve the practical 
‘‘ effects of cross-seas and heavy-swells, shifling winds and 
‘‘gudden squalls.” , 3 | 

‘‘ The books give a great variety of cases in which evidence 
‘‘ of this character is admiasable, and we have no. doubt of the 
‘¢ competency of the evidence to which this objection is made.” 
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‘Our learned adversary has upon page 61 of his brief in- 
stanced two other questions put to witnesses as experts, to 
which he takes objection. 


One question concerns the point singlar to that we have 
just argued above, and the other was a question asking, ‘‘What 
y is the fact about whether vessels do sometimes begin to leak 
a= in a calm and when you cannot explain how the leak comes? ” 


* The competency of this witness is first denied because 
the witness says at the beginning of his testimony, ‘I am no 
captain, I don’t know anything about navigation.”’ 


4 . But his evidence discloses that he has been in the business 
of navigation for some 25 or 26 years continuously. It cer- 
tainly does not follow that because a witness may have a 
modest estimate of his own importance as an expert, that 
therefore the jury are bound to agree with him in that, any 
more than it would follow that the opposite character vf an 
opinion held by a witness as an expert would be bound to 
contro] them. 


As we have already suggested, we suppose how much credit 
is to be given to the evidence of any expert is wholly a matter 
for the jury to determine. 

In regard to the objection that it 1s not competent for an 
expert witness to answer that leaks sometimes come upon 
vessels in clear weather, when it is impossible to explain how 
they arise; this very question was made in the 32 O. 8. 
page 91, where a similar question, though elaborated at much 
greater extent, but after all containing just the gist of this 

inquiry, was allowed to be put and answered by an expert 
ae witness, and the Court remarked: ‘‘We discover no valid 
objection to this question nor to the answer so far as quoted. 
The nature and necessities of the case and issues authorize 
the introduction as competent testimony of the opinions of 
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persons educated by experience in the nature of perils, open 
and hidden, attending the navigation by steamboats, of the 
western rivers.”’ 
And the Court distinguished in this very case between a 
general question of this kind asked and a question which sought 
| to have the witness detail the particular circumstances attend- 
ea ing some instance of that kind, which was allowed in the Court 
7 below, and which the reviewing Court held to be erroneous, 
| as introducing colla’eral iesues. 


: : We understand from the brief of our learned adversary, 
: page 63, that the character of his objection taken to the 
testimony of other witnesses is similar to that which we have 

already above considered. 

: 2. The second error which we have named in the order in 
— which the incidents of the trial devolve them, is assigned as 
| - the overruling of the motion of defendant to take the case 

| from the jury at the end of plaintiff's testimony. 
The record of this motion is found upon page 55 of the 
record, in these words: ‘‘Counsel here move the Ooart to 
- take the case from the jary on the ground of absence of proof 
, of a loss of plaintiff’s vessel within the policy and because 
there is not sufficient. testimony to justify a recovery.”’ 


‘‘The motion was overruled by the court, to which ruling 
the defendant duly excepted.” 


We think that the insertion of the words ‘“‘duly excepted”’ 
Re wil] perhaps save this exception from the objection that we 


have previously made to the exceptions before considered per- 
taining to the admission of evidence, It probably appears 
with sufficient distinctness that the exception was made at the 
time of the overruling by the court, so that we will consider 
whether a motion to take a case from the jury at the close of 
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the plaintiff’s evidence can be made the ground of an assign- 
ment of error, if the same be overruled by the court. 


We understand that by a series of cases, beginning with 
‘the 1st Peters, 469, Doe on the Demise, etc. vs. Grimes ; 
also 1st Peters 496, DeWolf vs. Rabaud, this Honorable Court 
has held that a refusal to grant a non-suit constitates no 
ground for reversal in this Court. 


Those decisions were followed in the 6th Peters 608, Crane 
vs. Lessee of Morris; 14th Howard 218, Silsby vs. Foote; 23 
Howard 183, Castle vs. Bullard. 


The language used in the last case is as follows: ‘‘In the 
first’ place Circuit Courts have no power to grant a pre- 
-emptory non-suit against the will of the plaintiff. It was so 
held by this court in Elmore vs. Grimes, 1st Peters 471 and 
the same rule was also affirmed in DeWolf vs. Rabaud et al. 
ist Peters 497. In the case last named the defendants at the 
trial, after the evidence of the plaintiff was closed, moved the 
court for a non-suit, which was denied and the defendants 
excepted and sued out a writ of error; but this court held 
that the refusal to grant the motion constituted no groand 
for a reversal of the judgmen:, remarking at the same time 
that a non-suit cannot be ordered in any case without the 
consent and acquiescence of the plaintiff.” 


We are unable to comprehend how this motion made to 
take the case away from the jury, was anything different 
from the motion in former times to grant a non-suit. It was 
certainly not the same thing as a motion to direct the jury to 
render a particular verdict, for when the testimony of the 
defendant had also been entirely put in, our learned 
adversary, in behalf of the defendant below, moved the court 
not only to take the case from the jury, but joined with it a 
motion to direct the jury to return a verdict for the defen- 


ee 
v 


ON Met ip cn ly, Nyy 
“ te 


et 


> 


MO me 08g, a... Bp 


* 


a on 


dant, as will appear from the record, page 75, in the follow-: 
ing language: ‘And the testimony being all in, defendant 
moved the court here to take the case from the jury and - 
_ direct a verdict for the defendant,” and this is the third error — 

assigned. | | 

This Honorable Court has on several occasions given its 
Opinion regarding a motion to direct a jury to find specifi- 
cally for one of the parties. 


In the 1st Wallace 369, Schuchardt vs. Allens, the court, 
repeating the doctrine we have above quoted, on page 369 
Bays: . ; 


‘“‘A Circuit Court has no authority to order a per- 
‘‘emptory non-suit against the will of the plaintiff.. Where: . 
‘‘there is no dispute about facts, and the law arising upon 
‘‘them is conclusive against the right of the plaintiff to re- 
‘‘cover, it is proper for the court so /o inst the jury. If 
‘‘the evidence be not sufficient to wurrant a recovery, it is the 
‘-daty of the court to instruct the jury accordingly. This is 
“equivalent to a demurrer to the evidence, and such an in- 
‘‘struction ought to be given whenever the evidence is not. 
‘legally sufficient to serye as a foundation of a verdict for — 
“the plain'iff. This practice has in many of the States — 
‘‘superseded the ancient practice of a demurrer to evidence. 
“It answers the same purpose and should be tested by the same 
‘‘rules. A demarrer to evidence admits not only the facts 
‘‘stated therein, but also every conclusion which the jury 
“‘might fairly or reasonably infer therefrom.’’ : 


In the 22 Wallace 121, Pleasants vs. Fant, the court say, - 


“‘In the case of Parks vs. Rous, 11. Howard 362 this court 
‘‘ held that the practice of granting an instruction like. the 
‘< present had superseded the ancient practice of demurrer to 
“¢ evidence and that it answered the same purpose and should 
‘* be tested by the same rules.”’ 


Now in the 11th Wheaton 320, Fowle vs. Com. Council, atc., 
' the Court upon stgr page 330 remark: 


‘Even if the demurrer could be considered as being exclu- 
‘‘ sively taken to the plaintiff’s evidence, it ought not to be 
‘allowed without a distinct admuasion of the facts which that 
‘¢ evidence conduced to prove, but when thedemurrer was se 
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<¢ framed as to let in the defendant's evidence and thus to 
“* rebut what the other side aimed to establish and to over- 
‘‘ throw the presumptions arising therefrom by counter pre- 
‘* sumptions, it was the duty of the Circuit Court to overrule 
‘¢ the demurrer as incorrect and untenable in principle.” 

The reason of this then seems to be that a demurrer to the 
a evidence cra motion to direct the jury in a case like this 
a ; would not be properly taken unless every fact were admitted ° 
= ‘which the evidence offered in behalf of the plaintiff tended to 
| prove and every fact which the defendant’s contradictory evi- 
dence tended to establish was excluded, and in-as-much as 
this motion did not so limit itself, we understand these au- 
thorities to hold that the defendant in such a case could not 
tnsist upon the granting of such a motion by the court; and 
yet we gather from the opinion of this Honorable Court, as 
expressed in the 114th U. S. 188, Scoville vs. Railroad Co., | — ~ 
that when in the opinion of the court, the testimony being 
all in, is so slight for the establishment of the plaintiff's claim 
: that the court would be compelled upon a motion for a new | 
q| trial to set aside a verdict rendered in favor of the plaintiff 
4 on such testimony, in such cases the court may at its dis- 
cretion direct the jury to return a verdict for the defendant; 
and if it be a matter of discretion, certainly the defendant — 
would not have the right to insist on it as error that the | | 
court refused it. | , 


- 
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The language used in the case last cited is as follows:— 

‘It is the settled law of this court that when the evidence 
given at the trial, with all the inferences which the jury 
could justifiably draw from it, is insufficient to support 
a verdict for the plaintiff, so that such a verdict, if returned, 
must be set aside, the court is not bound to submit the case 
to the jury, but may direct a verdict for the defendant.” 


Numerous authorities are there cited in support of this rule, — 
4. The fourth error assigned by the learned counsel for 
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plaintiff in error consists of the overruling of his: exceptions 
to the charge of the court. | 


We submit to this honorable court that such exceptions are 
improperly taken. | 

On page 80 of the record is found all that can be said in 
regard to such exceptions. There is a single line in the page 


marked ‘‘The defendant’s exceptions to the charge of the 
Court.” : 


Nothing is here contained or elsewhere to show the time at 


which such exceptions were taken. There is no averment 
- that the defendant actually did except at the time of the trial 


to the charge of the court or any part thereof. If there were 
enough in this record to show that these exceptions were 
tuken during ‘the trial, it yet appears that one exception, to- 
wit, the 1ith, was taken to. the entire charge as given.” This 
is evidently bad: under rule 4th of this Honorable Court, and 
also as particularly decided in the 111th U. S., 148, Cooper vs. 
Schlessinger. There the court remarked upon page 152, 
‘Where a charge embraces several distinct propositions, a 
general exception is of no effect if any one of them is cor- 
rect.” 


But with regard te the remaining 10 exceptions specified in 
the list so marked as “the defendant’s exceptions to the 
charge of the court, (Record p. 80) no one of them points to 
any particular language of the court, but each objects in a 
general way ‘‘to that portion of the charge’’ which relates to 
a subject specified. 

We suppose our learned adversary felt the force of this, and 
expected to make the same more specific by the manner in 
which he has assigned these various exceptions on page 20 of 
his brief, but we submit to your honors that there is no such 
exception taken to particular language, as is there cited on 
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the 20tH page of the brief. On the other hand it required a 
careful analysis of the entire charge to find these respective 
portions. 7 

While the learned counsel referred to the record page 77 as 
showing where will be found the portions of the court’s 
charge which he objects to, yet there is nothing in the so- 
styled exceptions as incorporated in the record on page 80 
which will point out what part of the charge of the court 
covering 5 pages of the printed record, embracing the entire 
charge of the court, were properly excepted to, nor is there 
anything to show that any of those exceptions were taken at 
the time of the trial so as to serve the object and reasonable 
purpose of such exceptions, towit, of calling the attention of 
the court to some matter which the court might have 
overlooked, or in regard to which the Court might have beeu 


misunderstood in the course of the charge, and thus give the. 


court an opportunity while the jury were yet present, to cor- 
rect such a mistake. — Sy cae 


In 98rd U. S. page 46, Beaver vs. Taylor, the court say,— 


“2. An exception to the entire charge of the court or in 
‘* gross to a series of propositions therein contained cannot be 
‘* sustained if any portion thus excepted to is sound. 


‘3. An exception ‘“‘to such portions of a charge as are 
‘‘ variant from the requests made by a party not pointing out 
‘< the variances, canuot be sustained.” 


The court remark on page 55, 


‘It is not the duty of a judge at the Circuit Court, or of an 
‘¢ appellate court, to analyze and compare the requests and 
‘¢ the charge, to discover what are thé portions thus excepted 
‘Sto. One object of an exception is to call the attention of 
‘¢ the circuit judge to the precise point as to which it is sup- 
‘< posed he has erred, that he may then and there consider it, 
‘‘ and give new and different instructions to the jury, if in 
“his judgment it should be proper to do so.”’ : 


Now the practicé so disapproved is just. what plaintiff in 
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In the 32nd Ohio State 88, (supra,) the court say, in con- 
sidering the exception to the charge, as follows: 


‘To the general charge of the court the defendant took 
‘¢ exception in this form; ‘To which general charge of the 
‘‘ court the defendant, by his counsel, at the time excepted, 


‘¢ and excepted also to each proposition of law therein con 
‘‘ tained differing from the several specific charges asked by 
‘‘ defendant.” is form of exception is clearly obnoxious to 
‘‘ the settled law upon this subject. It is not the duty of a 
‘‘ reviewing court to analyze and compare the Pas modi- 
‘‘ fications, and charge, to discover what particular portions 
‘¢ are intended to be excepted to.” 


- 5. The 5th point of error assigned by our learned adver- 
sary is to the overruling by the court of the defendant’s re& 
quests to be giver in charge to the jury. : 


It will appear from page 81 of the record that these re- 
quests consisted of a series of propositions, 14 in number, as 
printed, and the request as found on page 81 was in this lan- 
guage. ‘‘And thereupon the defendant requested the court 
to give in charge to the jury the following requests.” 

On page 83 it is recited | 

‘At the close of these requests, which requests to char 
‘© were refused by the court, except so far as covered by the 
‘¢ charge already given, to which refusal to charge the defend-. 
‘‘ ant excepted.” — | 

' When and where he accepted is not stated. If it 1% neces- 
sary for it to ‘‘affirmatively appear’ that it wes taken at the 
time of the trial it should be so marked, as was ruled in the 
102 U. S., 333, (supra,) but if it were recited here that the 
refusal of these requests were excepted to, the exception js a 
general one, and such general exception made to a refusal to 
chagre a series of propositions is held bad by the repeated — 
decisions of this court, provided any one of the series is ob- 
jectionable. 93 U.S... 26, Beaver vs. Taylor; 101 U. S., 
149, Worthington vs. Mason; 108 U. 8., 71, United States 
vs. Hough. 
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Among the fourteen separate requests composing the series 


_ of our learned adversary which we consider objectionable, we 


call attention to the ‘77? and *8.” The 7th reads: 


‘‘ It is admitted by the pleadings in this case that after the 
‘‘ breaking of the 8 


‘‘This being so, if you find that the loss was occasioned by 


‘‘unseaworthiness after leaving Detroit the defendant is en-— 


‘* titled to your verdict—”’ 

We contend that this request is manifestly objectionable; 
for it includes a loss that might have been caused by an un- 
seaworthiness that arose wholly subsequent to the leaving of 

etroit, and also includes a loss that did not ‘‘arise from” 
nor was ‘‘caused by” any of the perils excepted in the policy. 
It is manifestly too broad in its provisions. And the same is 
true of request No. “8.” 

6. This concerns the overruling of a motion for a new 
trial, the record of which motion, containing 12 specifications 
of error is found upon the 21st page of the record and the 
ruling of the court upon such motion is contained on page 23 
in language following:— 


Under date of 25th of March, 1886, a day of the above term, | 


‘‘this day came the parties, by their counsel. and came on to 
‘‘bhe heard the defendant’s motion to set aside the verdict of 
‘‘the jary rendered herein at a former day of this term and 
‘*for a new trial of this case, which was argued by counsel, 
‘and upon consideration it is ordered that said motion be 
‘‘overruled; and thereupon, upon motion of the plaintiff it is 
‘‘ordered and considered that the plaintiff, Patrick Smith, 
‘‘have and recover from the defendant the sum of $7569.33 
‘“ete.” 

We do not quote the entire entry, which concerns an order 
upon garnishees to appear and answer, but nowhere is there 
anything said to show an exception to the overruling of this 
motion for a new trial except that the entry at the close re- 


cites that ‘‘ thereupon came defendant and tendered its bill of 
“* exceptions, which is signed and sealed and ordered to be 
“‘made a part of the record in this case.” , 


: aft on Lake Huron, the tug was towed | 
‘to Port Huron and also to Detroit, both ports of safety. 


es 
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‘We suppose that this deficiency is enough to dispose of any 
error expected to be relied on by our learned adversary in re- 
L | gard to the overruling of this motion, and as the errors as 
signed chiefly concern ‘matters that have already been considered 
in regard to the adnfisaion of testimony and the charge of the 
court, we forbear to repeat what we have already argued upon 

ae these several points. 

The defendant below has undertaken by several exceptions 
taken and by an argument of considerable length in his brief, 
commencing upon page 28, to claim that the plaintiff had 
really in his petition no cause of action stated, or at least that - 
his proof on thé petition made no cause of action under the 
contract of insurance contained in the policy aforesaid, and 
the main line of his argument as we understand it now is, as 

+ it was upon the trial that after the shaft of the tug owned by 
the plaintiff below, Smith, had become broken, so that it was 
unable to navigate itself as a tug, 1t became for all purposes 
unseaworthy, and if the plaintiff took the said tug while in 
that condition past a port where he might have had her re- 
paired, such condact would prevent the recovery upon the 
policy, 1f she were lost while she continued in such uneea- 
worthy condition, even though the loss did not arise from the 
break of the shaftso referred to. . 

- The court below took a different, and as we contend the 
correct view of the case, that while such breaking of the 
shaft might render the tug unseaworthy for purposes of pro- 
pelling herself and drawing other vessels, yet it was com- 

~ petent for the plaintiff to prove, as he claimed the fact to be, 

) that he stopped up so far all leakage occuring around the 
ete broken shaft at the stern of the vessel, as woul make her 
| seaworthy to be towed and proceeded to bring the vessel to 
the port.to which: she was destined upon the trip she was 
then making, to-wit: Cleveland, Ohio, where he might have 
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her repaired by her owner, and the court iustructed the jury 
in substance that the permitting the tug to be towed in such 
condition down through the Detroit River, passed Port 
Huron and passed Detroit and on into Lake Erie, with the 
design to bring her home to Cleveland for repairs, would 
not of itself constitute such a breach of the policy or of the 
exceptions contained in the policy as would deprive the 
plaintiff below of his right to recover thereon ; that if the 
master in charge of said vessel, in the exercise of reason- 
able prudence and discretion, and after he had so far con- 
trolled the coming in of water at the place where the break of 
the shaft had occured as to render his vessel reasonably safe, 
at that time of the year, for undergoing the navigation pro- 
posed and in the form proposed of being towed by another 
steam vessel through to Cleveland, it would be proper for 
the jury to consider under all the evidence given to them, 
whether that condition of the vessel itself caused her ultimate 
loss, and if so, whether in bringing her past the first port 
where she might have been repaired, the master was guilty of 
incompetency or was guilty of such lack of ordinary care in 
the navigation of the vessel as brought the plaintiff hex 
the exceptions contained in the policy. | 


This brings before this Honorable Court the interpretation 
of said policy, provided the exceptions taken by default be- 
low have been properly taken so that he can now avail him- 
self of the same. : 


The ground assumed by our learned adversary, as we 
understand it, is that if a vessel becoming unseaworthy in 
the course of a voyage from any cause, fails to put into the 
first port where such unseaw orthiness may be repaired, and 
goes past such port on her voyage, that unseaworthiness 
operates to release the insurer from any liability of loss, 
whether the loss results from such nnseaworthiness or other- 


At 
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wise. What might be the rule to be applied if we had no 
contract here would perhaps be a different question. from 
what the rule is under our contract. At least we claim 
under our contract that the partiea have provided for them- 
selves what losses shall fall within the policy of insurance. 

Upon page 5 of the record the policy reads that the insur- 
ance is: : 


‘“‘Touching the adventures and perils which the said 
‘‘nsurance company is content to bear and take upon itself 
“by this policy, they are of the lakes, rivers, canals, fires, 
‘jettsons that shall come to the d of the said vessal or 
‘‘any part thereof, excepting all perils, losses, misfortunes, or 
‘‘expenses consequent upon and arising from or caused by 
‘‘the following or other legally excluded causes, vis : Damage 
‘“‘that may be dene by the vessel hereby insured to any other 
‘‘vessel or property ; incompetency of the master, or insuf- 
‘ficiency of the crew or want of ordinary care and skill 
‘fn navigating said vessel and in loading, stowing and 
‘‘securing the cargo of said vessel; rottenness, inherent de- 
‘fects, overloading, and all other unseaworthiness.” 


Together with various other exceptions that need not 
be enumerated because they do not concern the argument. 

Now we understand from the proper interpretation to be 
put upon this clause, that the plaintiff below was insured 
under this policy against all perils and losses, except those 
consequent upon, ‘‘arising from” or ‘‘caused by’’ certain ex- 
cepted causes, among which were “‘incompetency of the 
master,’’ “‘want of ordinary care or skill in navagating the 
vessel,” “‘rottenness,” ‘‘inherent defects,” or ‘‘any other un- 
seaworthiness. It is not made a ground of release from all 
liability on part of the Insurance Company if any of these 
excepted conditions exist, but a release is provided from 
euch cases as are ‘“‘gaused by,” or “‘arise from” any of these 
specified causes. , 

If this be the true construction, then if this vessel received 
a peril of the lake and sustained ‘loss which was not caused 
by or. did not arise from one of these excepted forces or. 
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causes, we would still be entitled to our recovery, and there- 
fore the question came and was presented to the jury and 
argued to them upon this ground, that although the shaft 
of the vessel had been broken after the vessel left the port 
of L’ Anse, and while she was upon Lake Huron, about 70 
miles out from Port Huron, yet in-as-much as the master 
had succeeded at the time in so stopping up the leak which 
came in around the shaft, that he substantially controlled 


that leak, and had it so completely under his control that he 


was able to take the vessel in tow, and by very slight means 
of pumping keep her free from all water that came through 
the said leak, and after reaching the port of Huron and find- 
ing that he had this leak entirely under his control, con- 
tinued on his course down to Detroit for a day, and finding 
still that he had entire control of it and was not suffering 
any danger or disaster from the leak, but had it entirely 
under his control, proceeded to come on across Lake Erie, 
with a design and intention to reach his home port, where the 
owner might put his vessel in repair; and in so doing he acted 
with ordinary cure. The question was submitted under the 
opinion of numerous experts approving such course. Did the 
master act with ordinary care? And the question came, at the 
time when the vessel began to fill with water upon Lake Erie 
whether this filling of water was caused by the aforesaid break- 


_ ingof hershaft or from some other peril ; and ‘upon this point 


the testimony of the master, who made particular examination 
at this time, was clear and distinct to the jury, that the leak 
that hac existed at the time of the break of the shaft and had: 
been stopped up by him remained stopped yp and in good order 
at the time the water was found coming into the vessel, (rec- 
ord, page 28.) Therewas also the further testimony of one of 
the crew, George Ellis, Jr.. who was a deck hand on the 
Sprague at the time of her sinking and was engaged in passing 
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coal from her bows back to the fireman, and who said dis- 
tinctly that about one o’clock when he was in there shoveling 
coal he noticed the water coming in under the coal which was 
at the bow of the boat, which was entirely removed from the 
source of leak connected with the break of the wheel, which 
was at the stern of the boat. (Record, page 45 and 46.) 


In this view of the case and of the further testimony of W. 


H. MeNillie (Record: p. 72) that was submitted to the jury; 
that logs coming from rafts and other sources were frequent- 
ly drifting about the mouth of the Detroit River; it was sub- 
mitted to the jury whether that did not sufficiently account 
for some hurt or injury that the vessel had received; or possi- 
bly whether it may have been from the: straining upon such 
waves, as appears from the testimony of several of the wit- 
nesses, were encountered after they reached Lake Erie. 
From the testimony ef the master and others of the crew it 
appeared that when they were out 20 or 30 miles from the 
mouth of Detroit River they encountered a.‘‘pretty good sea” 
(Record p. 29 and 37) and from the testimony of Sargeant 
Line of the Signal Service, called by the defendant below, it 
was shown that on the evening of July 22nd the storm signal 
was hoisted at Cleveland, at 6:20 p. m. and the wind on the 23d 
July, at 7 a. m. was 20 miles per hour. | 


We do not understand the law to impose a duty upon an 
insured person to be able to discover in the darkness of night, 
just what is the cause that creates such leak in bis vessel as 
puts it beyond his power to control the same. It is enough 
if the party show some probable cause to have existed which 
will account for the disaster, and this we claim was shown by 
the testimony given in regard to the waves encountered at 
that time, and the liability to encounter logs at that part-of 
the lake, coupled with the testimony that the water which 
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caused the sinking of the vessel came in from her bows ‘and 


not from the stern. 


The Supreme Court of Ohio in 32 O. S. 92 Ins. Co. vs. 
Tobin say, in considering a case very like to this. | 


‘¢ The insured may not be able, and is not required in such 
‘“ case to show the exact cause of the loss, but may introduce 
‘‘ evidence tending to show a probable or even possible cause 
‘‘for the loss.” 

We argued the case on this doctrine; but if the contract is 
not to be interpreted so as to sustain us in this position, if 
the question had been left without any provisions in the con- 
tract, especially. made in regard to unseaworthiness, yet we 
claim the law to be such as to make it sufficient for the plain- 
tiff to show that the loss arose from other cause than the un- 
seaworthiness which he admits to have existed in the vessel, 
arising from her broken shaft. 


The learned counsel for plaintiff in error has udnertaken to 
suggest in his argument that because the boat was over 20 
years of age, she will be presumed to have died a natural 
death; but the pleadings establish the fact that at the time 


she left the port of L’Anse.she was “stout, staunch and 
strong, and in all respects seaworthy for the voyage she was 
about to undertake,” for that averment was contained re- 
garding her character and condition in the plaintiff's petition 
and the answer of the defendant says that ‘‘it adméts the 


' character and general occupation of the tug,” and the court 


construed that admission as properly covering the aforesaid 
avermeht of the petition, so the question came to what ex- 
tent, if at all, did the tug become unseaworthy, by reason of 
the breaking of her shaft. For the purpose of propelling her- 
self as a tug; she was admitted unseaworthy yet it was claimed 
in behalf of the plaintiff below and that claim was sustained, 
as we insist, by the testimony of all the experts called in the 


ae 


case, that when she had properly controlled the leak: at the 
- point where the break occurred and got the same so under con- 
trol that by a very slight pumping power she was enabled to 
keep herself clear of water, it was within thescope of good sea- 
manship to put her in towand she was not unseaworthy then 
for being towed by another tug past Port Huron down Detroit 
River. past Detroit and on her course to her Cleveland home, 
and that her master in the exercise of ordinary care and skill 
as a seaman was justified in thecourse so determined cn by him. 


The principal authority adduced by us as showing the law 
in regard to the unseaworthiness of vessels and losses result- 
ing therefrom, is contained in the 20th Wendell, 287, The 
American Ins. Co. vs. Ogden & McCoe, the syllabus of which 
is as follows: | 


‘‘ In the insurance of a vessel on time, the warranty of sea- 
‘< worthiness is complied with if the vessel be in an unexce 
‘‘ tiunal condition at the commencement of the risk, and the 
‘‘ fact that she subsequently sustained damage and was not 
‘* properly refitted at an intermediate port, does not disc 
‘‘ the insurer from sabsequent risk or loss, provided such loss 
‘‘ be not the consequence of the omission. 


“A defect of sea-worthiness, arising after the commence- 
‘<< ment of the risk, and permitted to continue from bad faith 
“Cor want of ord prudence or diligence on the part of 
‘‘the owner or his agents, discharges the underwriter from 
‘< liability for any loes, —— of such want of faith, 
‘‘ prudence or dtligence; but not affect the contract of 
‘< insurance as to any other risk or loss covered by the policy, 
‘‘and not caused or increased by such particular defect.’’ 


The same doctrine is sustained by the $rd Sevg. and Rawle 


25, Peters vs The Phoeniz Ins. Co.; 11th Pickering 227, Pad- 
dock vs The Frankiyn Ins. Co.; 19th Pickering 198, Star- 
buck vs New Engiand Ins. Co.; Tawney’s decisions, 126, Ad- 
derly ws The American Ins. Co., and as we understand the 
cases cited by our learned adversary in support of the posi- 
tion which he contends for, we understand them all to con- 
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tain this same qualification that we have above specified, 
to-wit, that unless the unseaworthiness existing in some 


particular, causes or produces the loss, it.shall not be in the 


way of recovery arssing from some other cause. | 

For example, the case cited by him from 2nd Metcalf, 432, 
contains this remark, among other things, ‘‘ It is the duty of 
the assured from time to time during the voyage to repair her 
and keep her in suitable condition for the service in which she 
is engaged and if they fail to doso and a loss happens which 
is attributable to that cause, the assured and not the under- 
writers must sustain it.” | 

A similar remark is contained in the opinion ‘cited by 


~ counsel from the 12th Cushing+157, Capen vs. The Washing- 
ton Insurance Co., and the same condition is inserted in 


substance in the case cited in 6th Wisconsin 670, Merchants 
Mutual Insurance Co. vs. Sweet. ‘So the case from 1st Sum- 


_ner 218, Hazzard vs. New England Insurance Co., while it 


declares the duty of the master after the vessel is rendered 


- unseaworthy, to have her repaired, adds, “if the master- 


having made a port where such damage might be repaired, 
neglects to have the same repaired and the vessel is after- 


- wards lost in consequence of such -unseaworthiness, though 
the proximate cause of the loss be a peril of the sea, yet the 


ultimate and effective cause of the loss is the neglect of the 


' master to make the repairs, which would have prevented it, 


the insurer is not liable ; otherwise if the loss happens from 
any other cause than such unseaworthiness.”’ 


Among other things the court said to the jury, page 78 of 
the record: | 


‘‘The Sprague having been temporarily repaired by calk- 
‘ing the leakage occasioned by the breaking of her shaft and 
‘‘taken in tow by the Wilcox and in safety having reached 
“‘Detroit, the question presents itself to the duty of the 
‘‘master of the plaintiff to have the proper repairs made 


‘‘there before on Lake “how does it effect the pls 
“Lake Erie, and, to do so, how does it effect 
ans! it to recover on this policy. Pogo tI. 
‘ if when the the breaki 
“of f the shaft and the conseyuent 1 os toaibastas eae 
“that an ordinary prudent and master of © 
‘“‘skill and ndgment would have deewod it necesmary to repair 


' “the vessel so as to stop the leak thet the sinkine ‘of 


to Cleveland, and you find that 

and its loss was occasioned by his coulision 2 to: Soe, 
cand would not otherwise have happened, then the plaintiff 
‘‘is not entitled to recover in this men But if you find from 
“‘the character of the injury and the leak that a master of 
‘‘competent skill and judgment might reasonably have su 
‘‘posed in the exercise of ordi care for the safety of 
‘‘vyessel, that she was seaworthy for the voyage in which she 
‘was then en , in thé manner that she was to make the 
“trip to Cleveland in tow of the Wilcox, rite eon 
“the leakage occasioned by such breaking of the shaft, an 
‘‘on that account ommitted to make suc 
‘then such omission to make such repair at Detroit ig no bar 
“to a recovery in this suit.”’ 


vo 


The learned counsel for the plaintiff in error have argued 
at considerable length for the release of the Insurance Com- 
pany in this case because the vessel was an old vessel rather 
than a new one. It appears from the policy itself that the 
rate per cent of insurance charged this vessel during the 


season was 6.85 per cent upon the amount insured. This. 


high rate would of course indicate that she was understedd 
by the insurer not to be a first-class risk, and taken in con- 
nection with the testimony of William Scott, who.was the 
agent of the Insurance Company at Cleveland for the taking 
of risks in their behalf, which is found on page 52 of the 
record, and is to the effect that the underwriters engaged 
in taking insurance at the port of Cleveland, employed a 
man to go round in the spring to find out the condition. of 
the various tugs and other craft here for the sake of rating 
them, with a view to determine the rate of insurance to be 
paid, would warrant the jury in the conclusion that the 
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insurers well understood that they were not insuring a first- 
class risk and charged the plaintiff below accordingly, as they 
considered his risk greater than that of ordinary craft, and 
when that is taken in connection with the averment of the 
petition that she was ‘‘stout and staunch and in seaworthy 
condition at the beginning of the voyage in question which 
the answer admits we think that the suggestion that she 
was too old to maintain an action under her policy comes 
ae with very poor grace and is not sustained by the evidence 
an itself. aig 
ug There is some argument also based on the fact that one of 
| the witnesses testified that he found the hull of the Sprague, 
_ atone point in ber ‘‘run,” soft... We understand this to be 
the part of the vessel which narrows towards her stern, and 
is about at the point of connection between wind and water, 
and it is a matter of such common observation that wood sit- 
uated in such a locality, exposed to both air and water by 
turns, will becdme rotten sooner than it will if it be kept en- 
tirely under water or entirely in the air, that we think the 
argument is rather strained to reach the conclusion that there 
was such rottenness in this case as caused the loss of this vessel, 
especially where the testimony of witnesses shows that the 
- water causing her to sink did not come in the vessel at the 
point where this witness found the softness in the woodwork. 
He does not say it was “‘in the timbers,” as counsel quote it, 
but the water came from the other remote end of the veasel, 
which caused the loss, as appears by the direct testimony of 
the witnesses, and even if there were rottenness in parts of 
. the vessel, as laid down, yet if it did not cause the leakage 
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. tion made by the policy, and the Insurance Company would 
still be bound to pay its loss. 
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. which resulted in her loss, it would not be within the excep- . 
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It occurs: to us that a word further: may be. proper. in 
answer to the argument of our learned adversary on page 68 . 
of his brief, concerning the refusal.of the: Court to allow a. 
witness to answer what he heard the. captain of the Sprague 
say in regard to the leak after it occurred. There is an utter . 
want of any disclosure what would have been the testimony if 
it had been permitted to be given. This is enough to dispose of 
that alleged error, but farther the statement of an agent 
made after the act concerning it is no part of the res gestae. 

119 U. 8. 108, Vicksburg Railroad Co. vs. O’ Brien. 

If your Honors should conclude that the exceptions of the 
defendant below to portions of the charge of the Court as 
designated on record. page 77, are sufficiently definite to 
authorize a revision of such charge, then we desire to notice 
very briefly a point (9) ot page 78 of the brief of our learned 
adversary. He contends that the Court below improperly 
put on defendant the burden of proof of a particular act of 
negligence alleged by defendant to have been performed by 
plaintiff. 

The matter arose in this manner. The Court had charged 
in general (page 77 record). | 

‘“‘To entitle the plaintiff to recover he must show that he 
‘chas complied with the terms of the policy. * * * * 


‘‘and it must a of bythe from the whole proof that the loss was 
‘‘not occasion want of ordinary care of the master 


“in charge of the veal or on account of being unseaworthy, 


‘Setc. bP 


Defendant had undertaken by his expert evidence (page 
68) to prove thac the master failed to exercise ordinary care 
when he discovered the water gaining on his pumps in Lake 
Erie, because he did not require the tug Wilcox to tow him 
back to the Detroit River, and the Court by its charge as 
found on page 80 of record, refers to this special contention 
of counsel for the defendant below in regard to the evidence. 


ae 
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We submit that in this yiew the learned Judge of the Cir- 
cuit Court was correct. The Supreme Court of Qhio in 24 
O.S., 636, Railroad Co. vs. Crawford says: 


“There is no presumption of negligence as against either 
“‘party, except such as arises from the facts proved. Indeed 
‘‘the presumption of law is that neither party was guilty of 
“negligence and such presumption must prevail until over- 
‘‘come by proof.” , 


While we have not argued in detail each point which our 
learned adversary has referred to in his brief, we have de- 
signed to cover, and think we have covered all those matters 
in which he seems seriously to attack our judgment, and per- 
haps some where his sincerity of complaint might be ques- 
tioned, and we think he fails to show any good ground for 
disturbing our judgment. : 
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All which is respectfully submitted. 


J. E. INGERSOLL, 
Counsel for Defendant in Error. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1886. 


No. 417. 


THOMAS C. PORTER, W. H. CADES AND S. HARRIS 
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T. C. PORTER ET AL., £C., VS. A. W. BEARD, COLLECTOR, &C. 


1 Unitep STATES OF AMERICA, 88: 


The President of the United States to the honorable the judges of 
the circuit court of the United States for the district of Massa- 
chusetts, Greeting : 

Because in the record and proceedings as also in the rendition of 
the judgment of a plea which is in the said circuit court before you, 
between Thomas C. Porter, of Framingham; W. H. Cades, of Boston, 
and S. Harris Austin, of Needham, all in Massachusetts, late copart- 
ners dving business under the firm name of Cushing, Porter & 
Cades, plaintiffs, and Alanson W. Beard, collector of the customs for 
the revenue district of Boston and Charlestown, defendant, in an 
action of contract, a manifest error hath happened, to the great 
damage of the said plaintiffs, as by their complaint appears, we, bein 
willing that error, if any hath been, should be duly correct 
and full and speedy justice done to the parties aforesaid in this 
behalf, do command you, if judgment be therein given, that then, 
under your seal, distinctly and openly, you send the record and 
proceedings aforesaid, with all things concerning the same, to the 
Supreme Court of the United States, together with this writ, so that 
you have the same at Washington on the second Monday of Octo- 
ber next, in the said Supreme Court to be then and there held, that, 
the record and proceedings aforesaid being inspected, the said Su- 
preme Court may cause further to be done therein to correct that 
error what of right and according to the laws and custom of the 
United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the said 
Supreme Court, the twentieth day of September, in the year of our 
Lord one thousand eight hundred and eighty-four. 

JOHN G. STETSON, 
Clerk of the Circuit Court of the United States, 
District of Massachusetts. 
Allowed by— 
Le BARON B. COLT, 
Circuit Judge. 


2 Circuit Court of the United States, District of Massachusetts, ss. 


And now, here, the judges of the circuit court of the United States 
in and for the District of Massachusetts make return of this writ 
by annexing thereto and sending herewith, under the seal of the 
said circuit court, a true and attested copy of the record and pro- 
ceedings in the suit within mentioned, with all things concerning 
the same, to the Supreme Court of the United States, as within 
commanded. 

In testimony whereof I, John G. Stetson, clerk of said circuit 
court of the United States in and for the district of Massachusetts, 
have hereto set my hand and the seal of said court this first day of 
October, A. D. 1884. 

[Seal of the Circuit Court, Massachusetts. ] 


JOHN G. STETSON, Clerk. 
1—417 
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3 The United States of America to Alanson W. Beard, late col- 
lector of the customs of the revenue district of Boston and 
Charlestown, Greeting: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on - 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the circuit court of the United States for the 
district of Massachusetts, wherein Thomas C. Porter, W. H. Cades, and 
S. Harris Austin, late copartners under the name of Cushing, Porter 
& Cades, plaintiffs, are plaintiffs in error and you are defendant in 
error, to show cause, if any there be, why judgment rendered against 
the said plaintiffs in error, as in the said writ of error mentioned, 
should not be corrected and why speedy justice should not be done 
to the parties in that behalf. | 

Witness the Honorable Le Baron B. Colt, circuit judge of the 
United States, first judicial circuit, this twentieth day of ey 
in the year of our Lord one thousand eight hundred and eighty-four. 

. Le BARON B. COLT, 
U. S. Circuit Judge. 


Due service of this citation is acknowledged. 
GEORGE P. SANGER, 
U.S. Ait’y. 


3a UnitEp States oF AMERICA, | rms 
Massachusetts District, " apy 


At a circuit court of the United States for the first circuit begun 
and holden at Boston, within and for the district of Massachusetts, 
on Monday the sixteenth day of October, in the year of our Lord 
one thousand eight hundred and eighty-two, the fifteenth day of 
said October happening on a Sunday. 

Before the Honorable John Lowell, circuit judge. 


Tuomas C. Porter, of Framingham; W. H. Capes, of Boston, and 
S. Harris Austin, of Needham, all in Massachusetts, late Co- 
4 partners Doing Business under the Firm Name of Cushing, 
Porter & Cades, Plaintifis, 
v 


ALANnson W. BEARD, Collector of the Customs for the Revenue Dis- 
trict of Boston and Charlestown, Defendant. 


In an action of contract. 


Ist count. And the plaintiffs say the defendant owes them four 
hundred seventy-five & 3, dollars according to the account hereto 
annexed. 


ALANSON W. BEARD, COLLECTOR, &C. 


Account Annexed. 7 
Boston, Aug. 13th, 1881. 
A. W. Beard, collector, to Mess. Purter, Cades & Austin, Dr. 


1881. 
(1) May 25. To excess of duty paid on 2 cases Nich. blue 
: A. and 2 cases Nich. blue V. B., entered per 
str. Istrian Jan. 15, 1878_...-.------- -_-- 106 90 
5 (2) May 25. Excess of duty paid on 2 cases fuchsine 
J. O. O. & 2 cases fuchsine B., 2 cases 
Nich. blue B. B., entered per str. Bo- 
bemian Dec. 23, 1878_.----------- 118 45 
(3) May 20. Excess of duty paid on 2 cases fuchsine B. & 
2 cases Paris violet 170, 1 case Hoffman 
violet } B., lcase Hoffman R., entered per 
str. Samaria Dec. 4, 1878 _-.--.---.---.-- 116 20 
(4) “ “ Excess of duty paid on 1 case Nich. blue G. A., 
1 case Nich. blue 4 B., 1 case Nich. blue B., 
1 case blue R. R. S. 2, & 2 cases vert B. 1, 
entered per str. Samaria Oct. 28, 1878_---- 135 80 


$477 35 


Second count. And also for that on the day of the purchase of 
this writ the said defendant, being indebted to the plaintiffs in 
the sum of four hundred seventy-seven ;3,5, dollars, demanded, ex- 
acted, and received of the plaintiff- by the defendants, then and now 
collector of the customs for the revenue district of Boston and 

Charlestown, under color of a law of the United States for 
6 the collection of duties on imports, and by the plaintiffs paid 

under protest, and before that time had and received by the 
defendant to the plaintiffs’ use, in consideration thereof promised to 
pay the plaintiffs when he should be thereto afterwards requested ; 
yet said defendant has not paid the same or any part thereof, though 
thereto often requested— 

To the damage of the said plaintiffs, as they say, the sum of four 
thousand dollars. : 

The writ in this cause is dated the thirteenth day of August, A. 
D. 1881, and was duly entered at the October term of this court, A. 
D. 1881, when and where the parties appeared, by their respective 
attorneys. 

On the thirty-first day of October the following answer was filed 


Answer. 


7 And now comes the defendant, and for answer to plaintiffs’ 

writ and declaration denies each and every allegation thereof. 

This cause was thence continued to the present October term, A. 

D. 1882, when, on the twenty-third day of November, A. D. 1882, 
the following motion to dismiss is filed. : 
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Motion to Dismiss. 


And now comes the defendant in the above-entitled cause, and 
moves that the said cause be dismissed and a judgment of non-pros 
entered, because no bill of particulars, such as 1s required by section 
3012 of the Revised Statutes of the United States, was served on the 
defendant or his attorney within thirty days after due notice to the 
plaintiff of the appearance of the defendant or at any time. 


Afterwards, on ‘the same day, the following motion to 
8 amend declaration is filed and allowed: 


Motion to Amend Declaration. 


And now come the plaintiffs, and move to amend their declaration 
in the above-entitled cause by adding thereto the following items: 


To excess of duty paid on one case of Nicholson blue A... $20 90 
Ex steamship Istrian, Jan 15th ’78. 
To excess of duty paid on— 
One case Nich. blue B. 
1 case Nich. blue 2 B. ~ 
a eee acne sess 
1 “ French red. 
Ex steamship Samaria, Oct. 28, ’78. 
To excess of duty paid on one case violet Hoffman 2 B.-- 16 40 
Ex steamship Samaria, Dee. 4, ’78. 
To excess of duty paid on— | 
lcase blue D. wi 
1 * 66 ceil. f wees mmm mnt Reem eee ‘ecee---- 28 o2 
Ex steamship Bohemian, Dec. 23d, ’78. 


$216 70 


9 And the plaintiffs further move to amend their declaration 
by stricking out the words “ four hundred and seventy-seven dol- 
Jars and thirty-five cents” where they appear and inserting in place 
thereof the words six hundred and ninety-four dollars and five cents. 
_ The ground and purpose of this motion is to consolidate entire 
Invoices 1n one suit, a motion being now made to strike out from 
the declarations in No-. 1735 and 1736 between the same parties the 
items hereby moved to be added. : 
_ On the said twenty-third day of November the following motion 
_ is filed and allowed: | 


Motion to Transfer Items in Bill of Particulars in No. 1735 to Bill of 
Particulars in this Cause. 


And now come plaintiffs, and move leave to transfer from 

10 the bill of particulars served in No. 1735 between same parties 
the items which the court hasthis day directed to be transferred 

from the declaration in No. 1735 to the declaration in No. 1738 and 


| 
| 
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to place the said items in the bill of particulars for the case num- 


bered 1738. 
On the same day the following motion is filed and allowed: 


Motion to Transfer Items in Bill of Particulars in No. 1736 to Bill of 
Particulars in this Case. ~ 


And now come plaintiffs, and move leave to transfer from the bill 
of particulars served in No. 1736 between same parties the items 
which the court has this day directed to be transferred from the 
declaration in 1736 to the declaration in 1738 and to place the said 

itemns in the bill of particulars for the case numbered 1738. 
11 On the twenty-fifth day of November the following motion 
to dismiss is filed: 


Motion to Dismiss. 


And now comes the defendant in the above-entitled cause, and 
moves that said cause be dismissed and that a judgment of non-pros 
be entered, because in said cause no bill of particulars, such as is re- 
quired by section 3012 of the Revised Statutes of the United States 
giving the particulars required by said section as to the goods de- 
scribed in the declaration and amended declaration, has been served 
upon the defendant or his attorney and that more than thirty days 
have passed since the notice to the plaintiffs or their attorney of the 
appearance of the defendant. 

And thereupon the said motion and the motion to dismiss, filed 

November 23, are overruled by the court. 
12 On the said twenty-fifth day of November the following 
agreement is filed : 


Agreement. 


It is agreed that under provisions of sec. 649, Revised Statutes 
of U.S., trial by jury be waived in the above case, and that the 
court pass upon both law and fact, the findings of law and fact to 
be made and kept distinct. Either party may except to rulings on 
matters of law within twenty days after the filing of the report, and 
judgment is not to be entered until the expiration of said twenty 
days, unless by mutual consent. After the report is filed either 
party may move the court for additional findings of facts or rulings 
of law; which motion the court may grant or not, in its discretion. 

CHAS. LEVI WOODBURY, 
Attorney for Plaintiff-. 
GEORGE P. SANGER, 
U. S. Att’y, Attorney for Defendant. 


138 ~— And on the same day the following statement of agreed 
facts is filed : | 
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14 Statement of Facts Agreed. 


. The plaintiffs imported by the following vessels into the port of 
Boston, from France via Liverpool, certain merchandise described 
in the invoices as follows: ; 

By the steamship “Istrian,” Jan. 15, 1878, 4 cases Nicholson 
blue A., numbered 19,756, 19,757, 19,758, 19,759; 2 cases Nichol- 
son blue B. V., numbered 19,760 and 19,761. Of these No. 19,756, 
Nicholson blue A., was entered for consumption Jan. 15, 1878, and 
the balance, to wit, 3 cases Nicholson blue A. and 2 cases Nicholson 
blue B. V., were entered for warehouse Jan. 15, 1878. 

By the steamship “Samaria,” Oct. 28, 1878, 1 case Nicholson 
blue G. A., numbered 13,395; 1 case Nicholson blue 4 B., num- 
bered 13,396; 2 cases Nicholson blue B., numbered 13,387 and 
13,388 ; 2 cases Nicholson blue B. B., numbered 13,889 and 13,390 ; 
1 case blue R. R. S. 2, numbered 13,391; 2 cases vert B. 1, num- 
bered 13,392 and 13,393; 1 case vert 2 J. E., numbered 13,394; 1 
case rouge Francais, or French red, numbered 90,141. Of these 1 
case, No. 13,387, containing Nicholson blue B.; 1 case, No. 13,590, 
containing Nicholson blue B. B.; 1 case, No. 18,394, containing vert 
2 J. E., and the one case numbered 90,141, containing French red, 
were entered for consumption Oct. 28, 1878, and the balance, to 
wit, 1 case, No. 13,395, containing Nicholson blue G. A.; 1 case, No. 

13,596, containing Nicholson blue 4 B.; 1 case, No. 13,388, 
15 containing Nicholson blue B.; 1 case, No. 18,389, containing 

Nicholson blue B. B.; 1 case, 13,391, containing blue R. R. 8. 
2; 2 cases, Nos. 13,392 and 13,393, containing vert B. 1, were entered 
for warehouse Oct. 28, 1878. 

By the steamship “Samaria,” Dec. 4, 1878, 2 cases fuchsine B., 
numbered 39,407 and 39,408 ; 2 cases violet de Paris 170, numbered 
39,409 and 39,410; 2 cases violet Hoffman 2 B., numbered 39,411 
and 39,412; 1 case violet Hoffman R., numbered 39,413, all of 
which were entered for warehouse Dec. 4, 1878, except one case 
violet Hoffman 2 B., numbered 39,411, which was entered for con- 
sumption Dec. 4, 1878. 

By the steamship “ Bohemian,” Dec. 23, 1878, 2 cases fuchsine J. 
QO. O., numbered 39,443 and 39,444; 4 cases fuchsine B., numbered 
39,445, 39,446, 39,447, and 39,448; 1 case blue D., numbered 39,449 ; 
2 cases Nicholson blue B. B., numbered 39,450 and 39,451; 1 case 
bleu ciel, numbered 80,230, all of which were entered for warehouse 
Dec. 23, 1878, except the one case blue D., No. 39,449, and the one 
a ciel, No. 80,230, which were entered for consumption Dec. 

, 1878. 

All of the descriptions of merchandise, except the blew ciel and 
French red, were described in the entry by the plaintiffs as aniline 
dyes, dutiable at fifty cents per pound and thirty-five per cent. ad 
valorem, and the defendant made an approximate estimate of the 
duties in accordance therewith. The French red was described in 
the entry by the plaintiffs as roccelline dye, dutiable as a non- 
enumerated manufacture at twenty per cent. ad valorem, and the 

blew ciel was described in the entry by the plaintiffs as blue color, 
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dutiable as a non-enumerated color at twenty-five per cent. ad valo- 
rem, and the defendant made an approximate estimate of the duties 
in accordance therewith. | | 
In due course the defendant sent the invoices to the United States 
appraiser for examination, appraisement, and report. At the same 
time the following-described goods and cases were ordered by the 
defendant to the appraiser’s stores for examination, viz: Goods ex 


_“Tstrian,” two cases Nicholson. blue A., numbered 19,756 and 19,759. 


Goods ex “Samaria” of Oct. 28, one case vert B. 1, numbered 13,392; 
. one case Nicholson blue B., numbered 13,387; one case French 

16 red, numbered 90,141. Goods ex “Samaria” of Dec. 4, one 
case violet de Paris 170, numbered 39,410; one case violet 
Hoffman 2 B., numbered 39, 411. Goods ex “ Bohemian,” one case 
fuchsine B., numbered 39,447; one case blue D., numbered 89,449, 


_and the one case bleu ciel numbered 80,230. In due course the 


appraiser reported upon each invoice the result of his examination 
and appraisement as follows: Invoice ex “ Istrain,” “‘ Cudbear and 
aniline colors correct.” Signed, J.T. C. and T. G. Rice. Dated Jan. 
19, 1878. Invoice ex “Samaria” of Oct. 28, “ Aniline colors cor- 
rect.” Signed, J.T. C. and J. E. Jones, assistant appraiser. Dated 
Nov. 1, 1878. Invoice ex “Samaria” of Dec. 4, “ Aniline dyes cor- 
rect.” Signed, J.T.C.and T.G. Rice. Dated Dec. 5, 1878. Invoice 
ex “ Bohemian,” “ Aniline dyes correct.” Signed, J. T. C. and T. G. 
Rice. Dated Dec. 24, 1878. The invoices were returned by the 
United States appraiser to the defendant with the above-described 
reports thereon. It is agreed that T. G. Rice was the United States 
appraiser to whom the invoices were sent by the defendant. Upon 
these reports the defendant liquidated each entry, using the respective 
values reported by the appraiser as a basis, liquidating the duties 
on the descriptions classed as aniline colors at the rate of fifty cents 
se pound and in addition thirty-five per cent. ad valorem, and 
iquidatiug the duties on the bleu ciel at the rate of twenty-five per 
cent. ad valorem and those on the French red at the rate of twenty 
per cent. ad valorem. 7 
The entries by the “ Istrian” bear stamp of liquidation; that for 
warehouse, Feb. 4, 1878; that for comsumption, Feb. 8, 1878. Those 
by the “Samaria” of Oct. 28 bear stamp of liquidation ; that for 
warehouse, Nov. 11, 1878; that for consumption, Dec. 11, 1878. 
Those by the “Samaria” of Dec. 4 bear stamp of liquidation ; that 
for warehouse, Dec. 23, 1878; that for consumption Jan, 13, 1879. 
Those by the “ Bohemian” bear stamp of liquidation; that for ware- 
house, Jan. 15, 1879; that for consumption, Feb. 3, 1879. All of 
the merchandise entered for consumption was delivered to the plain- 
tiffs upon the payment of the amount of estimated duties, which was 
the same in each case as the amount of the above liquidations, as 
follows: Ex “Istrian,” No. 19,756, Nicholson blue A., delivered Jan. 


(19, 1878. Ex “Samaria” of Oct. 28, No. 13,387, Nicholson blue B., 


deliveréd Nov. 1, 1878; No. 13,390, Nicholson blue B. B., 

17 delivered Oct. 28, 1878; No. 13,394, vert 2 J. E., delivered 
Oct. 28, 1878; No. 90,141, French red, delivered Nov. 1, 1878 

Ex “Samaria” of Dec. 4, No. 39,411, violet Hoffman 2 B., de- 
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livered Dec. 5,1878. Ex “ Bohemian,” No. 39,449, blue D., delivered 
Dec. 24, 1878; No. 80,230, bleu ciel, delivered Dec. 24, 1878. 

It is agreed that upon the payment of the duties liquidated at the 
dates before mentioned to be due by the defendant the following- 
described goods were delivered to the plaintiffs as follows, to wit: 

Ex “Istrian,” No. 19,759, Nicholson blue A., delivered Oct. &, 
1878; No. 19,760, Nicholson blue B. V., delivered Jan. 14, 1879; No. 
19,761, Nicholson blue B. V., delivered Jan. 14, 1879. : 

Ex “Samaria” of Oct. 28, No. 13,395, Nicholson blue G. A., de- 
livered March 20, 1879; No. 13,396, Nicholson blue 4 B., delivered 
Dec. 26, 1878: No. 13,388 Nicholson blue B., delivered Dec. 28, 
1878; No. 13,389, Nicholson blue B. B., delivered Nov. 16, 1878. 

Ex “Samaria” of Dec. 4, 1878, No. 39,410, violet de Paris 170, 
delivered March 25, 1879; No. 39,407, fuchsine B., delivered Jan 4, 
1879; No. 39,408, fuchsine B., delivered Jan. 4, 1879; No. 39,409, 


violet de Paris 170, delivered Jan. 14, 1879; No. 39,418, violet Hoff- 


man R., delivered Jan. 9, 1879. 
Ex “ Bohemian,” No. 39,443, fuchsine J. O. O., delivered March 29, 
1879; No. 39,445, fuchsine B., delivered Jan. 21, 1879; No. 39,446, 
fuchsine B., delivered Jan. 21, 1879; No. 39,447, fuchsine B., de- 
livered Jan. 27, 1879; No. 39,448, fuchsine B., delivered Jan. 27, 
1879; No. 39,450, Nicholson blue B. B., delivered March 25, 1879. 

It is agreed that as to the other described goods they were deliv- 
ered by the defendant to the plaintiffs upon what are known at 
the custom-house as special deposits under the instructions of the 
Secretary of the Treasury—synonsis 3663 of 1578—~. e., at the time 
of delivery the plaintiffs deposited with the defendant a sum of 
money, in amount satisfactory to the defendant, to secure the pay- 
ment of all duties to which the goods deiivered should be found 

legally liable, to wit: 
18 Ex “ Istrian,” Nos. 19,757 and 19,758, containing Nicholson 
blue A., delivered June 6, 1879. 

Ex “Samaria” of Oct. 28, No. 13,391, containing blue R. R. S. 2, 
delivered June 6, 1879; No. 13,392, containing vert B. 1, delivered 
Aug. 27, 1879; No. 13,393, containing vert B. 1, delivered Oct. 27, 
1879. | : 

Ex “Samaria” of Dec. 4, No. 39,412, containing violet Hoffman 
B. B., delivered May 13, 1879. 

Ex “ Bohemian,” No. 39,444, containing fuchsine J. O. O., de- 
livered July 11, 1879; No. 39,451, containing Nicholson blue B. B., 
delivered Aug. 5, 1879. | 

It is agreed that by the order of the defendant there were sent 
from warehouse to the appraiser’s store for examination packages as 
follows: Ex “ Istrian,” Nos. 19,757 and 19,758, containing Nicholson 
blue A., June 5, 1879. Ex “Samaria” of Oct. 28, No. 13,391, con- 
taining blue R. R. 8. 2,and No. 13,392, containing vert B. 1, May 12, 
1879. Ex “Samaria” of Dec. 4, No. 39,412, containing violet Hoff- 
man 2 B., May 9, 1879. Ex “ Bohemian,” No. 39,444, containing 
fuchsine J. O. O., and No. 39,451, containing Nicholson blue B. B., 
May 12, 1879. It is agreed that at the request of the defendant, 
during the month of March, 1879, the United States appraiser re- 
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called the invoices from the defendant and made new reports thereon. 
The invoices may be referred to for these reports if material. These 
reports bear dates as follows: That by the “ Istrian,” April 9, 1879; 
that by the “Samaria” of Oct. 28, April 26, 1879 ; that by the “ Sa- 
maria” of Dec. 4, April 30, 1879; that by the “ Bohemian, ” April 
30, 1879. 

These second reports of the appraiser increased the value of the 


goods and advised the changing of classification of the bleu ciel and 


the French red and the imposition of duties thereon at the rate of 
fifty cents per pound and thirty-five percent. ad valorem, which was 
the rate of duty provided by law for aniline dyes and colors by 
whatever nameknown. The plaintiffs, under the provision of sect. 
2930 of the Revised Statutes of the United States, 1 in the case of 
“Tstrian,” on the ninth day of April, 1879, and in the case of the 
other three importations, on the seventh day of May, 1879, gave 
notice to the defendant of their dissatisfaction with these last- 
19 mentioned findings of the appraiser as to value, and requested 
a reappraisement under said section; and the defendant, in 
accordance therewith, selected, and on the tenth day of April, in ‘the 
case of the “ Istrian,” and on the eighth day of May, in the case of 
the other three importations, appointed Samuel Cabot, Jr.,a discreet 
and experienced merchant, familiar with the character and value of 
the gocds in question, as the merchant appraiser to act with General 
Appraiser Briggs in a reappraisement of the goods. Under date of 
Dec. 10, 1879, this board of reappraisement made reports to the de- 
fendant in the case of each invoice, whereby they report their 
appraisement of the market value or wholesale price in the principal 
markets of the country whence imported at the period of exporta- 
tion therefrom of the goods as follows: 
In the case of invoice ex “ Istrian,” the four cases Nicholson blue 


In the case of invoice ex “Samaria” of Oct. 28, the one case blue 
R. R. S. 2 and the two cases vert B. 1. 

In the case of invoice ex “Samaria” of Dec. 4, the two cases Hoff- 
mau violet 2 B. 

In the case of invoice ex “ Bohemian,” the two cases fuchsine J. 
OQ. O. and the two cases Nicholson blue 2 B., and in the case of each 
invoice the general and merchant appraiser reported to the defend- 
ant that they had not appraised the goods described in the respective 
invoices other than those last above named, because such other 
goods could not be found and had not been examined by them. 


These reports may be referred to. 


In the case of entry for warehouse goods ex “ Istrian,” lane as 
of April 20, 1880, the defendant made a second liquidation of the 
duties due on the merchandise embraced therein, and used the value 
found and reported by the general appraiser and merchant appraiser 
on the 10th of December, before referred to, of the goods appraised 
by them ; and as to the goods not then reported by the’general and 
merchant appraiser he used the value named in the 3 invoice. 

In the case of entry for warehouse goods ex “Samaria” of Dec. 4, 
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a second liquidation, stamped as of April 24, 1880, was made in the 
same manner by the defendant. 
In the case of entry for warehouse goods ex “ Bohemian,” a 
20 second liquidation, stamped as of April 24, 1880, was made 
in the same manner by the defendant. 

In the case of entry for warehouse goods ex “Samaria” of Dec. 4, 
the defendant made a third liquidation, stamped as of June 1, 1880, 
based on the reports of appellate boara of Dec. 10, 1879, and as to 
goods not then reported by appellate board he used the values 
reported by the local appraiser in his second report of April 30, 1879. 

Under date of Dec. 15, 1879, the plaintiffs paid to the defendant, 
at the defendant’s request, the bill rendered for the services of Mr. 
Cabot as merchant appraiser—i. e, one hundred and seventy dollars 
($170), which was for thirty-four days’ attendance, as certified by 
General Appraiser Briggs. : 

Under date of March 5, 1881, General Appraiser Briggs and the 
said Cabot, signing as merchant appraiser, made supplemental reports 
to the defendant as collector in the case of each of the invoices above 
— prefacing such reports as follows: “ We have examined, in 
the manner authorized by instructions ‘from the Secretary of the 
Treasury in Department letter addressed to you, dated Feb. 12, 1881, 
certain aniline dyes imported by Messrs. Cushing, Porter & Cades.” 

These reports and said letter of Feb. 12 may be referred to. In 
these supplemental reports the general appraiser and the said Cabot, 
signing as merchant appraiser, enumerate and state a value of those 
goods which were not appraised by them in their first reports, bear- 
ing date Dec. 10, 1879. 

It is agreed that no request to the defendant was made by the 
plaintiffs subsequent to said Dec. 10, 1879, for any reappraisement 
of these goods. : 

Upon the receipt of these supplemental reports the defendant 
made a liquidation, which he claims to be final, of the duties on the 
merchandise described in each invoice, and used, as the values upon 
which such final liquidations were based, the values reported by the 
general appraiser and Mr. Cabot, the latter signing as merchant 
appraiser, and claiming to act as such, in the two reports of Dec. 10, 
1879, and March 5, 1881, such liquidations being stamped as of dates 

as follows: — . 
21 Entries by the “ Istrian,” March 26, 1881; entries by the 

“Samaria” of Oct. 28, March 29, 1881; entries by the “ Sama- 
ria” of Dec. 4, April 2, 1881 ; and entries by the “ Bohemian,” March 
26, 1881. It is agreed that the plaintiffs paid to the defendant as 
collector the sums of money which appeared by said last liquidations 
to be due, and seasonably protested to the defendant, and appealed 
to the honorable Secretary of the Treasury, who affirmed the action 
of the defendant; and the plaintiffs in due time brought this suit. 
The protests may be referred to. 

It is agreed that E. A. Naville had, at the time of all the trans- 
actions above named, a power of attorney to attend to the commercial 
matters of A. Poirrier, the manufacturer and exporter of these goods ; 
that the plaintiffs were the consignees of the said goods, and that said 
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goods were owned by A. Poirrier; and that the Boston Dye-wood and 
Chemical Company, a corporation of the Commonwealth of Massa- 
chusetts, was the selling agent in Boston of A. Poirrier for such 
goods. It is agreed that a letter signed A. Poirrier, dated Jan. 13, 
1879, and a letter signed A. Poirrier, pr. pon. E. A. Naville, dated 
Jan. 8, 1879, addressed to and received by the plaintiffs, are genuine 
letters; and, if competent and material, they may be read by either 


party and put in evidence. 


It is agreed that the above-stated facts shall, for the purposes of 
this trial, be deemed to be true; but either party may introduce 
any other competent and material evidence not repugnant thereto. 

: CHAS. LEVI WOODBURY, 
For Plaintiffs. 
GEORGE P. SANGER, 
U. S. Attorney, Attorney for Defendant. 


22 Further Facts Agreed. 


It is agreed that none of the goods or samples thereof from these 
importations in this case, reported on March 5, 1881, by said Briggs 
and Cabot, were seen by them. 

It is agreed that the said Cabot did not take any oath or receive 
any written appointment as merchant appraiser by the defendant 
subsequent to Dec. 10, 1879. 

It is agreed that under date of March 4, 1881, Gen. Appraiser 
Briggs addressed a letter to J. P. Tucker, us attorney for the plain- 
tiffs, which said letter was received on the same day by the said 
Tucker ; a copy of which letter is herewith attached and made a part 


of this agreed statement. 
CHAS. LEVI WOODBURY, 


For PUf-. 
GEORGE P. SANGER, 
U.S. Att’y, Ait’y for Def’t. 


23 Port oF Boston, Mass., 
U. S. Gen. APPRAISER’S OFFICE, Mar. 4, 1881. 


My Dear Sir: In conferring with the collector, relating to a sup- 
plementary report of an appraisement in the aniline dye cases, he 
suggested that under the recent instructions from the department a 
rehearing is not contemplated, and upon consideration I concur 
with the collector in that view. 

Having, without consideration, informed you that I would give 
you notice when the merchant appraiser and myself were ready to 
proceed with the reconsideration of the invoices, I now respectfully 
notify you that the notice heretofore contemplated will not be given. 

Very respectfully, HENRY S. BRIGGS, 
Gen'l App’. 


J. P. Tucker, Esq., att’y for Cushing, Porter & Cades, Porter, 
Cades & Austin, 28 State St. 
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24 This cause, thereupon, is fully heard by the court. 
On the fifth day of March, 1883, the opinion of the court 
is filed. 
On the twelfth day of April the following bill of exceptions is 
filed : : 


Plaintiffs’ Bill of Exceptions. 


This is an action of contract brought by the plaintiffs, merchants, 
against the defendant, collector of customs, for the recovery of cer- 
tain monies paid under protest by the plaintiffs to the defendant as 
duties upon thirty-three packages of “ dye-stuffs” imported by the 
plaintiffs as consignees from France into the port of Boston. 

A copy of the protest is herewith attached and made a part of 
these exceptions. | 

Upon the hearing of the cause before the court, trial by Jury hav- 

ing been waived by agreement of the parties under the statute, 
25) all of the facts material to this bill of exceptions being con- 
tained in a statement of agreed facts, which statement 1s here- 
with attached and made a part of these exceptions, the United States 
attorney, counsel for the defendant, asked the court to rule that, as 
it appeared twenty-five of the packages had been delivered to the 
plaintiffs by the defendant before the payment of the duties thereon 
sued for, as a matter of law the plaintiffs had not shown themselves 
entitled to maintain this action against the defendant so far as this 
twenty-five packages were concerned, because the said payment 
under protest was voluntary and not made to obtain possession of 
the said twenty-five packages. : 
| Whereupon, after hearing the parties, by their counsel, the 
26 court was of the opinion and adjudged that, as a matter of law, 
when the plaintiffs paid the additional duties demanded by 
the collector upon the twenty-five packages the defendant had no 
means of compelling the payment, and that the plaintiffs could not 
now recover the money since the payment. was voluntary. . 

To each of which rulings by the court the plaintiffs excepted. 

No exception Is taken as to the correctness of the ruling of the 
court as to the eight remaining packages. 

Whereupon the court refused to consider further the agreed facts 
and the testimony which hid been adduced before it as to the sub- 
ject-matter of the protest in relation to the said twenty-five packages; 
to which refusal the plaintiffs except. 

The plaintiffs pray that these their exceptions may be 

27 allowed; and, being found to be conformable to the facts, the 

same are allowed. ~ 
JOHN LOWELL, 

Circuit Judge. 


28 Boston, Apr. 5, 1881. 

| Str: We respectfully protest against vour assessment and 
liquidation of duties as notified by you on the 26 of M’ch last upon 
an importation by us, as consignees, from A. Poirrier, of Paris, of 


dat Gitta, 
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one case Nich. blue A., by the steamship Istrian from Liverpool, and 
entered for consumption on the 15th of Jan., 1878. 

No. 1. We protest against your action because on the 8 day of 
Feb., 1878, you decided as to the rate and amount of duties due on 
this merchandise, and liquidated the same; and you have delivered 
to us the said merchandise, and we have paid all the duties you so 


_ decided upon and determined and settled to be due upon this mer- 


chandise, and more than one year has elapsed since the entry of 
said merchandise since your decision and liquidation and settle- 
ment of such duties and since the delivery to us; therefore, by 
virtue of the provisions of sect. 21 of the act of June 22, 1874, your 
said decision, liquidation, and settlement of duties upon this mer- 
chandise became final and conclusive against you, and the Govern- 
ment, as well as ourselves, not having been protested against by us, 
and no further duties can be legally, assessed thereon. 

Reserving our full rights under No. 1, we protest further— 

No. 2. Because you having decided as to the rate and amount of 
duties due upon the merchandise described in this entry, and liqui- 
dated the same on the 8th day of Feb., 1878, your said decision 
became and is final and conclusive upon you and the Government, 
as well as upon us, not having been protested again by us, and 
more than ten days have elapsed since your said decision and liqui- 

dation. 
29 No. 6. Because an examination of one or more kinds and 
qualities of goods in this invoice by an appraiser, or by the 
general and merchant appraiser, is not such an examination as is 
required and contemplated by Jaw to warrant an appraisement of 
the value of other kinds and qualities of goods in the invoice, 
whereby the invoice value is overturned and a higher one substi- 
tuted for the assessment of duties. Each kind and mark of the mer- 
chandise in this invoice and entry was and is of:a different kind 
and value from all the other kinds and marks, and no valid ap- 
praisement of either kind and value can be made whereby our 
Invoice value is overturned and a_ higher one is substituted, except 
upon an examination of the goods or samples. 
30 No. 9. Becausein determining whether or not the additional 
or penal duty of twenty per cent. accrues upon this merchandise 
you have included, in the computation of value,“ commissions,” while 
under the law it is the value of the merchandise only which deter- 
mines whether the value of the merchandise by appraisement is 
more than ten per cent. above that declared in the invoice and 
entry. 

And, unless the value found by a valid appraisement of the mer- 
chandise, without commissions, is ten per cent. or more above that 
declared in the invoice and entry, no additional or penal duty can 
be legally imposed. | | ; 

No. 10. We object further to your said liquidation and assessment 
of duties on this merchandise of M’ch 26 last, because in it you in- 
clude an additional or penal duty of twenty per cent. ad valorem, and 
inasmuch as such duty only accrues and is chargeable when by a 
valid and legal appraisement a value is found and determined equal 
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to ten per cent. or more above the value declared in the invoice and 
entry by us, and there never having been appraised and determined ac- 
cording to law, for the reasons before stated, a value equal to ten per 
cent. or more above that expressed and declared in the invoice and 
entry of this merchandise, no assessment and liquidation can be 
legally made of said additional or penal duty. 

No. 11. Because under date of Jan. 19, 1878, the local appraiser 
estimated, appraised, and reported to you the value of the merchan- 
dise in this invoice and entry and that the invoice value was cor- 
rect, and you liquidated and decided as to the rate and amount of 
duties due thereon, and more than ten days having elapsed without 
protest by us, prior to the 9th day of Apr., 1879, when the local ap- 
praiser attempted to make a second appraisement of the value of said 
merchandise, and neither the local appraiser or his legal representa- 
tive ever saw or examined any of the goodsor samples named in such 
invoice and entry after his report to you of Jan. 19, 1878 ; therefore 
his said report of Jan. 19, 1878, and your liquidation thereon, be- 
came final and conclusive upon you and the Government, and no 
further or higher duties can be legally assessed upon said merchan- 
dise by you. : 

No. 12. Because the report of the general and merchant appraisers, 

bearing date the 10 day of Dec., 1879, was in accordance with 
ol the instructions and decision of the Secretary of the Treasury 

to the general appraiser, under date of July 3, 1879, in which 
the following appears: “ The character of the goods in question can- 
not be ascertained except by an examination, and upon their char- 
acter depends their value. It is, therefore, the opinion of the Depart- 
ment that, except as to the case cevered by samples before the reap- 
praisement, they cannot take such action as would amount toa 
— upon which additional duties can be lawfully im- 

osed. 

rf More than one year having elapsed since such instructions and 
decision and report of the general and merchant appraisers there- 
under, prior to the twelfth day of February, 1881, such instructions, 
decision, and report became and was final and conclusion upon you 
and the Government, and no further or greater duties can be legally 
imposed upon this merchandise than those arising from the said 
report of Dec. 10, 1879, and the invoice value. 

For any one or all of these reasons we protest against your 
action in this matter and submit under compulsion, holding you 
and the Government responsible for any and all monies which we 
have or may pay in excess of that found lawfully due. 

Yours very respectfully, 


To Hon. A. W. Beard, collector, etc., Boston. 


32 It is thereupon considered by the court, to wit, April 12, 

1883, that the said Thomas C. Porter, W. H. Cades, and S. 
Harris Austin, plaintiffs, take nothing by their said writ, and that 
the said Alanson W. Beard, defendant, recover of the said plaintiffs 
his costs of suit taxed at —. 
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A true record. | 
Attest: JOHN G. STETSON, Clerk. 


33 The following is the opinion of the court upon which judg- 
ment was rendered April i2, A. D. 1883. 


Opinion of the Court. March 5, 1883. 
Circuit Court of the United States, District of Massachusetts. 


Tuomas C. Porter et al. 
No. 1738. Law Docket. 


v. 
ALANSON W. BEARD. 


LowELL, J.: 

In this action against the collector to recover back duties, said to 
have been erroneously assessed, the parties have waived a trial by 
jury and have agreed to most of the facts. The losing party is to 
have twenty days to file exceptions to my rulings of law. | 

The goods were thirty-three packages of dye-stuffs imported from 
France by way of Liverpool, entered and liquidated at a valuation, 
which the defendant afterwards raised by reliquidation. Thesecond 
assessment is at the true rate of duty, but the regularity of the re- 
appraisement and reliquidation is denied. The plaintiffs had received 
their goods, excepting eight cases, before the controversy arose, and 
when thev paid the additional duty on all but these eight cases the 
collector had no means of compelling the payment, and they cannot 
now recover the money from him since the payment was voluntary. 
U.S. v. Schlesinger, 14 Fed. Rep., 682. 

The eight packages were delivered after a rs had 
been begun and upon what are known as special deposits under 

decision 3633 of the Secretary of the Treasury for 1878, 
34 p. 578, of the printed synopsis for that year, by which a sum 
2 of money is left instead of the goods, and an examination is 
made by the merchant appraiser and general appraiser before deliv- 
ery, and the importers bind themselves to abide the results of the 
appraisement “the same asif all the goods had been retained.” 
Where goods are received in this way I hold that neither party can 
take advantage of the delivery as changing the rights of the other. 
On the one hand, the collector cannot say that the payment was 
voluntary, because he had the power to appropriate the plaintiffs’ 
money instead of their goods; and on the other hand the plaintiffs 
are estopped to contend that the new liquidation was made after 
the goods were delivered. 

These eight packages were imported at four different. times, but 
one will serve to illustrate the question which has been argued. 
Two cases of “ Nicholson blue A.” were imported by the Istrian and 
entered January 15, 1878, at the invoice valuation, and the entry 
was liquidated accordingly February 8, 1878. In March, 1879, 
the appraisers recalled the invoice and made a new report, April 9, 
1879, increasing the value on these two cases. The plaintiffs asked 
for the appointment of a merchant appraiser, as provided by Rev. 
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St’s, § 2930, and one was duly appointed and sworn. These two 
cases were sent to the appraiser’s store June 5, 1879, and were duly 
examined, and there were several hearings by the board, at which 
both parties examined witnesses and at which counsel were heard. 
December 10, 1879, the board reported sustaining the higher valua- 
tion of these Nicholson blue A. goods, and the defendant made a re- : 
liquidation of the entry April 20, 1880. In the meantime the goods 
were delivered, June 6, 1879, in the special manner already men- 
tioned. The duties were assessed at this higher valuation and were | 
paid under protest, and due appeal was taken to the Secretary of { 
the Treasury, who confirmed the doings of the collector. 
30 The only point of protest and appeal now insisted on is that 
the reliquidation was made more than a year after the entry, 
the goods having been delivered and duties paid in the meantime, 
contrary to Stat. 1874, ch. 391, § 21, 18 Stat., 190. 
' To this contention there appear to be two answers: 1. In point 
of fact, the duties were not paid on these eight packages of goods 
until after the reliquidation. 2. If Iam mistaken and the goods : 
had been delivered it was under a stipulation which treated them 
as still in the possession of the defendant and bound the plaintiffs 
to abide the results of the reappraisement. The only result which 
it was important that they should abide was the reliquidation which | 
ensued, of course, when the value was increased by the board of 
appraisers. Rae 
My decision, therefore, is that the reliquidation of the eight pack- 
ages was regular and binding and that the plaintiffs cannot recover. 
When the bill of exceptions has been filed and allowed there 
will be judgment for the defendant. | 


36 Assignment of Errors. 
Circuit Court of the United States, District of Massachusetts. 
THomas C. Porter et al. v. ALANSON W. BEARD. : 


The plaintiffs in the above-entitled case assigns the following 
errors for correction in the proceedings and rendition of judgment == 4. 
in the circuit court in the above-entitled cause, viz: 

1. The circuit court erred in deciding as a matter of law that the 
payment of duties by the plaintiffs below, after due protest, appeal, 
and decision of the Secretary of the Treasury, on the twenty-five 
packages was a voluntary payment. : 

2° That it was a bar to the plaintiffs’ right to recover in the 

suit. 
37 3. In refusing, after its decision sustaining the motion of 
defendant, to consider the agreed statement of facts. 
4. In entering judgment for the defendant. 


i 
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5. In not entering judgment for the plaintiffs. 
All of which are respectfully submitted. 
THOMAS C. PORTER, 
W. H. CADES, anp 
S. HARRIS AUSTIN, 
Plaintiffs, 
By their attorney, CHAS. LEVI WOODBURY. 


A true copy. 
Attest : JOHN G. STETSON, Clerk. 


38 UNITED STATES OF AMERICA, \ ee 
Massachusetts District, y 


I, John G. Stetson, clerk of the circuit court of the United States 
for the district of Massachusetts, within the first judicial circuit, 
certify that the foregoing isa true copy of the record of said circuit 
court in the cause of Thomas C. Porter e al. v. Alanson W. Beard, 
lately determined in said circuit court, and of all proceedings therein 
and of the opinion of the court. 

In testimony whereof I hereunto set my hand and affix the seal 
of said circuit court, at Boston, in said district, this twenty-second 
day of September, in the year of our Lord one thousand eight hun- 
dred and eighty-four, and of the Independence of the United States 
the one hundred and ninth. | 

[Seal of the Circuit Court, Massachusetts. ] 
JOHN G. STETSON, Clerk. * 


Endorsed on cover: Massachusetts C.C.U.S. No.417. Thomas C. 
Porter, W. H. Cades, and S. Harris Austin, late copartners, doin 
business under the firm name of Cushing, Porter & Cades, plaintiffs 
in error, vs. Alanson W. Beard, collector of customs. Filed 18th 
October, 1884. 


Supreme Court of the nites States, 


NO. 133. OCTOBER TERM, 1887. 


PORTER, CADEs, AND AUSTIN, 
U. 


A. W. Brarp, Collector. 


BRIEF FOR PLAINTIFFS. 
STATEMENT OF CASE. 


This is an action brought by the plaintiffs to recover 
money illegally exacted by the defendant, Collector of Cus- 
toms for the port of Boston and Charlestown, writ dated Aug. 
13, 1881, amount claimed $694.05. The cause was referred to 
the Court on law and facts. An agreed statement of facts was 
tiled, with liberty to either party to introduce at the hearing 
any other competent and material evidence not repugnant 
thereto. The hearing came off in October term, 1883 ; pro- 
test and appeal and payment by plaintiff were duly proved, 
but the Court was of the opinion that as matter of law the 
payment was a voluntary payment, and declined to con- 
sider the evidence offered by the plaintiffs to show the exaction 
to have been illegal. The plaintiffs presented their bill of 
exceptions, which was duly allowed and signed, and sued out 
a writ of error. 

The issues involved here are raised by the bill of excep- 
tions, p. 12, and assigned as errors, p. 16. It appears by 
the record, p. 8, that the plaintiffs duly paid the first liquida- 
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tion on said goods, and that from October, 1878, to January, 
1879, all the packages now in suit were delivered to the con- 
signee, except one package, which was delivered March 25, 
1879; that various reliquidations took place thereafter, nct 
necessary to be described ; but on March 26, 1881, the reliqui- 
dations on entries by the “Istrian” on March 29, 1881; 
entries by the “Samaria” of October, 1878; on Ajnil 2, 
entries by the “Samaria” of Dec. 4, and entries by the 
* Bohemia” of Dec. 23, 1879, which the United States now 
relies on as the final liquidations, were made by the Collector ; 
and the sum sued for as excess of duties was, after due pro- 
test and appeal to the Secretary of the Treasury, who affirmed 
the action of the defendant, paid to the Collector; and the 
plaintiffs seasonably brought this suit. See p.10. The bill 
of exceptions shows, p. 12, on the hearing, the United States 
Attorney, counsel for the defendant; asked the Court to rule, 
that as it appeared twenty-five of the packages had been de- 
livered by the defendant to the plaintiffs before the payment 
of the duties thereon sued for, as a matter of. law the plain- 
tiffs had not shown themselves entitled to maintain this 
action against the defendant so far as this twenty-five pack- 
ages are concerned, because said payment under protest was 
voluntary, and not made to obtain possession of the said 
twenty-five packages. And the Court, after hearing the par-. 
ties, adjudged, as matter of law, that when the plaintiffs paid. 
the Collector had no means of compelling the payment, and 


that the plaintiffs could not now recover the money, since the 


payment was voluntary, to which exception was taken; also 
to the Court’s refusal to consider the agreed statement of 
facets. 


SPECIFICATION OF ERRORS. 


1. That the Court erred in deciding as a m:tter of law, 
that the payment of duties below, after due protest and 
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appeal and decision of the Secretary of the Treasury on the 
twenty-five packages, was a voluntary payment. 

2. That it was a har to the plaintiffs’ right to recover in 
the suit. 

8. In refusing after its decision sustaining the motion of 
defendant to consider the agreed statements of facts. 

4. In entering judgment for the defendant. 

5. In not entering judgment for the plaintiffs on the 
motion. 

The r.al point in this case arises from the decision of the 
Court, Bill of Exceptions, fol. 26, as a matter of law, that 
when the plaintiffs paid the additional duties demanded by 
the Collector on the twenty-tive packages, the defendant had 
no means of compelling the payment, and that the plaintiffs 
could not recover the money since the payment was volun- 
tary. 

This involved the erroneous construction of that part of 
§ 3011, which gives the importer the right to sue the Col- 
lector to recover money illegally exacted and paid under 
protest, and ia order to oblain possession of merchandise 
imported by him, and also ignores the statutory revenue 
system of the United States. 

The Court treats the transient and imperfect custody of 
the importer, subject to the lien of the United States between 
the arrival and the final liquidation, asa bar to the powers of 
the Collector over the lien, and as a discharge of the lien of 
the United States for unpaid duties on the import. Also, it 
ignores that the objective point of § 3011 concerned a pay- 
ment intended to discharge the lien of the United States, as- 
serted by the liquidation on the import, and to obtain an 
exclusive possession of the goods by the importer contra- 
distinguished from his concurrent rights. I propose to show 
that the Court erred both us to the powers of the Collector 
being destroyed, and as to the lien of the government to 
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compel the goods to respond to the liquidation being yielded 


or lost. by a prior delivery. 

Duties levied on an import remain a /ien, no matter In 
whose hands the import may be found, until the true duties 
are paid. The importer can never have that possession 
which enables him to deal with the import as his own, free 
from the superior right of possession reserved by the rev- 
enue laws of the United States, without the pay ment of the 
duties imposed by law. 


PLAINTIFFs’ CLAIM. 


The intent and true construction of the act of 1845, now 
Rey. Stat. § 8011, was to enable the importer, by paying the 
liquidated demand under protest, to obtain a possession which 
would be free from the lien of the government on the import 
for the liquidated demand ; and is not to be narrowed by a 
custody under a ten-day bond, or any relation to the import 
or to estimated duties inferior to a title free from the lien in 
rem of the United States created by the particular liquida- 
tion. 

Liabilities in personam tor duties exist concurrent with the 
linbilities i rem, and the § 3011 appears particutarty 1 re- 
stricted to where a liability 7a rem exists. 

The case United States v. Schleisinger, 120 U. S., con- 
cerned only the liability za personam. The matter now in 
issue was not before the Court. 

That case ran on the single question whether the importer, 
who had protested and appealed, could defend an action tn 
personam brought by the United States to recover short 
duties. The United States contended his only status in 
court, under existing laws, was to pay and sue to recover 
it back. This Court rightfully decided he could defend 
against a suit, under certain circumstances. There was no 
question, in this Schleisinger case, before this Court; in- 
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deed, it was admitted on both sides that the defendant 
had “obtained possession of the goods” before liquid:tion, 
and this Court had no occasion to construe or decide what 
intentions the statute expressed by the words “and in order 
to obtain possession of the merchandise,” as a condition of 
the right to pay and sue to recover back. 

In support of the construction the plaintiffs contend for, 


§ 3011, we propose to show that, as matter of law, the 
gs lien for duties on the twenty-five packages did exist at the e 


time of the payment under protest, and compelled us to pay 
to obtain a clear title and possession, and that we then did 
not have the clear possession which the statute contemplates. 
That no statute has terminated this lien, except by: the 
payment of the true duties, and no negligence of an officer 
an release the import from the lien. 7 
J That no delivery which any statute authorizes releases the 
lien, but the superior possession of the United States to 
enforce every liquidation remains. 

That the authority of the Collector and his duty to enforce 
the Jien continue as long as there are duties unpaid on the 
import. 

That the Collector’s power to reliquidate an entry where 
short duties or no duties have been paid does not cease 


until the limitation in the act of 1874, § 21, arises in fact. 


‘That, as a matter of law, the Collector had legal powers 


to take the import and dispossess the importer, in order to 


compel the payment of this illegal exaction, which plaintiffs 


protested against and paid, in order to obtain possession of 


their import. 
The authorities I shall refer to are briefed under separate 


heads. 


Tue Lien oF THE UNITED STATES. 
Point TI. 


The lien of the United States on the import exists until 
the lawful duties on the imports are actually paid by the 
importer. 

Rev. Stat. § 3058. All merchandise imported held the 
property of the consignee ; any assignment, prior to the entry 
and payment of the duties, and the payment of all bonds 
then due and unsatisfied by the consignee to the contrary, 
notwithstanding. 

Rev. Stat. § 2503. There shall be levied, collected and 
paid upon all articles mentioned in the schedule contained 
in the next section imported from foreign countries the 
rates of duty which are by said schedules respectively: 
prescribed. 

This form of levying the duty has been in use from the 
beginning of this government. : 

It has been often decided this levy constitutes a lien on 
the import. ! 


In U.S. v. 350 Chests Tea, 12 Wheaton, p. 498, 


the Court, under the act of 1799, say that the United 
States may sue at law to recover possession of goods on 
which they have a lien for duties. 

Rev. Stat. § 2964, originally enacted in 7846, directs the 
Collector to take possession of the import in case of neglect 
or failure to pay the duties. So also did the act of 1842, 
cited hereinafter. ) 

1830. Harris v. Dennie, 3 Peters, 292, declares the 
United States have a lien on the import for the payment of 
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duties, and are entitled to the custody of them until the 
duties are paid. 

Conrad v. Pacific Ins. Co., 6 Peters, 281, defines the 
possession of the United States as concurrent or mixed for 
the benefit of the United States and the importer ;_ it says the 
importer’s right to the in:mediate possession becomes rer- 
fect the moment the lien for duties is discharged. 


1839. In Meredith v7. U. S. 13 Peters, 486. 


That the duties due upon goods imported constitute a 
personal debt as well as a lien on the goods. 

There are statutes which bear on this matter of the lien. 

1779, § 49, authorizes the Collector and naval officers to 
make a gross estimate of the amount of duties, and on these 
being paid, or secured to be paid, to grant a permit for 
landing the merchandise. 

After landing, the weighing. measuring, testing quality, 
marking, etc., were done. § 51. 

The final liquidation of the entry came later, and on failure 
to pay it, the bond, § 62, was put in suit, and judgment had 
forthwith, unless the importer made oath, § 65, that an error 
had been made in the liquidation by the Collector, specifying 
the faults. | 

In 1842 cash duties and the warehouse system were sub- 
stituted for the credit: system. 

§ 12 provides for the payment in cash and for the Collector, 
asserting the lien of the United States on the completion of 
the entry, in case of failure or neglect to pay the liquidated 
duties. 

1842. §12,5 Stat. at L. p. 561, duties paid in cash, pro- 
vided that in case of failure or neglect to pay the duties on 
the completion of the entry, the said goods, wares or mer- 
chandise shall be taken possession of by the Collector and 
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deposited in the public stores, there to be kept with due and 
reasonable care at the charge of the owners, ete. 

Rev. Stat. § 2964. In all cases of neglect or failure to pay 
the duties within the period allowed by law to the importer, 
to make entry thereof (or when importer shall desire it), the 
merchandise shall be taken possession of by the Collector 
and deposited in public stores, ete. 

The Act 1846, § 1, amended, § 12, 1842, so it read sub- 
stantially as in Rev. Stat. §2964; the duty of the Collector 
to watch over the lien iv rem in the import is equally in- 
perative with his care over the security i personam for the 
duties. 

The Collector cannot release the goods from the lien. 

In Minturn rv. U. S., 106 U.S. 488, the effect on the 
bond of the officers surrendering the goods without payment 
of the duties, in fraud or error, was in question. 

The Court said there was no power in any officer of the 
vovernment to alter the terms and effects of this contract and 
destroy the obligation of the bond by giving up the goods 
without payment of the duties. , 

The statute required the holding of the goods, and the 
taking of the bond... . } 

The giving up of the goods without the payment of the 
duties was an act not: only unauthorized, but forbidden by 
statute. 

The Court cite with approbation Hart vr. U. S., 95 U.S. 
$18, to the like effect, as to a distiller’s bond. 

In Boyd +. the U. S., 116 U.S. p. 624, the Court say of 


° 


the officer, “ and until such duties are paid has a right to keep 
them under observation or to pursue and drag them from 
concealment.” 


No statute prior to § 21, 1874, has authorized the Collector 


to relinquish or has declared a retinquishment by the United 
States of its /ien on the rem for the duties levied on the 
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import; statutes making it penal to interfere with seizures, 
or to remove merchandise liable to be seized, are in force. 
§ 5446, § 5447. 

Only the statute of limitations terminates the lien of those 
penal clauses that forfeit the merchandise for certain irregu- 
larities of the importer. See Rev. Stat. § 2882, § 2987, 
§ 2924, § 2839, § 2864, § 5445; see also U. S. v. Wood, 
16 Peters. 

The authority to search for and seize the rem by virtue of 
any law respecting the revenue in or out of their district is 
given by Rev. Stat. § 3071, § 3072, § 3061, § 3065 and 
§ 3066. 

The possessory right of United States until duties are 
fully paid, and the means to compel and enforce it as long 
as the goods are not destroyed, are thus amply provided for 
and recognized by law. 

In Stockwell v. U. S., 111 U.S. p. 546, the Court inci- 
dentally say: “The goods themselves, if the duties be not 
paid, are subject to seizure and appropriation by the govern- 
ment. Ina very important sense they become the property 
of the government ” ; and proceed to say that acts which inter- 
fere with or hinder the exercise of this right of seizure by 
the government are wrongs to property rights. 

In Tasigi +. Collector, 1 Wall. 383, “As a mere matter 
of law, the Collector has the power to recall the goods,” etc. 

These statutes and authorities show : — 

1. That the lien of the United States on the import con- 
tinues until the payment of the true duties, and its superior 
right of concurrent possession of the import is never lost 
whilst merely short duties or no duties have been paid. 

Meredith v. U. S., 13 Peters, 493. 

2. It is the duty of the Collector to keep the goods under 
observation and take exclusive possession of them, at the 
importer’s risk and charge; or to retain them in warehouse 
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until the true duties are paid, and means are provided him 
by law to exercise this authority. 
3. That his laches or errors do not discharge the lien of 


the United States on the import. 


THe LiIquipATION BY THE COLLECTOR. 


In the act of 1799 no time was fixed for the liquidation 
by the Collector, nor has any subsequent act, prior to 1874, 
fixed any period. The estimate is made on the ex parte 
statements of the importer; the liquidation is made after 
the careful examination of the merchandise, its appratse- 
ment, together with the ascertaining the charges, value at 
exportation, and the proper tariff classification and its actual 
quantity. | 

The import remains in the hands of the United States, or 
the merchant gives a bond in double its value to produce it 
unopened and at the call of the United States, for a period 
of ten days after the appraisement has been reported to the 
Collector. See act 1830, § 4, R.S. 2899. The statute, at the 
same time, directs the Collector (§ 2964. also act 1842, § 12) 
to take’ possession of the merchandise and deposit it in the 
public stores if there is failure or neglect to: pay the duties 
within the time allowed by law. No time was specified for 
the liquidation prior to the act of 1874, nor in that act. 

Contention grew up whether the Collector could revise a 
liquidation once made by him. The Treasury Department 
held that he could, and practically he did so whenever cir- 
cumstances called for it. There was no statute which made 


«i liquidation conclusive on the United States, or which for- 


hid a reliquidation to correct errors or mistakes. 

The admission of the courts that an action of debt lay for 
the United States wherever no duties or short duties had 
been paid is equally an admission that the /éen on the imports 
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lasts as long as the right to sue in personam for duties, 
hecause : — 

The duties are levied in rem, and the liability of the 
owner tr personam grows from his relation to the rem, the 
import. 

They are coexistent and double or concurrent means for 
the collection of duties, and the resort to one is not a dis- 
charge of the remedy which can be obtained from a resort 
to the other. 

Act of 1857 first gave any legal effect to a liquidation by 
the Collector on the question whether goods were free or 
dutiable ; the act of 1864, § 14, enlarged and changed this, 
and is now in force as § 2931. , | 

This Court has held both in Westray and Schleisinger cases 
that his decision is conclusive, if not appealed from, against 
the importer. 

On the question whether the decision of the Collector was 
declared by the statute, § 2931, conclusive against the govern- 
ment, or only conclusive against the importers; the clause 
says against “ all persons interested therein,” viz., the import 
or the vessel, the United States not being named, it was 
considercd by the treasury officials that it was not estopped 
from making as many reliquidations as the circumstances and 
truth called for, in the effort to obtain the just and correct 
duty, and it acted in pursuance. 

The hardship was grievous. Decisions of circuit courts 
were, U.S. v. Phelps, 17 Blatchford, 316: Such liquida- 
tion is not made final and conclusive against the United 
States. There is nothing in the scction (§ 2931) which for- 
bids a reliquidation or a new decision by the Collector, even 
aftcr the payment of all the duties fixed by a prior liquida- 
tion, or even after the refunding of money deposited beyond 
the amount of duties so fixed. To the same effect was U. 8. 
Vv. Watt, 15 Blatchford, 30. Congress had evidently been of 
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the same impression with regard to § 2931, and the laws 
then in force, for it enacted the act of June 22, 1874, § 21, 
to the effect that, whenever duties on imported merchandise 
had been liquidated and paid, and such merchandise delivered 
to the consignee, such settlement of duties shall, after the 
expiration of one year from the time of entry, in the absence 
of fraud, and in the absence of protest by the owner or con- 
signee, be final and conclusive against all parties. 

This action shows a concurrence of opinion in the legisla- 
tive and judicial departments with the executive, that. prior 
to this no matter of time would bar the United States from 
the exercise of all its granted powers in the collection of 
duties levied on merchandise. 

A final settlement of duties between the consignee and the 
government is thus stipulated for by Jaw when the lien for 
the duties tn rem, and the consequent liability of the im- 
porter in debt can be extinguished together. 

Delivery does not release the lien of the United States, nor 
abandon its superior possession of the import. 

The act of 1874, § 21, declares the power of liquidation 
continues after a delivery, and, as already shown, liquidation 
defines the extent of the lien, and ascertains whether the 
duties have been paid. 


DELIVERY. 
Estimated Duties Distinguished from Liquidated Duties. 


This distinction is found in the act of 1799. On applying 
for a permit to land his imports, the merchant was called 
upon to pay or secure the payment of the duties estimated 
by the Collector and naval officer on the invoice of the entry, 
§ 49. | 
The bond was to pay the true duties as they afterwards 
should be ascertained, § 62, or a certainamount. When this 
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bond was put in suit, judgment was rendered at the first 
term unless the defendant made oath that errors had been 
committed in the liquidation of the duties demanded on such 
bond, specifying the errors, etc., § 65. 

This mention of liquidation of duties in the statutes 
shows it to have been distinct and subsequent act to the 
estimate at the application for a permit. 

Twice this Supreme Court has decided this substantially, 
under the protest act of 1845. 

In Mariot v. Brune, 9 Howard, 636, that the time for the 
protest was not at the payment of the estimated duty when 
applying for the permit to land, but at the subsequent liqui- 
dation. : eae 

In Tremlet v. Collector, 13 Howard, p. 307, the Court 
again say that the estimated duties are received as a trust 
for the United States for the amount that should be found 
actually due and for the importer for the balance. 


’ 
9 
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The Import. 


As already shown, the delivery to the merchant under the 
act of 1799 had taken place on payment or securing of the 
estimated duties, and before the liquidation. | So‘it has been 
in consumption entries ever since. | 

The § 65 required the merchant who contested his liability 
on his bond to give notice of the errors of liquidation to the 
Collector as a condition to defend. The act of 1845, which 
grew out of the decision in Cary v. Curtis, required a similar 
notice by way of written protest. Evidently this notice 
could not refer to the delivery on estimated duties, as it was 
a protest against the subsequent LiguipaTion by the Col- 
lectorS In § 2931 the language is clear that the protest and 
appeal is not against the estimated, but on the demand for 
the liquidated duties. 
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It is clear from these decisions and statutes that the 
delivery before liquidation did not oust the United States of 
its possession, nor bar the importer from his action under 
the act of 1845. Otherwise no protest on a consumption 
entry could have been legal. The analogy is the same in all 
cases where, from any cause, accident or wrong, ~ short 


duties ” or “no duties” have been paid. 


Delivery. 


It may be asserted, on the other side, that the Collector is 
authorized by law to relinquish the lien of the United States 
in entries for consumption, by the act of 1830, now em- 
bodied in § 2899, which provides he may, after permit for 
the landing of the goods, take a bond in double their value 


to return the merchandise within ten days after the report of 


the appraisers, or sconer, if demanded. This applies only to 


merchandise entered for consumption in place of warehous- 


ing. It merely makes the importer a temporary custodian 
of the United States, without the right to open a package, 
subject to the major right of the United States. Neither 
the statute nor the form of the bond in it refer to the pay- 
ment of duties, nor suggest any relinquishment of the lien 
of the United States therefor. It is merely a custody 
proviso between the estimated duties paid with the permit 
to land, and the subsequent period when liquidation takes 
place. The § 12, 1842, directs the Collector to warehouse the 
imports if there is any neglect or failure to pay the liquidated 
duties; so, also, § 2964, Rev. Stat. The neglect of the Col- 
lector to order the import to warehouse within ten days after 
the report of the appraiser would not, either by any general 
or special law, discharge the lien of the United States for 
unpaid duties. 

Nor would it relieve the importer from tort and penalties 
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if he undertook to control the imports adversely to the 
United States after liquidation and before payment. 

Probably Congress, in 1830, thought the Co'lector could 
liquidate entries within ten days after the reports and 
appraisement, but it did not discharge the lien of the United 
States on the merchandise if he failed to liquidate the entry 
within that time. For many years past, practically, it has 
heen found impossible to complete liquidations in ten days. 
Goods entered for warehouse do not give this bond, but. all 
entered for consumption, besides paying the estimated 
duties, give this bond. 

If that bond delivery to the merchant. before liquidation 
vests him with that possession which the act of 1845 refers 
to by the word “obtain” then the right of protest and suit 
does not exist as to any goods entered for consumption. 
The United States will be compelled to sue on every liquida- 
tion that exceeds the estimated deposit. This was not the 
intent of the statute. Almost every dispute between the 
merchant and the Collector arise upon liquidation and not 
before. The seriousness of such a construction to the 
Treasury ts obvious. 

Moke ve. Barney, 5 Blatchf. 276, in 1865. Judge Nelson 
SAYS the courts had some embarrassment, “but it was finally 
avreed, and such has been the practice since, that if the pro- 
test was made at the time of the final liquidation and refund- 
ing of the balance, it was in time.” | 

This is conclusive, that the bond was not regarded as 
dispossessing the United States of as lien, or as giving the 


merchant such a possession of the import as would debar 


him from paying to obtain them free from the demand, and 
vet leave them liable to be taken by the United States and 
held on its lien. The term in the act of 1815, “in order to 
obtain ” the goods, and that in § 3011, in order to “ obtain pos- 
session of ” the merchandise, mean the same thing, to relieve 
the rem from the demand of duties imposed. 
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The sum of the revenue laws is that the Collector is in- 
vested with two powers : 
1. Asan assessor, to ascertain the debt due for duties on 


the import, until such "a settlement of duties ” as the act of 
1874, § 21, defines is had. 


2. That of coercion by seizure sand reseizure of the 


import, and holding it until his demand is paid. This power 
to seize and hold the import is absolute ; the remedy for his 
legality. comes pagpianepees Resistance or obstruction is a 
misdemeanor, R.S. § 5446. He may direct suit on the bonds 
or for debt, but he holds the import till final judgment. 

The merchant has no way to prevent an illegal seizure by 
the Collector. It is on this account that the plaintiffs were 
coerced to pay bis demand to obtain possession of their mer- 
chancise, free from his power, and be able to perform their 
obligations to their customers, free from seizure. 


This brief is also intended to support the second, third, 


fourth and fifth assigned errors. 


The errors of the Cireuit Court have excluded the plain- 


tiffs from a hearing on the merits of their cause. A’ similar’ 


position of the United States is characterized in U.S. ». 
Ksworth, 101 U.S. op. 174: “Call it mistake of law or 
inistake of fact, the principles of equity forbid the United 


States to withhold the same from the rightful owner.” 
Respectfully presented, 


CHAS. LEVI WOODBURY, 
Jor Plaintiffs in Error. 
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Iu the Supreme Court of the United States. 


OcTOBER Term, 1887. 


Tuomas C. Porter, W. H. Capgs, 
and S. Harris Austin, late copart- 
ners, doing business under the firm 
name of Cushing, Porter and Cades, 

v8. 

ALANSON W. BEARD, COLLECTOR OF 

customs. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF MASSACHUSETTS. 


BRIEF OF ARGUMENT FOR DEFENDANT IN BRROR. 


The plaintiffs, on the 13th day of August, 1881, brought 
suit to recover from the defendant, who was collector 
of the port of Boston, duties paid on certain dye-stuffs, 
claimed to be in excess of the amount imposed thereon by 
law. There were four different importations. The bill 
of exceptions only relates to twenty-five packages. The 
duty was liquidated on the several entries according to 
the invoices. It was paid according to the liquidation 
thus made. The goods were delivered to the plaintiffs. 
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A few days after the delivery of the goods to the plaintiffs 
the defendant recalled the invoices, and the dyes were re- 
ported by the appraiser at an increased value. The 
plaintiffs asked a reappraisement, under section 2930. The 
reappraisement was had, report made, and after final liqui- 
dation the duties were assessed thereon. The plaintiffs 
protested and appealed. The final liquidation was af- 
firmed by the Secretary of the Treasury. The plaintiffs 
paid the amount additional which the final liquidation 
exceeded the first liquidation by the invoices, and, in this 
action, sues to reeover the amount last paid. : 
The circuit court ruled : 


Because the said payment under protest was vol- 
untary, and not made to obtain possession of the said 
twenty-five packages, the plaintiffs could not main- 
tain their action. 


This ruling raises the only substantial question in this 
case. Thie case of Arnson vs. Murphy, collector (109 U. 
S., 253), rules: 


From this review of the legislation and judicial 
history of the subject it is apparent, that the com- 
mon-law action recognized as appropriate by the de- 
cision in Elliott vs. Swartwout (10 Peters, 137) has 
been converted into an action based entirely on a dif- 
ferent principle, that of a statutory liability, instead 
of an implied promise, which, if not originated by 
the act of Congress, yet is regulated as to its incidents 
by express statutory provisions. And among them 
are, the conditions which fix the time when the suit 
may begin and prescribe the period at the end of 
which the right to sue shall cease. Congress having 
undertaken to regulate the whole subject, its legisla- 
tion is necessarily exclusive. 
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The case of The United States va: Schlesinger (120 U. 
§., 118) rules: 


The view of the circuit court was that, under seo- 
tion 3011, there could be no suit against a collector 
to recover back an excess of duties paid on nero 
dise imported, unless the payment, in addition to 
being made under protest, was made “in order to 
obtain ion ” of the merchandise; that section 
2931 did not destroy the limitation impoeed se0- 
Se ee se inlepandontly of oat ; 
or create right to sne independen limi- 
tation ; and that, that, consequently, as ig. ed ain; a8 8 
fact, that the. $2,009.30 of duties liquidated an 
sought to be recovered were illegally imposed, t 
res. agi tong could not, after paying ver ther 

but could obtain the benefit of the exemption 
from the duty demanded by a defense in this suit, 
and by that means alone. 

We concur in this view, and are of opinion that 
the aged construction of section 2931, in view of 
the that section 3011 is in force concurrently 
with it, is that the decision of the Secretary of the 
Treasury i is not final and conclusive, except in a case 
where, after a protest and an appeal, a payment of 
duties is made in order to obtain possession of the 
goods, and then a suit is not brought to recover back 
the duties within the times and under the limitations 
prescribed by section 2931. 


Section 3011 provides: 


Any person who shall have made payment under 

rotest, and in order to obtain possession of merchan- 
dise imported for him, to any collector, or person 
acting as collector, of any money as duties, when 
such amount of duties was not, or was not wholly, 
authorized by law, may maintain an action in the 
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nature of an action at law, which shall be triable by 
jury, to ascertain the validity of such demand and 
payment of duties, and to recover back any excess 
so paid; but no recovery shall be allowed in such 
action unless a protest in writing, and signed by the 
claimant or his agent, was made and delivered at or 
before the payment, setting forth distinctly and 
specifically the grounds of objection and the amounts 
claimed, and appeal shall have been taken as pre- 
scribed in section 2931. : 


As, therefore, the plaintiffs did not “ make payment in 

order to obtain possession of merchandise imported” by 

. them, there could be no recovery, and there is no error 
in this record. ; 


G. A. JENKS, 
_ Solicitor-General. 


OctoBER TERM, 1886. 
o. 419. 


ROLAND WORTHINGTON, COLLECTOR OF CUS’ 
PLAINTIFF IN ERROR, 


‘VB. 
JERE ABBOTT AND AUSTIN A. WHEELOCK, COP 
NERS AS JERE ABBOTT & CO. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
DISTRICT OF MASSACHUSETTS. ) 
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Unirep STATES OF AMERICA, 88: 


The President of the United States to the honorable the judges 0 
circuit court of the United States for the district of Masi 
greeting : : 


contract, a manifest error hath happened 
defendant, as by his complaint appears: W: 


to the Supreme Court of the Uni 
that you have the same at Washington, on the | 
— in the said ps to be then — hore yrs. t re 
a roceedings aforesai ing inspected, i preme rt may 
al further % be done therein, to correct that error, what of ri t and 3 
according to the laws and custom of the United States should be done, 
Witness the honorable Morrison R. Waite, Chief Justice of the said 
Supreme Court, the twentieth day of mber, in the year of our Lord — 
one thousand eight hundred and eighty-four. : 
OHN G. STETSON, . 

Clerk of the Circuit Court of the United States, a 


LE BARON B. COLT, = 
Circuit Judge. 4 


Allowed by— 


2 Circuit CourRT OF THE UNITED STAaTEs, 
District of Massachusetts, ss :° : = 
And now here the judges of the circuit court of the United States in © 
and for the district of Maxzsachusetts make return of this writ by annex-. 
ing hereto and sending herewith, under the seal of the said circuit court, © 
a true and attested copy of the record and proceedings in the suit within — 
mentioned, with all things concerning the same, to the Supreme Court of | 
the United States, as within commanded. a 
In testimony whereof I, John G. Stetson, clerk of said circuit court of 3 
the United States in and for the district of Massachusetts, have hereto set = 
my hand and the seal of said court this first day of October, A. D. 1884. = 
[SEAL. | JOHN G. STET wea 


3 Unrrep STatTes OF AMERICA, 
Massachusetts District, 2: 
At a circuit court of the United States for the first circuit, began 


: 


* 


holden st Boston, within and for the district of Massachusetts, on Tuesday, © 
the fifteenth day of May, in the year of our Lord one thousand eight ham 
2904——1 a 
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2 —s«* WORTHINGTON, COLLECTOR, &C., VS. JERE ABBOTT & CO. - , 


dred and eighty-four, before the honorable Horace Gray, associate justice, ~- 
and the honorable Thomas L. Nelson, district judge. Jere Abbott and 
Austin A. Wheelock, both of Boston, copartners under the style of Jere 

Abbott & Co., doing business at said Boston in said district, plaint- 


4 iffs, v. Roland Worthington, collector of the customs for the rev- 4 
enue district of Boston and Charlestown, defendant. In an action i 
of contract. 4 


IST COUNT. 


And the pl’ffs say the def’t owes them fifty-six and 7,1, dollars accord- 


ing to the account hereto annexed. 
ACCOUNT ANNEXED. | 4 
Boston, Oct. 1, ’83. * 
R. Worthington, collector, to Messrs. Jere Abbott & Co. Dr. at 
May 25,’83. To excess of duty paid 22,444 lbs. of Swedish iron | 
nail-rods imported per str. Marengo and entered 4 
for consumption May 25, ’83..........s0..seseseesees $56 11 % 


SECOND COUNT. | 


And also for that on the day of the purchase of this writ the said 
5 defendant, being indebted to the plaintiffs in the sum of fifty-six ) 
& J, dollars, demanded, tins and received of the plaintiffs by iA 
the defendant, then and now collector of the customs fur the revenue dis- f 
trict of Boston and Charlestown, under color of a law of the United | 
States for the collection of duties on imports, and by the plaintiffs paid 
under protest, and before that time had and received by the defendant to 
the plaintiffs’ use, in consideration thereof promised to pay the plaintiffs 
when he should be thereto afterwards requested ; yet said defendant has. 
not paid the same or any part thereof, though thereto often requested. a 
To the damage of the said plaintiffs, as they say, the sum of one thou- 
sand dollars. i < 
The writ in this cause is dated the first day of October, A. D. 1883, and 4 
was duly entered at the October term of this court A. D. 1883, - 
6 when and where the parties appeared by their respective attorneys. 


On the tenth day of November the following answer was filed : 


Defendant's answer. 


And now comes the defendant in the above-entitled ection and for an- 
swer denies each and every allegation in the plaintiffs’ writ and declara- 
. tion contained. 


On the thirty-first day of January, A. D. 1884, the following agree- 
ment was filed : 


Agreement waiving jury trial. 


It is hereby _—_ to waive a jury in the above cause, and that the 
same may be tried and determined by the court without the intervention 
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ofa jury, a8 provided i in seotione 649 and 700 of the R 


the United States. 
CHAS. LEVI WOODBURY, 
Atty for PRs. 
GEORGE P. SANG 
U.S. At?y & At’y for Deg's 


7 This cause therenpon came on to be heard by the court and was 
fully heard, the Honorable Le Baron B. Colt, district j of the. 
United States for the district of Rhode Island, duly assigned by the Hon- . 
— John Lowell, circuit judge, to hold said court, sitting pa holding 
the court. % 
This cause was then continued under advisement to this present term, 2 
when, on the seventh day of June, the opinion of the court is filed. 
On the twentieth day of September, the defendant having theretofore e 
presented his bill of Gasuilaee to the court, the same is filed and allowed, © 
and is in the words following: | 


Defendant’s exceptions. 


This was an action of contract against the defendant as collector of the 
port of Boston to recone Gall ties alleged to have been illegally as- 
8 sessed by him on certain merchandise imported by the plaintifis 
me er the port of a . nan dal 
rial by jury was walv y agreement of the rties in writing y 
filed, and fe case was heard by the court. - 

It appeared in evidence at the trial that the defendant liquidated the 
duties on the merchandise in question under section 2504 of the Revised | 
Statutes, schedule E, as “ bar-iron rolled or hammered, comp: 
less than three-eighths of an inch or more than two inches es 
than 7) inch or more than six inches vite; at one and uae cents a 

u ? 

The. plaintiffs contended that the duties should have been liquidated. 
under the clause in the said schedule, “ all other descriptions of rolled or 
hammered iron not otherwise provided for, one cent and one-fourth per 

pound.” The plaintiffs paid the duties as liquidated under protest, 
9 took due appeal’ to the Secretary of the Treasury, and 

brought this action to recover the excess claimed to have been ille- 
‘gally enntiie’. It further appeared. in evidence at the trial that the mer- 
chandise in controversy was rolled iron in t flat pieces fa 
feet long, three-eighths of an inch wide and i 
thick, slightly curved on their edges, and that they were made al 
purpose of making nails. It further a in evidence prior to «3 
and in 1874, and pes, wont such iron was known in commerce asnail- 
rods, and had not been it or sold as bar-iron, and thet in s commer 34 
cial sense nail-rods are not known as bar-iron [that in similitade the iron 

in question most resembles scroll-iron in its shapes and sizes], but it 
10 was not known commercially as scroll-iron. 

The defendant thereupon ‘Tequested the court to rule that i in the 

provision of the statutes under which the duties were liquidated 
comprising certain sizes and descriptions, was used in the sense of “iron in~ = 
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bars,” comprising those sizes and descriptions and was not used in a com- 
mercial or technical sense ; that as the irun imported.came directly within 
the statute description of “bar iron, rolled or ha 

less than three-eighths of an inch or more than two inches thick, or less 
than one inch or more than six inches. wide,” the duties were proper | 
assessed and liquidated, and that on the evidence in the case the plaintiffs | 


acquired a specific commercial designation among traders and im- 
rters, aud having been designated by a specific name in previous legis- 
ion would not properly come under the general term bar-iron in the 
vised Statutes, but should be classified as a description of rolled or ham- 
mered iron not otherwise provided for and so subject to a duty of one and 
one-fourth cents a pound. To which rulings and refusals to rule the de- 
fendant then and there duly excepted and prays that his exceptions may 
be allowed. 

The foregoing exceptions presented by the defendant are allowed. 


Circuit court of the United States, district of ; Massachusetts. 


ROLAND WORTHINGTON, COLLECTOR. 


aes i ks 
Foes OES 


WORTHINGTON, COLLECTOR, &C., VS. JERE ABBOTT & CO. _ 


mmered, comprising flats | 


were not entitled to recover. 
But the court declined so to rule and ruled that nail-rods having 


LE BARON B. COLT, 
U. 8. Judge. 


It is thereupon considered by the court Sept. 20, 1884, the Honorable 


Le Baron B. Colt, circuit judge sitting, that the said Jere Abbott 


and Austin A. Wheelock, plaintiffs, recover against the said Roland 
Worthington, defendant, the sum of damages and their costs 
of suit, taxed at , . 

A true record. 
Attest : 


JOHN G. STETSON, 
Clerk 


The following is the opinion of the court upon which judgment 


was rendered Sept. 20, 1884 : 


JERE ABBOTT ET AL. 
v No. 2156, law docket. 


ORD tt, wana sy st 


Opinion of the court. . 
| [June 7, 1884. ] 


Cot, J. The collector assessed duty at the rate of one and one-half : 
cents per pound on an importation of Swedish iron nail-rods, under ry 
Schedule E, § 2504, Rev. Stat., as bar-iron rolled or hammered. 

The plaintiffs claim that the article is only liable to a duty of one and 
one-fourth cents per pound, either as a description of rolled and ham- 
mered iron not otherwise provided for, or as coming under the similitude 
clause of § 2499, Rev. Stat., as resembling scroll-iron. The case was heard 
by the court, jury trial being waived. 

The evidence shows that the importation is known commercially as nail- 


in the Rev. song but ‘et properly some classified as a : ao 
veliod aud hemmed eee i for, and 80 su a 
duty of one and one-fourth cents a So 
e think this case clearly within the rules laid down in Arthur v. Mor- = 7 
rison, 96 U.8., 108, and Arthur v. Lahey, 96 U. 8., 112, and Cheb Jaee 
ment should be entered for the plaintiffs. | 


14 UNITED STATES OF AMERICA, 
Me 's District, 8: 
I, John G. Stetson, clerk of the circuit court of the United States for 
partis first circuit and district. of Massachusetts, certify that the pis 
copy of the record and of all proceedings in the canse of Jere A 
. v. Roland Worthington, in said circuit court determined. 
ge te testimony whereof I hereunto set my hand and affix the seal of eid 
circuit court, at Boston, in said district, this first day of October, in th 
— of our Lord one thousand eight hundred and ei ighty-four, and of the 

ndependence of the United States the one hundred and ninth. | 


[sEAL. ] JOHN G. STETSON, 
15 (indoceienent on cover:) No. 419. Roland Wo col- : 
lector of customs, plaintiff in error, vs. Jere Abbott ni NAS: 
Wheelock, copartners as Jere Abbott & Co. Massachusetts C. C. v. 8. 
Filed 18th October, 1884. 
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'IN ERROR TO THE CIRCUIT COURT OF THE | 


STATES FOR THE DISTRICT OF MAGSACH 


Iu the Supreme Court of the Anited States, 


OcTOBER TERM, 1887. 


RoLAND WORTHINGTON, COLLECTOR OF 
customs, plaintiff in error, 
v8. . 
JERRE ABBOTT AND AUSTIN A. WHEE- 
lock, copartners as Jerre Abbott & Co. 


No. 135. 


IN ERROR TO fHE CIRCUIT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF MASSACHUSETTS. 


BRIEF FOR THE PLAINTIFF IN BRROR. 


STATEMENT OF CASE. 


The plaintiffs brought suit against the defendant as 
collector, to recover duties alleged to have been unlaw- 
fully collected by him from them on an importation of 
22,444 pounds of Swedish iron. The proceedings were 
all regular. The-only question in the case arises from 
the fact that the collector liquidated the duty under Sec- 
tion 2504, R. S., Schedule E, as “ bar-iron,” “ rolled or 
7368 : 
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hammered, comprising flats less than three-eighths of an 
inch or more than two inches thick, or less than one inch 
or more than six inches wide, one cent and one half per 
pound.” (Rev. Stat., page464.) The plaintiffs claimed the 
duty should have been liquidated under the clause in the 
same schedule, “all other descriptions of rolled or ham- 
mered iron not otherwise provided for, one cent and one- 
fourth per pound.” (Rev. Stat., 465). The iron in dis- 
pute “ was rolled iron in straight flat pieces about twelve 
feet long, three-eighths of an inch wide,and three six- 
teenths of an inch thick, slightly curved on their edges, 
and that they were made for the special purpose of mak- 
ing nails.” (R., p.3). It also appeared in evidence “ that 
prior to and in 1874, and subsequently, such iron was 
known in commerce as nail-rods, and had not been bought 
or sold as bar-iron, and that in a commercial sense nail- 


rods are not known as bar-iron (that in similitude the iron 


in question most resembles scroll-iron in its shapes and 
sizes), but it was not known commercially as scroll-iron.” 

The court adopted the view of the plaintiffs, and ruled 
the iron should have been. classified under the clause last 
quoted, and entered judgment for the plaintiff. 


SPECIFICATIONS OF ERROR. 


First. The court erred in refusing to rule as requested 
by the defendarit “that in the provision of the statutes 
under which the duties were liquidated bar-iron, comprising 
certain sizes and descriptions, was used in the sense of ‘ iron 
in bars,’ comprising those sizes and descriptions, and was 
- not used in a commercial or technical sense; that as the 
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iron imported came directly within the statute description 
of ‘hbar-iron, rolled or hammered, comprising flats less 
than three-eighths of an inch or more than 2 inches thick, 
or less than 1 inch or more than 6 inches wide,’ the daties 
were properly assessed and liquidated, and that on the 
evidence in the case the plaintiffs were nut entitled to re- 
cover.” eae 2s 
Second. The court erred in ruling that nail-rods having 
acquired a specific commercial designation among traders 
and importers, and: having been designated by a specific 
name in previous legislation, would not properly come 
under tle general term bar-iron in the Revised Statutes, 
but should be classified as a description of rolled or bham- 
mered iron not otherwise provided for, and so subject to 
a duty of 1} cents a pound. , 
Third. The court erred under the facts stated in the bill 
of exceptions in entering judgment against the defendant 
and in favor of the plaintiff. The exception is as follows: 


This was an action of contract against the defend- 
ant, as collector of the port of Boston, to recover 
duties alleged to have heen illegally assessed by him 
on certain merchandise imported by the plaintiffs 
into the port of Boston. 

Trial by jury was waived by agreement of the 

rtiee in writing duly filed, and the case was heard 

y the court. 

It appeared in evidence at the trial that the de- 

fendant liquidated the duties on the merchandise in 
uestion under section 2504 of the Revised Statutes, 
hedule E, as “bar-iron, rolled or hammered, com- 
prising flats leas than three-eighths of an inch or 
more than two inches thick, or less than one inch or 
more than six inches wide, at one and one-half cents 
@ pound.” 
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The plaintiffs contended that the duties should 
have been liquidated under the clause in the said 
schedule, “All other descriptions of rolled or ham- 
mered iron not otherwise provided for, one cent and 
one-fourth per pound.” The plaintiffs paid the 
duties as liquidated under protest, took due appeal 
to the Secretary of the Treasury, and seasonably 
brought this action to recover the excess claimed to 
have been illegally exacted.. It further appeared in 

‘ evidence at the trial that the merchandise in contro- 
_ versy was rolled iron in straight, flat pieces about 12 
feet long, three-eighths of an inch wide, and three- 
sixteenths of an inch thick, slightly curved on their 
edges, and that they were made for the special pur- ) 
pose of making nails. It further appeared in evi- , 
dence that prior to and in. 1874, and subsequently, 
such iron was known in commerce as nail-rods, and 
had not been bought or sold as bar-iron, and that in /. 
a commercial sense nail-rods are not known as bar- + 
iron (that in similitude the iron in question most re- 
sembles scroll-iron in its shapes and sizes), but it was 

~ not known commercially as scroll-iron. 

The defendant thereupon requested the court to 
rule that in the provision of the statutes under which 
the duties were liquidated bar-iron, comprising cer- 
tain sizes and descriptions, was used in the sense of 
“iron in bars,” comprising those sizes and descrip- __ ) 
tions, and was not used in a commercial or technical 
sense; that as the iron imported came directly within 
the statute description of “bar-iron, rolled or ham- | 
mered, comprising flats less than three-eighths of an | 
inch or more than two inches thick, or less than one 
inch or more than six inches wide,” the duties were 
properly assessed and liquidated, and that on the 
evidence in the case the plaintiffs were not entitled sf 
to recover. + 

But the court declined so to rule and ruled that 
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nail-rods, having ss. a specific commercial des- 
ignation among traders and importers, and having 
been beihahehad by a specific name in previous legi 
lation, would not properly come under the general 
term bar-iron in the Revised Statutes, but should be 
classified as a description of rolled or hammered iron 
not otherwise provided for, and so subject to a duty 
of 1} cents a pound. To which rulings and 

to rule the defendant then and there duly excepted, 
und prays that his exceptions may be allowed. 


BRIBF OF ARGUMENT. 


The decision in this case under the facts depends upon 
the solution of the question as to whether nail-rods should 
be classified under the first or second of the following 
clauses of section 2504, R.S., Schedule E, pp. 464 and 
465: 

First. “ Bar-iron, rolled or hammered, comprising flats 
less than three-eighths of an inch or more than two inches 
thick, or less than one inch or more than six inches wide; 
one cent and one half per pound.” . 

Second. “All other descriptions of rolled or hammered 
iron not otherwise provided for ; one cent and one-fourth 
per pound.” 

_ The plaintiffs claimed and the court ruled it should be 
classified under the latter. The defendant claims the 
liquidation under the former was correct. The reason 
assigned by the court for the classification adopted is— 

_ Nail-rods having acquired a specific commercial 
designation: among traders and importers, and hav- 
ing been designated by a specific name in previous 
tariff legislation, would not properly come under the 
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general term bar-iron in the Revised Statutes, but 
should be classified as a description of rolled and 
hammered iron not otherwise provided for, and so 
subject to a duty of one and one-fourth cents a pound. 
We think this case clearly within the rules laid 
down in Arthur vs. Morrison (96 U.S., 108), and Ar- 
thur vs. Lahey (96 U. S., 112), and that judgment 
should be entered for the plaintiffs. 

The latest date at which nail-rods were described by 
that specific designation in legislation is in the act of 1842, 
5 U. S. Stats., 551, and is as follows: “ Iron, in nail or 
spike rods or nail plates.” Since that time there have 
been repeated tariff revisions. The importation of nail- 
rods has largely increased since. 1842. It is not because 
it is too unimportant to justify a designation by name 
that the specific name has been dropped out of legislation, 
nor is it because the relative value of the article as com- 
pared with other articles has changed that would warrant 
the conclusion that it was intended by the Legislature to 
place upon it the lower duty fixed by the general clause 
under which the court classified it. The reason it does 


not occur under its specific name doubtless is that in and. 


after the passage of the act of 1846. generic names were 
largely adopted instead of an attempted specification. In 
the use of these generic names, as in this case, in some in- 
stances to avoid the result that, as in the designation by 
class, as the class was composed of many species, the en- 
actment might become a dead letter by proving a specific 
designation for each item therein, what should be com- 
prised in the generic name was defined in the statute. 
The principle reiterated in the cases of Arthur vs. Morri- 
son, and Arthur vs. Lahey, cited by the court, is not ap- 
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plicable to this case in the sense in which the court ap- 
plied it. The principle in these cases is, “ when Congress 
had designated an article by a specific name and by such 
name imposed a duty upon it, general terms in a subse- 
quent act or a later part of the same act, although suffi- 
ciently broad to comprehend said article, are not applica- 
ble to it.” (Arthur vs. Lahey, 96 U.S8., 113.) Thecourt 
in this case applied the principle as though nail-rods had 
been used in section 2504, Revised Statutes, in designating 
the article under consideration. Whereas the specific desig- 
nation of nail-rods is not found in the statutes. The in- | 
terpretation of the principle by the court would insert the 
word “not” in the principle quoted, so.that it would read 
“where Congress has not designated.” The principle is 
applicable to where Congress has designated, and is not 
applicable to where Congress has not designated by a spe- 
cific name. The application of the principle in this case 
was therefore erroneous. | 

The real question in this case is, when an article is 
precisely described without specific name, whether it shall 
be classified as described, or classified under the gen- 
eral clause “all other descriptions of rolled or hammered 
iron not otherwise provided for.” The ruling of the 
court, if sustained, will establish the new and dangerous 
principle, that every article which has a commercial name 
must be specifically designated by that name in the sev- 
eral acts, or fall within the general provisions of not being 
provided for ; that Congress shall be required to legislate 
by commercial name alone, or all articles not so designated 
shall in the interpretation of the laws be treated as not 
provided for. It is submitted such .an interpretation is 
not warranted.. Congress has the right to express its 
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intent in any intelligible form, without being subject to 
having that intent thwarted by such a limitation of its 
power by any other department of the Government. The 
clause under which the duty was liquidated clearly, by 
unmistakable description, includes nail-rods in this im- 
portation. The term “bar-iron” is generic. It includes 
many different species, adapted to different uses, and known 
by specific names. The number of the species and specific 
names is constantly increasing. As each different use that 
may be made of bar-iron of different breadths, thicknesses, 
or characters of material becomes large, a manufactory for 
that particular kind of bar-iron is erected, which makes 
the product adapted to that specific use a specialty and 
designates it by a specific name, such as_nail-rods, iron- 
bar for railruads, red short, cold-short, or medium, as 
the name may be descriptive of the shape of the product 
or consistency of the metal, or both, which are the special 
characteristics of the products. The names thus adopted 
soon pass into commerce and become the specific designa- 
tion. To avoid the result of this constant multiplication 
of species, in this enactment Congress described the arti- 
cles by the generic term “ bar-iron”, and gave the rule by 
which it should be interpreted, by saying this product 
‘‘bar-iron ” shall comprise within its signification flats less - 
than three-eighths of an inch or more than 2 inches thick, 
or less than 1 inch or more than 6 inches wide. This 
description provides for the nail-rods involved in this 
case, and the court erred in ruling it was not “ provided 
for.” 


GAJI ENKS, 
Solicitor- General. 


Supreme Court of the Wnites States. 


OCTOBER TERM, 1887. 


No. 135. 


ROLAND WORTHINGTON, COLLECTOR, ETC. 


Vv. 


JERE: ABBOTT ET ALS. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
DISTRICT OF MASSACHUSETTS. 


BRIEF FOR DEFENDANTS IN ERROR. | 


The issue in this case is as to the rate of duty lawfully 
chargeable upon iron nail rods imported. 

By agreement of parties in writing (pp. 2 and 3 of the 
record), trial by jury was waived, and the case was tried to 
the Court upon law and facts. 

The defendant below, as collector of customs, exacted a 
duty of one and one half cents per pound upon the import, 
under that clause in Schedule E, Section 2504 of the Revised 
Statutes, which provides for “ bar-iron rolled or hammered, 
comprising flats less than three eighths of an inch or more 
than two inches thick, or less than one inch or more than six 
inches wide.” While the plaintiffs below contended that 
these iron nail rods should have been assessed with a duty of 
one and one fourth cents per pound, under that clause in said 
schedule and section which provides such rate upon “all 
other descriptions of rolled or hammered iron not otherwise 
provided for.” (See Exceptions, p. 3 of the record.) 


9 , 


Judge Colt below (pp. 4 and 5) found as a fact that the 
import was known commercially as nail rods, and that, in a 
commercial sense, nail rods are not bar iron; that it was 
made and used for a special purpose, and known in com- 
merce by a distinct name, and that in the act of 1842, and in 
some previous acts, Congress had recognized nail rods as dis- 
tinct from bar iron, or iron in bars, and that as a matter of 


law nail rods having acquired a specific commercial designa- | 


tion among traders and importers, and having been designated 
by a specific name in tariff legislation, would not properly 
come under the general term “ bar iron,” but should be classed 
as “a description of rolled or hammered iron, not otherwise 
provided for,” and directed judgment for the plaintiffs. 

‘The plaintiff, in error, contends, as he did in the court 


below, that as the import was in dimensions within those 


provided for in the bar-iron clause, it was rightly classed 
by him in that clause. 

Judge Colt was of the contrary opinion, because the im- 
port was, in trade and commerce, known as nail rods, and 
was not known as bar iron, and because Congress had recog- 
nized the commercial distinction between the two descriptions 


of iron, by providing for nail rods, eo nomine, in the act of | 


1842, and other prior acts. 

The case of Arthur v. Morrison, 96 U.S. 108, and Arthur 
v. Lahey, same volume, 112, are in point, particularly the 
first. The issue was as to the dutiable classification of “crape 
veils.” The law provided for silk veils, and also provided 
for manufactures of silk, not otherwise provided for. As 
facts, it appeared that crape veils were made of silk, also 
that they were known as crape veils in trade, and were not 
known as silk veils. The Circuit Court and this Court held 
that crape veils should be classed as manufactures of silk, not 
otherwise provided for. 
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In the case at bar, the import is within the statute dimen- 
sions of bar iron, but, commercially, it is not bar iron. It is 
something else,— nail rods, — therefore, as in the crape-veil 
case, taxable under the general clause, for not otherwise pro- 
vided for descriptions of iron. 

Numerous authorities are cited in the crape-veil case ; but 
the principle, “that Congress must be understood as de- 
scribing the articles upon which the duty is imposed accord- 
ing to the commercial understanding of the terms used,” is too 
long and too well settled by this Court to warrant further 

* authority. 3 . 

The counsel for the plaintiff in error misapprehended the 
principle in the crape-veil case when he argues that it is 
* when Congress bas designated an article by a specific name, 
and by such name imposed a duty upon it; general terms in 
a subsequent act, or a later part of the same act, although 
sufficiently broad to comprehend said article, are not applica- 
ble to it.” : 

The facts don’t show that crape veils were specifically 
named in any act; yet this Court held that they were taxable 
as not otherwise provided for manufactures of silk, because 
commercially they were not known as silk veils, which were 
by name provided for. 

So, here, Judge Colt held that nail rods were taxable as 
not otherwise provided for descriptions of iron, because they 
were not commercially known as bar iron, which was by name 
provided for. 

The: two cases in principle of construction applied are 


_ identical. 


Counsel further argues that the “term bar iron is generic ; 
that it includes many different species, adapted to different 
uses and known by specific names.” 

Iron, of itself, is unquestionably a generic name or descrip- 
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tion; but the word “ bar,” prefixed and applied to it, is most 
emphatically commercial. There is nothing generic about it ; 
like numerous other commercially descriptive names or 
words used in the tariff laws for more than fifty years, such 
as slabs, blooms, loops, plates, band, hoop, slit rods, nail 
rods, etc., each and all in the trade having a well-understood 
meaning and application to iron. Bar iron or iron in bars 
are commercial descriptive terms applied to particular iron, 
the same as “slit rods,” “nail rods,” etc., refer to other 
commercial objects. 

The act of 1828, 4th Statute at Large, p. 270, provides 
for iron in bars and: bolts. On p. 271 it provides for iron 
in nail or spike rods. The act of 1842, 3d Statute at Large, 
p. 551, provides for bar and bolt iron, also for “iron nail 
or spike rods.” 

The decision of the Court below was in harmony with the 
decision of this Court in the Bohea Tea case in 1824, in the 
9th of Wheaton, and many others down to the present day. 
It was in accordance with a most thoroughly established 
principle of construction of tariff laws. ‘There is no error, 
and the judgment should be affirmed. 


Respectfully submitted, 


CHAS. LEVI WOODBURY, 
of Counsel for Defendants in Error. 


SUPREME COURT OF THE UNITED STATES. 
OcTOBER TERM, 1886. 
No. 418. 


ALANSON W. BEARD, COLLECTOR OF CUSTOMS, PLAINT- 
IFF IN ERROR, 


V8. 


THOMAS C. PORTER, W. H. CADES, AND 8. H. AUSTIN, 
LATE COPARTNERS, DOING BUSINESS UNDER THE 
FIRM-NAME OF CUSHING, PORTER & CADES. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
DISTRICT OF MASSACHUSETTS. : 
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Exhibit A. (Letter of plaintiff to Secretary of Treasury, peheaney il, 
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C. (Letter of Secretary of Treasury to United States district 
attorney, February 14, 1882) 

Answer to fourth count 
Demurrer to answer to fourth count .... 2... .. cc. -cc0 coc cone oc cc cece 
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1 UNITED STATES OF AMEBICA, 88: 


The President of the United States to the honorable the judges of the cir 
cuit court of the United States for the district of sachusetta, greet~ 
ing : 


Because 1n-the record and proceedings, as also in the rendition of the judg- 
ment of a plea which is in the said circuit court, before you, between Thomas 
C. Porter, of Framingham, W. H. Cades, of Boston, and S: H. Austin, of 
Grantville, in said district, late copartners under the style of Cushing; 
Porter & Cades, having a usual place of business at said Boston, laintiffa, 
and Alanson W. , collector of the customs for the revenue Nietrict of 
Boston and Charlestewn, defendant, in an action of contract, a manifest 
error hath happened, to the great damage of the said defendant, as by his 
complaint appears. 7 
e.being willing that error, if any hath been, should be duly corrected, 
and full and speedy justice done to the parties aforesaid in. this behalf, do 
command you, if judgment be therein given, that then, under your seal, 
distinctly and openly, ven send the record and emg aforesaid, with | 
all things concerning the same, to the Supreme Court of the 
together with this. writ, s0 that you have the same at Washington on the 
second Monday of October next, in the said Supreme Conrt.to. be then 
and there held, that, the record and proceedings aforesaid being inspected, 
the said Supreme Court may cause further to be done therein to correc¥ 
that error what of right and according to the laws and custom of the 
United States should be done. oes 
Witness the honorable Morrison R. Waite, Chief Justice of the said 
Supreme Court, the twentieth day of — in the year of our Lord 
one thousand eight hundred and eighty” our. 
[SEAL. ] OHN G. STETSON, 
Clerk of the Circuit Court of the United States, 
District of Massachusetts. 


Allowed by— — : 
- LE BARON B. COLT, 


Circuit Judge. 
2 Circuit CouRT OF THE UNITED STaTEs, - 
i District of Massachusetts, ss: 


And now, here, the judges of the circuit court of the United States in 
and for the district of Massachusetts make return of this writ by annex- 
ing hereto and sending herewith, under the seal of the said circuit court, 
a true and attested copy of the record and proceedings in the suit within 
mentioned, with ull things concerning the same, to the Supreme Court of 
the United States, as within commanded. . | 

In testimony whereof I, John G. Stetson, clerk of said circuit court of 
the United States in and for the district of Massachusetts, have hereto set 
my hand and the seal of said court, this thirtieth day of September, A. D. 
1884. | eo 
[SEAL. ] JOHN G. STETSON, 


2905——1 


United States, “. 


4 Ee Fe ae wm 7 és ore eee s Pied! Fe oo ee shies Fert a oe as siaigioee aie age aes DF ee 
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3 UNITED STATES OF AMERICA, 
Massachusetts District, 8: 

At a circuit court of the United States for the first circuit, begun and 
holden at Boston, within and for the district of Massachusetts, on Mon- 
day, the fifteenth day of October, in the year of our Lord one thousand 
eight hundred and eighty-three, before the honorable John Lowell, cir- 
cuit judge, Thomas C. Porter, of Framingham, W. H. Cades, of Bos- 
ton, and S. H. Austin, of Grantville, all in: said district, late copartners 
under the style of Cushing, Porter & Cades, havi usual place of 

business at said Boston, plaintiffs, v. Alanson W. Beard, collector 
4 of the customs for the revenue district of Boston and Charlestown, 
defendant, in an action of contract. : 


1sT COUNT. 


And the plaintiffs say the defendant owes them three thousand one 
hundred and thirty ,°5, dollars, according to the account hereto annexed. 


ACCOUNT ANNEXED. 


Boston, Apr’l 21, 1882. 
Alanson W. Beard, collector, &c., to Cushing, Porter & Cades, Dr. — 


(1) To excess of duty exacted on 2 cases lutecienne P., 1 
case rocceline, 2 cases orange No. 2, 1 case violet 

Hoff. B.,.ex Parthia, May 6, 1878 .............ccccccees 189 90 
(2) “ excess of duty exacted on 4 cases blue D., 4 cases orange 
No. 2, 6 cases saf’ronine J., 1 case orange No. 1, 4 

| cases nich. blue, 5 B. V., ex Atlas, May 29, ’78....... 613 10 
(3) “ excess of duty exacted on 2 cases Vert. 3 J., 6 cases 
lutecienne J., 4 cases orange dye No. 2, 1 case orange 
dye No. 4, 2 cases brown No. 1, ex Batavia, May 27, 


DTS ccksictunecetesveesedawes peaias: ected Rudbeibainsiaane 949 35 

(4) To excess of duty exacted.on 2 cases brown dye 

5 _ No. 1, 1 case orange dye No. 2, 2 cases rocceline dye, 
ex Siberia, June Sth, 1878 .......... ccscccceccsceecesces 246 20 

(5) To excess of duty exacted on 1 case rocelline, ex Ba- 
tavia, July 1, 1878...... ........ athrduacelecivines sien 62 60 


(6) “ excess of duty exacted on 2 cases blue B..S., 1 case 

nich. blue B., 1 case nich. blue G. A., 1 case Eosine V. 

E., 2 cases lutecienne J., ex Batavia, Aug. 5, 1878... 229 05 
(7) “ excess of duty exacted on 2 cases fuchsine B., 2 cases 

lutecienne J. E., 2 cases rocceline, 6 cases orange No. 

2, 2 cases brown No. 1, 2 cases french red, ex Siberia, 

Dawt. 27 TOTS... ceveesscens vécassn susei wiht ajumeeaiedacs 839 85 


SECOND COUNT. 


And also for that, on the day of the purchase of this writ, the said de- 
fendant, being indebted to the plaintiffs in the sum of three thousand one 
hundred & thirty 5, dollars, demanded, exacted, and received of the 
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The writ in this cause is dated the twenty-first day of April, A. D. 
when and where the parties appeared by their respective attorneys. 
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plaintiff by the defendants, then and now collector of the customs for'the 
revenue district of Boston and Charlestown, under color of a law of the. 
United States for the collection of duties on imports, atid by the 
6 laintiff paid under protest, and before that time had and received 
y the defendant to the plaintiffs’ use, in consideration thereof prom- 
ised to pay the plaintiffs when he should be thereto afterwards requested ; 
yet ead defendant has not paid the same or any part thereof, thous 
thereto often requested, to the damage of the said plaintiffs, as they say, 
sum of eight thousand dollars. 


1882, and was duly entered at the May term of this court, A. D. 1882, 


On the eighteenth day of July the following answer was filed : 
And now comes the defendant, and for answer to plaintiff’ writ and 
declaration, denies each and every allegation thereof. 


This canse was thence ‘continued from term to term to the May term, 
A. D. 1883, when on the fifteenth day of September the following amend- 
ment to declaration was filed : 3 

7 Now come the plaintiffs in the above-entitled cause and move to 
amend their declaration in suid cause by adding the following count : 


FOURTH COUNT. 


And the plaintiffs further say that on the several respective dates, and 
by the vessels named in the account annexed in the firet count of said 
declaration, they imported and entered at the custom-house in said Boston 
the goods described in the several items of said account annexed, and the 
defendant duly liquidated the duties on said goods, and the plaintiffs 
paid the same, and the said defendant then and there delivered to the 
plaintiffs all of the said goods. 2 

And the plaintiffs say that long afterwards, and after the lapse of ‘more 
than one year from said respective dates of entry, the de t made a 
new Ranidesion and settlement of duties upon said — entered as afore- 
said, and demanded of the plaintiffs the full sum of three thousand thirty 
dollars and five cents as additional duties upon said so entered 

as aforesaid. And the plaintiffs say that they protested against 
8 such second ——— a — ease rise pr = 
inst the payment of said sum, and a in said protest, 
now lan that said second liquidation was made after the I twee of 
the duties as first ascertained, and after the goods had been delivered to 
the plaintiffs, and more than one year after said several dates of entry, and 
the same was and is illegal and void. Plaintiffs appealed to the ees | 
of the ‘Treasury, who decided thereon, affirming the action of the de 
ant. 

And the plaintiffs further say that they denied by said protest and 
appeal the right of the Government and of this defendant to make such 
second liquidation and demand, and doubts having arisen as to the right 
of the plaintiffs to recover hack the same if paid, should the defendant 
contest the same upon the ground that such payment was voluntary, the 
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plaintiffs, by their attorney, addressed a letter to the Secretary of the Treas- 
ary of the U.S., a copy of which is hereto annexed, marked A, and 
.  veceived in reply thereto a letter from said Secretary, a copy of 


9 which is hereto annexed, marked B, and said Secretary also ad-. 


dressed a letter to the U. S. attorney for said district, a copy 
whereof is hereto annexed, marked C, which was exhibited to the 
plaintiffs’ attorney before the payment by the plaintiffs to defendant of the 
sum demanded upon said second liquidation. And the plaintiffs say that, 
relying upon the said agreement and assurance of the Secretary of the 
Treasury that the question of voluntary payment should not be raised or 
set up in any manner as 1 defence to a suit by the plaintiffs to recover 
back said sum, the plaintiffs were induced to and did pay the said defend- 
ant, under protest and appeal, the said sum of three thousand thirty dollars 
and five cents ($3,030.05) illegally ascertainéd and demanded as aforesaid, 
the same being the full sum demanded by the defendant, and the defend- 
ant now owes the plaintiffs the said sum, with interest thereon. 

CHAS. LEVI WOODBURY, 
Att’y for Plaintiffs. 


A. , : 
Boston, Feb. 11, 1883. 


10 Sir: Respectfully referring to the reliquidation by the collector 
here of certain entries of aniline colors by Messrs. Cushing, Porter 
and Cades, and to the correspondence heretofore had with your Depart- 
ment in relation thereto, I have the honor to state, in behalf of Messrs. 
Cushing, Portetgnd Cades, that the collector has made demands for further 
duties upon what are designated as class 3 entries; that long before the 
liquidation upon which these demands are made the goods had been with- 
drawn for consumption and duties paid ; that owing to this latter fact 
Messrs. Cushing, Porter and Cades are in doubt whether or not if they 
should now pay these demands and cause suit to be instituted against 
the collector for the recovery thereof, it might be pleaded that the action 
could not be maintained upon the ground of its being a voluntary pay- 
‘ment. , 
Under these circumstances I have the honor to ask, in behalf of Messrs. 
C., P. and C., that the United States attorney here may be instructed 
li that in case of such payment and suit the question of voluntary 
payment shall not be set up at the trial thereof. 
Yours, very respectfully, 
To Hon. CuHas. J. FOLGER, | 
Secretary of the Treasury, Washington, D. C.— 


B. 


25944 | TREASURY DEPARTMENT, 
OFFICE OF THE SECRETARY, 
Washington, D. C., Feb. 14th, ’82. — 
J. P. Tucker, Esq., : 
Boston, Mass. : 


Sir: In reply to vour letter dated the 11th instant, you are informed 
that this Department has advised the U.S. district attorney at Boston that 
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, ou the-entries of aniline dyes and colors: 3 


made, <* which you — 
ery respectfully, 
: H. F. FRENCH, 
Assistant Secrelary. 
(No encl.) 3 
12 C. 
2594d] | TREASURY DEPARTMENT, 


OFFICE OF THE SECRETARY, 
Washington, D. C., February 14, 1882. 
Hon. GEORGE P. SANGER, | 
U. 8. Distriet Attorney, Boston, Mass. : 


Sir: I transmit ‘herewith a copy of a letter dated the 11th instant, from 
J. P. Tucker, attorney for Messrs. Cushing, Porter and Cades, in which he 
states that the collector.of customs at Boston has made demands upon that 
firm for further duties‘upon what are designated as clase 3 entries, under- 
stood to cover importations of iron and aniline dyes and colors. 

It appears that the | pres have been withdrawn for consumption with 
payment of duties, and that the firm is in doubt whether, if they should 
now pay the further duties demanded and cause suit to be instituted for 
their recovery, it may not be pleaded that the action cannot be maintained 

upon the ground that the payments were voluntary. 
13 You are informed that on the trial of the cases the nt 
will consent that such plea shall not be made, provided the entire 
amount.of duties demanded by the collector shall. be paid. before suit is 
brought against them. 
Very respectfully, 
H. F. FRENCH, 
| Assistant Secretary. 
(One encl.) at | 


On the first day of October the following answer to the fourth count of 
the amended declaration was filed : 
And now comes the defendant, and for answer to the fourth count of 
the plaintiffs’ declaration as amended says: : ce 
That after the first liquidation as set forth in said fourth count, and 
within one year from the time of the entries therein described, the defend- 
ant caused said invoices to be sent to a United States local appraiser for 
reappraisal ; that said appraiser, within a year from the date of said en- 
tries, made a new report thereon; that the plaintiffs, upon notice 
14 of this report, and within one year from the date of entries, 
except by the Parthia of May 6th, 1878, and one day after the ex- 
piration of the year in case of the entry by said Parthia, appealed from said 
report, and requested a reappraisement according to law, a. copy of which 
uest is hereto annexed ; that a merchant appraiser was thereafter -ap- 


pointed by the defendant to act with the general appraiser in the ap | 
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of the merchandise described in said entries.within one year from the date 
of entry, except in case of the said Parthia, in which it was after the ex- 
piration of the year; that said board of appraisal held many meetings at 
which the plaintiffs were present personally and by counsel, said meetings 
being after the expiration of one year from the date of said entries; that 
as to the goods in controversy, said board reported that they did not reap- 


praise them -for the reason that they could not be found and were not ex- | 


amined by them ; that the fees of the merchant appraiser were paid 
15 by the plaintiff; that at no time before the final liquidation did the 
plaintiffs claim that the first liquidation was final and couclusive, 

or object to the second liquidation or to the reappraisal by the local a 
raiser, otherwise than by their appeal therefrom as aforesaid, or by the 
rd of reappraisement, or to the power of the defendant to order a reap- 
praisal, though well knowing the facts above set forth; that the sccond 
report aforesaid of the local appraiser. increased the values of said g 
from the invoice values, disallowed a discount of twelve and one-half per 
centum which appeared on the invoices, and changed the rate of some of 
the merchandise; that the second liquidation, the subject of this suit, was 


made by the defendant by the disallowance of said discount and by chang- 


ing the rate of duty as suggested by the local appraiser as aforesaid. 
: GEORGE P. SANGER, 
U. S. Atty., Defendunt’s Attorney. 


(Copy.) 
Boston, May 6th, 1879. 
16 Srr: As we consider the appraisement made by the United States 
appraisers too high on invoice of dyes — by A. Poirrier, of 
Paris, France, in the Parthia, from Liverpool, Eng., entered by us at the 
custom-house here May 6th, 1878, we have requested that the same may be 
reappraised pursuant to law, with as little delay as the circumstances of 
the case will permit. 3 | 
Respectfully, yours, &c., . 
CUSHING, PORTER & CADES, 
Consignees. 
To Hon. A. W. BEARD, 
Collector of the Customs, Boston, Mass. 


(The request in each case was the same, with the exception of dates and 
the name of the steamer by which the importation was made.) 


On the said first day of October, the plaintiffs filed the following demurrer : 
Now come the plaintiffs, by their attorney, and say that the answer of 
the defendant to the fourth count of the plaintiffs’ declaration, and 

17 to the matters therein contained, is not sufficient in law to bar the 
plaintiffs from having their said action at law against him, and that 

the plaintiffs are not bound to make any reply, and this they are ready to 
verify ; and for particulars the plaintiffs say that the defendant has set out no 
sufficient grounds to avoid the final and conclusive effect upon all parties 
thereto of the first liquidation by said collector made of the several entries 
in suit. 
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Wherefor’, for want of a sufficient answer to the said count, the plaintiffs 
pray judgment and their damages. os koe ee 


y their attorney. 3 ee 
CHAS. LEVI WOODBURY. 


This cause was thence continued to the present term, when the same is 
set down for hearing and fully heard upon the demurrer of plaintiff. On 
the twenty-first day of February, A. D. 1884, by order of the court, 
the demurrer of plaintiffs is sustained and the said answer to said fourth 

_ count is adjudged bad, and it ce entered 
18 . for the plaintiffs for an amount to be found by an assessor. 
On the eleventh day of March it is ordered by the court that 
John M. Fieke, esquire, be appointed assessor. On the fifth day of April 
the following amendment to ration is filed and allowed by consent : 

Now comes the plaintiffs in the above-entitled case and move to an:end 
the first and second counts in said declaration by striking out wherever 
the same occur, in either words or figures, the following, three thousand 
one a and thirty 45, os in sorta the words or 

res, as the case may, three ‘two id twenty-eight ; 
aes the sum declared for may be three thousand two hamlved 1! 
eight 1 dollars, instead of three thousand one hundred thirty 1,95 dollars. 

‘And further plaintiffs move to amend the account annexed to said: first 

count as follows, to wit: In item one, by striking out figures 189.90 
19 and inserting in -place thereof the figures 242.90. In item six, 
striking out figure’ of said item 229.05 and inserting in place 


thereof the figures 274.10. 
C. L. WOODBURY, — 
PUffe’ Attorney. 


On the twelfth day of April the following assessor’s report is filed : 


The undersigned, appointed assessor in the above-entitled action (as per 
the order of the court, hereto annexed, will more fully appear) to assess 
the plaintiffs’ damages, having attended to said duty, hereby makes his re- 
port : 

He finds the amount of duties paid, as per final liquidation was..$5, 385 15 


There should have been paid as per original liquidation......... 2,157 05 
Difference collected im excess ........cccccseccee covcccceces 3, 228 10 

Interest on same, at 6% per annum, from April 21, ’82 (date 
of writ), to March 15, ’84 (date of order of court)............+2. 367 74 
$3, 595 84 


All of which will more fully appear from the detailed statement an- 
nexed. 


J. M. FISKE. 
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Date of | cy | 
Bond No. | Veseel. importation. | Importers. Marks. | Numbers. 
1868........ Batavia.| July lst, 1878 | Cushing, Porter & AP | 71662. 
‘ es. 
1276. ....... sn Aug. 5th, “ ! eons OD cccescccess| + .y | —" S00S, 20m, 
Duty paid, “ “  Lsdglll bic cmemel soM 12524-12525. 
1517........ Siberia .| Sept.17th, “ | .....do.......... -¥ 39143-39150. 
Duty paid ‘ ‘ oe Sa ees AP AP 89130-42, 30151-2, 51419- 
WB sins cons Atlas...| May 20th, “ |...... do ........2.. 7 44705-8, 44680-91. 
Daty paid| a do ..| AP AP | 55732-85, 44602-98. 
OE Batavia.| May 27th, “ |...... ORE _ “ous Tues 
Daty paid m “ oe eee ae | AP AP AP AP | 44615,80712-15,71427-29. 
923......... Siberia .| June 5th, “ |... do........... or. 44790, 5576-78. 
Duty paid.| “ a hae i oe | .y 44791. 
ee | Partha... May 6th, “ /...... BP ccvdne sions | >: 44464-66. 
Daty paid.“ “ ee “NEEL B | —* 89681-2, 44463. 
| Original | Pinal igatdation at | Amount.of, Diderenes be 
Description of merchandise. liquidation | S0c. & 35%, and 20% | ag assessed | and 
a | . in final liqui-| final liqui- 
ae | _ dation. dation. 
Rocoelline ...........00...-2.c0025 17 40 | Reet eS. "Sogo y| $80. 00 962 60 
(SERS CL 91 70 see aeon, B.S. He 136 75 45 05 
ERO ER | aie 00 | Roraier ..-..- 5 439 05 229 05 
Roccelline & orange .............- | 119 60 | ; i eee = at 575 10 455 50 
Aniline ...............- ph acini 185 90 | S28 osb0 ke S. 19 60 570 15 304 35 
Aniline orange dyes .............) 358 50 ay a: a 728 55 370 05 
line 528 20 et S$ - 771 25 243 05 
Lutecimine ........... eienesianinti 80 80 | ewe RS. ar ot $29 65 248 85 
Various......... bieenaniovssins 873 85 | ROI hw sen ao| «078.85 700 50 
| Regular ...... 178 40 | 
IE seine wines ccceoniveseoue- | 80 40 | seo 2900, RS, 44 wf 223 20 183 80 
Roccelline ..........-..-.-00---22- | 17 60 | eRe RS 000s 80 00 @2 40. 
i ‘ :] 
Orange & anilin.................. | 74 60 | Regular ....:- at 127 60 53 00 
Lutecimine é rocoelline ......... 50 60 | Sorel ks. ob oof 249 50 189 90 
| |? 92, 157 08 5,385 15 5,385 15 $3, 228 10 
i year and 328 days’ interest, @ 6% on $3,228.10, to wit, from (date of writ) April 2is 
1882, to (date of order of court) March 15th, 1884.............. niin ialncatid diene aie 367 74 
7 | 93, 505 94 


It is thereu 
said Thomas 


n, to wit, A 
. Porter, W. 


H 


ril 12, 1884, considered by the court that the 
. Cades, and S. H. Austin, plaintiffs, recover 


of the said Alanson W. Beard, defendant, the sum of three thousand two 
hundred and twenty-eight dollars and ten cents, being the amount of du- 


ties collected in excess, and interest thereon from April 21, 1882, the date 
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of the writ, to April 12, 1884, amounting to the sum of three 
and eighty dollate and fifty-three wae and their costs of suit 
at | 


A true record. 
Attest : : 
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JOHN G. STETSON, 


22 UnrTED STATES OF AMERICA, 
Masawhusetts District, 88 : 

I, John G. Stetson, clerk of the circuit court of the United States for 
the first circuit and district of Massach certify that the ing is 
a true copy of the record and of all p ings in the cause of 
C. Porter et al. v. Alanson W. Beard in eaid circuit court determined. - 

In testimony whereof I hereunto set my hand and affix the seal of said 
circuit court at Boston, in said district, this thirtieth day of or 
in the year of our Lord one thousand eight hundred and eighty r, and 
of the Independence of the United States the one hundred ninth. 

(SEAL. ] JOHN G. pesca: “ 


(Indorsement on cover: ) No. 418. Alanson W. Beard, collector of.cus- 
toms, plaintiff in error, vs. Thomas C. Porter, W. H. Cades, and 8. H. 
Austin, late copartners doing business under the firm-name of i 
Porter & Cades. Massachusetts C.C. U.S. Filed 18th October, 1 
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Iu the Supreme Court of the United Stuter. 


OcTOBER TERM, 1887. 


ALANSON W. BEARD, COLLECTOR 
of customs, plaintiff in error, 


v8. 

Tomas C. Porter, W. H. Capsgs, } No. 134. 
and S. H. Austin, late copartners, 
doing business under firm- 
name of Cushing, Porter & Cades. 


a 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF MASSACHUSETTS. 


BRIEF FOR THE PLAINTIFF. 


STATEMENT OF CASE. 


On the 21st of April, 1882, the plaintiffs brought suit 
in the circuit court of the United States for the district 
of Massachusetts against Alanson W. Beard, collector, 
to recover duties which they claimed were illegally col- 
lected on six different importations of merchandise entered 

72856——1 | 
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at six several dates, the first entry being made on the 6th 
of May, 1878, and the last on the 17th of September, 
1878. The declaration in the case consists of counts in 
usual form, with specification of items in the first count, 
claiming to recover $3,130.05. To these counts the de- 
fendant filed a general denial. On the 13th of Septem- 
ber, 1883, the plaintiff amended the pleadings by adding 
a fourth count, in which t he material allegations are: ‘The 
importation of the goods and liquidation by the invoices ; 
payment of the duties on the liquidation and delivery of 
the goods; a reliquidation after a lapse of more. than one 
year, which increased the duties $3,030.05 ; protest, pay- 
ment of the additional duties, appeal to the Secretary of 
the Treasury, affirmance of the reliquidation, and that the 
Government agreed to waive the defense of voluntary 
payment. The same day the answer of the defendant 
was filed, alleging that after the first liquidation, within a 
year from the time of the entries, the defendant caused 
the invoices to be sent to a local appraiser for reappraise- 
ment, who, within a yéar from the date of entry, made re- 
port thereon ; that within a year as to all invoices except 
one imported on the Parthia (and on that entry one day 
after one year), plaintiffs requested reappraisement ; that 
a merchant appraiser was appointed to act with the gen- 
eral appraiser within one year from entry, except as to 
the one entry; that the board of reappraisers held many 
meetings after the expiration of the year, at which plaint- 
iffs appeared repeatedly, personally, and by counsel, and 
- were heard ; that the reappraisers reported they did not 
reappraise, because the goods could not be found and ex- 
amined by them ; that the fees of the merchant appraiser 
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were paid by the plaintiffs; that at no time before final - 
liquidation did the plaintiffs claim that the first liquida- ‘ 
tion was final, or object to the final liquidation, or to the . 
reappraisal, otherwise than, after the final liquidation, by © 
protest and appeal; nor did they object to the board of re- - 
appraisement, or deny the power of the defendant to or- 
der the reappraisal ; that the local appraiser disallowed a 
discount from the invoice values of 12} per cent., changed 
the rate of some of the merchandise and increased its 
value ; that the final liquidation by the collector, which 
is the subject of this suit, was made by the defendant’s dis- 
allowance of the discount and by changing the rate of 
duty, as suggested by the local appraiser. The plaintiffs 
demurred to the answer, and claimed that the first ap- 
praisement was final and conclusive. 


Fourth count. 


And the plaintiffs further say that on the several re- 
spective dates, and by the vessels named in the account 
annexed in the first count of said declaration, they im- 
ported and entered at the custom-house, in said Boston, the 
goods described in the several items of said account an- 
nexed, and the defendant duly liquidated the duties on 
said goods, and the plaintiffs paid the same, and the said 
defendant then and there delivered to the plaintiffs all of 
the said goods. 2 

And the plaintiffs say that long afterwards, and after 
the lapse of more than one year from said respective dates 
of entry, the defendant made a new liquidation and set- 
tlemient of duties upon said goods entered as aforesaid, - 
and demanded of the plaintiffs the full sum of $3,030.05 
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as additional duties upon said goods so entered as afore- 
said. And the plaintiffs say that they protested against 
such second liquidation and settlement of duties, and pro- 
tested against the payment of said sum, and alleged in 
said protest, and now allege, that said second liquidation 
was made after the payment of the duties as first ascer- 
tained, and after the goods had been delivered to the plaint- - 
iffs, and more than one year after said several dates of entry 
and the same was and is illegal and void. Plaintiffs ap- 
pealed to the Secretary of the Treasury, who decided 
thereon, affirming the action of the defendant. 

And the plaintiffs further say that they denied, by said 
protest and appeal, the right of the Government and of 
this defendant to make such second liquidation and de- 
mand, and doubts having arisen as to the right of the 
plaintiffs to recover back the same if paid, should the de- 
fendant contest the same, upon the ground that such pay- 
ment was voluntary, the plaintiffs, by their attorney, ad- 
dressed a letter to the Secretary of the Treasury of the 
United States, a copy of which is hereto annexed, marked 
_ A, and received in reply thereto a letter from said Secre- 
tary, a copy of which is hereto annexed, marked B, and 
said Secretary also addressed a letter to the United States 
attorney for said district,.a copy whereof is hereto an- 
nexed, marked C, which was exhibited to the plaintiffs’ 
attorney before the payment by the plaintiffs to defend- 
ant of the sum demanded upon said second liquidation. 
And the plaintiffs say that, relying upon the said agree- 
ment and assurance of the Secretary of the Treasury that 
the question of voluntary payment should not be raised 
or set up in any manner as a defense to a suit by the 
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plaintiffs to recover back said sum, the plaintiffs were in- 
duced to and did pay the said defendant, under protest 
and appeal, the said sum of ‘three thousand thirty dol- 
lars and five cents ($3,030.05) illegally ascertained and 
demanded as aforesaid, the same being the full sum de- 
manded by the defendant, and the defendant. now owes 


the plaintiffs the said sum, with interest thereon. 


Cuas. Levi Woopsoury, 
Attorney for Plaintiff. 


ANSWER. 


And now comes the defendant, and for answer to the 


- fourth count of the plaintiffs’ declaration as amended, says : 


That after the first liquidation as set forth in said fourth 
count, and within one year from the time of the entries 
therein described, the defendant caused said invoices to be 
sent to a United States loca] appraiser for reappraisal ; 
that said appraiser, within a year from the date of said 
entries, made a new report thereon; that the plaintiff, 
upon notice of this report, and within one year from the 
date of the entries, except by the Parthia of May 6, 1878, 
and one day after the expiration of the year in case of the 
entry by said Parthia, appealed from said report, and re- 
quested a reappraisement according to law, a copy of which 
request is hereto annexed ; that a merchant appraiser was 
thereafter appointed by the defendant to act with the gen- 
eral appraiser in the appraisal of the merchandise described 
in said entries within one year from the date of entry, 
except in the case of the said Parthia, in which it was after 
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the expiration of the year ; that said board of appraisal 
held many meetings at which the plaintiffs were present 
personally and by counsel, gaid meetings being after the 


expiration of one year from the date of said entry ; that- 


as to the goods in controversy, said board reported that 
they did not reappraise them for the reason that they 
could not be found and were not examined by them ; that 
the fees of the merchant appraiser were paid by the plaint- 


iff; that at no time before the final liquidation did the _ 


plaintiffs claim that the first liquidation was final and 
conclusive, or object to the second liquidation or to the 
reappraisal by the local appraiser, otherwise than by their 
appeal therefrom as aforesaid, or by the board of reap- 
praisement, or to the power of the defendant to order a 
reappraisal, though well knowing the facts above set forth ; 
that the second report afuresaid of the local appraiser in- 
creased the values of said goods from the invoice values, 
disallowed a discount of 124 per centum, which appeared 
on the invoices, and changed the rate of some of the mer- 
chandise ; that the second liquidation, the subject of this 
suit, was made by the defendant by the disallowance of 
said discount and by changing the rate of duty as sug- 
gested by the local appraiser as aforesaid. 


GEORGE P. SANGER, 
U. S. Attorney, Defendant’s Attorney. 


DEMURRER. 


Now come the plaintiffs, by their attorney, and say that_ 


the answer of the defendant to the fourth count of the 
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plaintiffs’ declaration, and to the matters therein con- 
tained, is not sufficient in law to bar the plaintiffs from 
having their said action at law against him, and that the 
plaintiffs are not bound to make any reply, and this they 
are ready to verify; and for particulars the plaintiffs say 
that the defendant has set out no sufficient grounds to 
avoid the final and conclusive effect upon all parties 
thereto of the first liquidation by said collector made of 
the several entries in suit. | 

Wherefore, for want of a sufficient answer to the said | 
count, the plaintiffs pray judgment and their damages. — 

By their attorney. 

Cuas. LEv1 Woopsury. 


EXCEPTION. 


The court erred in entering judgment in favor of the 
plaintiff and against the defendant on the demurrer. 


BRIEBP OF ARGUMENT. 


The substantial question involved in this case arises 
under the limitation on the liquidation of duties prescribed 
by the twenty-first section of the act of the 22d of June, 
1874 (18 U.S. Stat., 190), which provides: s 

That whenever may gre wares, and merchandise 
shall have been entered and passed free of duty, and 
whenever duties upon any imported goods, wares, 
and merchandise shall have been liquidated and paid, 
and such goods, wares, and merchandise shall hav 
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been delivered to the owner, importer, agent, or con- 
signee, such entry and iva of duty and such 
settlement of duties shall, after the expiration of one 
. year from the time of entry, in the absence of fraud, 
and in the absence of protest by the owner, importer, 
agent, or consignee, be final and conclusive upon all 
parties. ; 
The plaintiffs, by the pleadings, claim under this section 
that they may contest with the Government the reliqui- 
dation both before and after the expiration of one year 
from the date of entry through all the possible steps, in- 
cluding protest, to the final decision of the Secretary of 
the Treasury, and after that set up the statute of limita- 
tion as a defense in an action brought by the Government 
to recover the duties. On the part of the Government 
this is denied, and it is claimed the limitation of the stat- 
ute set up by the demurrer is not a sufficient reply under 
the facts stated in the pleadings. 


FIRST. 


Statutes of limitation cease to run from the first legal 
step taken in a proceeding which is the subject of that 
limitation which results in the determination of the right. 
The actual reappraisement by the local appraiser in this 
case was the first step in a continuous legal proceeding 
which terminated in the decision of the Secretary. The 
application for the reappraisement was the second. The 
first was the act of the Government. The second the act 
of the importer in the proceeding instituted. Both of | 
these were done before one year had expired from the date 
of entry. After the expiration of the year the contest be- 
gun before was continued. The plaintiffs, by counsel and 
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personally, participated in and contested for what they. 
claimed to be their rights in the contest, until after the 
collector had decided the subject in dispute against them. 
No right of defense or benefit was claimed from the limi- 
tation now asserted until after the liquidation by the col- 
lector. This defense was first set up in the protest. The 
Secretary, on the hearing of appeals in custom cases, by the 
law is intended to act only as an appellate tribunal, with 
no original jurisdiction. The protest filed against the ac- 
tion of the collector is closely analogous to the assignment 
of error required in appellate courts. A defense not 
jurisdictional, if not claimed or set up at some period in 
the proceeding before the collector’s final liquidation, 
should be regarded as waived. It would be inequity to 
allow the importer to take all the chances for gain, and 
subject the Government to the inconvenience, waste of 
time, and expense incident to a protracted contest over an 
appraisement, and then, after the contest should have been 
decided against him, protest, and have the Secretary of the 
Treasury act upon that which was never submitted to the 
collector when the case was passed upon by hig. 
| SECOND. 


The inequity suggested in the last paragraph was doubt- 
less had in view by the legislative power in the passage 
of the act of limitation relied upon by the plaintiffs in 
error in this case, for the act expressly provides that the 
limitation shall only apply in the absence of fraud and 
“in the absence of protest.” In this case there was a pro- 
test filed. Its nature and character are not fully set out 
in the pleading, but that a protest was filed is clearly 
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stated. If it should be replied, a protest was indispensa- 
ble to secure an appeal to the Secretary, the response may 
be made. The statute gives the importer the option of 
claiming the benefit of the statute as a limitation, or to 
waive it, and take his appeal to the Secretary ; but it de- 
nies him the right to do both.. If he elects to waive the 
the statute by protesting, he is no worse off than he would 
have been if the act had not been passed. If the statute 
is a valid defense applicable to his case, and he desires to 
take the benefit of it, he may have his advantage before 
the collector ; or when, as in this case, the goods have been 
delivered to him, he may decline to pay if collection is at- 
tempted by suit. He may offer in evidence the first liqui- 
dation, which the statute declares shall “ be final and con- 
clusive upon all parties ” as a bar to recovery. 

(3) This suit was brought on the 21st day of April, 
1882. It does not appear in the pleading at what date 
the Secretary of the Treasury affirmed the action of the 
collector. Section 2931, Revised Statutes, provides the 
decision of the Secretary shall be final unless suit be 
brought within ninety days after the decision of the Sec- 
retary. This is a condition precedent to entitle the plaint- 
iffs to recover in any case. That this condition has been 
performed it is claimed must appear affirmatively either 
in the pleadings or the evidence. On demurrer the court 
should review the whole record, and if the plaintiff has 
not set forth grounds sufficient to sustain a recovery, not- 
withstanding the- answer might be defective, judgment 
should be entered in favor of the defendant. 

G. A. JENKS, 
Solicitor- General. 
O 


rah | 


De Rose 


Pty EP i 


Pat 


: oat 


Supreme Court of the nites States. 


OCTOBER TERM, 1887. 


WO. 134. | 
ALANSON W. BEARD, COLLECTOR OF CUSTOMS, 
Plaintiff in Error, 
v. 
Tuos. C. PoRTER, W. H. CADEs and S. H. Austin, late Copartners 
doing business under the firm name of CUSHING, PORTER & 
CADES. 


BRIEF FOR THE DEFENDANTS, 


BRIEF. 


There is no denial by the plaintiff in error that the facts 
specified in § 21, Act 1874, as needful fora conclusive settle- 
ment between the parties, existed in connection with the first 
liquidation of the import entry, viz. : an entry, a liquidation, 
payment of the duties thus liquidated without protest, and 
a delivery of the import to the importer. A subsequent 
reliquidation was made by the collector more than a year 
from the date of the entry. 

Despite these admissions of fact, the plaintiff in error 
vainly contended in the court below that as collector he had 
a jurisdiction to reliquidate the duties on the import after the 
facts had arisen which § 21 includes as the terms of a final 
conclusive settlement, upon both parties. 
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Considering first, the question of powers or jurisdiction of 
a collector. 

The Act of 1799, § 49, gave him and the naval officer 
power to estimate, and after to liquidate the entry and cause 
the duties to be paid or secured to be paid. 

The Act of 1864, R.S. § 2,931, was the first that gave any 
legal effect to his decision on the question of class or duty 
rate or dutiable value in the liquidation. This section made 
his decision conclusive on the zmporter unless appealed from ; 
prior to that statute the importer’s opinion on these points 
was as binding as the collector’s. The courts determined 
their differences, when invoked by suits for debt against the 
importer; or through the coercive power of the collector 
on the import. “The power of seizure” was always the 
collector's, and through this coercion he obtained the bond, or 
the payment he desired, acting at his peril. 

This power of coercion under the system of cash duties 
must exist as long as he has power to make a reliquidation, 
but remedial subsequent measures are provided for the 
injured. importer. , 

The collector’s decision first had legal effect by the Act of 
1857 ; {then a wider effect in the Act of 1864, now R. S. 
§ 2,931. By this section he has become a special tribunal on 
certain subjects ; as such, the limits of his jurisdiction are to 
be found in § 2,931, and the § 21 of Act of 1874. The doc- 
trine of the power of such tribunal under this statute is well 
stated by Judge Brown in U. S. v. Leng, 18 Fed. Rep. 16, 
p- 24, “such tribunals having rendered their decision, 
become /functus officit, and cannot recall or reverse their 
decision.” : 

The liquidation by the collector is the decision, the ascer- 
tainment of the duties, the pivot around which revolves the 
whole system of protest and appeal and payment of § 2,931. 
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Its quality in law as a judgment attached in 1864; previ- 
ously, it was a mere claim attended by a coercive right to at- 
tach or seize the rem, the import, and oust the owner till he 
settled. Replevin lay not against the seizure. 

In 1864, his decision, unprotested and not appealed from, 
became Jaw, when the importer paid. Lawrence v. Caswell, 
13 Howd, p. 436, and when he did not pay the demand. 


Westray v. U. S. 18 Wal. 322. 


The courts held though this decision under § 2,931, was 
final against the importer, it was not final against the United 
States, and reliqguidations were sanctioned. 


U. S. v. Watts, 15 Blatchf. 30. 
U.S. v. Phelps, 17 Blatchf. 312. 
U.S. v. Leng, 18 Fed. Rep. 16. 


RELIQUIDATION. 


The Act of 1842 first required duties to be paid in cash, 
thus superseding the earlier laws, which required the duties 
to be paid, or secured to be pacd ; § 12 provided thatp ossession 
should be retaken on liquidation, if there was any failure or 
neglect to pay the duties. See now § 2,964 tothe same effect. 
As cash duties had become the exclusive policy, this declara- 
tion of the collector’s duty to keep or retake the goods, till 
he got the money which his liquidation called for, or until an 
appellate power overruled him, was the logical necessity of 
the system. 

The legal right to make reliquidations on the discovery 
that short duties or no duties had been paid, is recognized 
by the decisions previously cited, and by Rev. Stat. § 3,012}, 
and by the Act of 1874, § 21, Jaws of that year, p. 190, for 

- a limited period of time, 
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There was a crying evil prior to 1874, of systematic 
reliquidations, began long after the settlement under the 
first liquidation and receipt of the import by the consignee, 
after, also, he had settled his own accounts with his con- 
signor and disposed of the goods in good faith, it was 
uprooting the security of commerce. Moieties were too 
attractive. Congress listened to the complaints, and the 
Act of 1874 was the result, — reliquidations were limited in 
point of time. “The settlement and delivery, which both 
parties had treated as fair and just, when made, was declared 
to be conclusive after a year from the entry.” 

From 1864 the ascertainment of duties has revolved on 
the liquidation. Its new quasz judicial character superseded 
other details of entry, etc. The Act of 1874, § 21, limits the 
authority of the United States to disturb a liquidation of 
duties by reliquidation, and establishes a time limit to the 
collector’s power to assess. 

His term of court is over, his control of the judgment is 
at an end, on the expiration of a year after the date of 
entry ; provided the liquidation, payment and delivery of the 
import had taken place in the absence of protest and without 
fraud. 

U.S. v. Leng, 18 Fed. Rep. 16. 

U.S. v. Phelps, 17 Blatchf. 312. 

U.S. v. Frazer, 10 Benedict. | 
U.S. uv. Seidenburg, 17 Fed. Rep. 229. 


He is functus officit as to that import as truly as if it had 
been settled fifty years before. 

The fraud of the importer only would reopen a jurisdiction 
to reliquidate. © 

Plaintiff contends that orders to the appraiser to reap- 
praise the import, given within the year after entry, will 
per se bar the running of the Act of 1874,§ 21, > 
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His brief cites no case to support this position. It 1s 
called by him a statute of limitations. This court has said, 


in 
U.S. v. Wilder, 13 Wal. 255, 


that statutes of limitation are entitled to the same respect 
as other statutes. 

In Bill v. Morrison, 1 Peters, 360, “ that it is a statute of 
repose, a wise and beneficial law. It has a manifest ten- 
dency to produce speedy settlement of accounts,” ete. 

Ordinarily, such a statute is a prescription against suing 
on old claims, not reacknowledged. 

Defendant in error contends that § 21 has the nature of a 
statute of jurisdiction limiting the powers of the collector, 
given him by § 2,931, and those powers implied to him by 
previous usage, of reliquidating. Possibly, also, it may act 
as a statute of limitations in certain aspects. 

The collector never formulated this claim whilst his right 
to formulate existed, he was functus officio as to that impor- 
tation when he did. Ithad been settled under § 21, 1874, 
finally. He had no judicial discretion left to liquidate, nor 
right to use the coercive powers of the revenue laws on 
the import. The plaintiff argues, that “a defence not juris- 
dictional, if not claimed or set up at some period in the 
proceeding before the collector’s final liquidation, should be 
regarded as waived” (p. 9). 

I contend the Rev. Stat. § 2,931, directs such defences to 
be made by protest after liquidation; and the defendant 
followed the statute. 

U. S. v. Watts, 15. Blatchf. p. 32, is to the same effect. 

We also have a jurisdictional defence. The plaintiff con- 
tends his order for reappraisement, made within a year from 
entry, should vacate the statute, and extend the jurisdiction 


6 


of the collector beyond the period named in the statute to 
make a reliquidation. 

The statute neither declares nor implies this. The first liqui- 
dation stands until a new one is made. If an order to re- 
appraise suspended or vacated the § 21 settlement, the order 
might stand for a century before anything should be done, 
and the liquidation of record and the settlement go for noth- 
ing all the time. The liquidation of the collector includes 
decisions on class and rate of duty of which by law he is sole 
judge, as well as the market value which a valid appraise- 
ment alone determines. A _ reliquidation is not dependent 
necessarily on an appraisal of value. : | 

The answer alleges that the appraiser after liquidation, 
and within a year, made a new report to the collector at his 
request, and that the importer on notice promptly appealed 
to merchant appraisers. This appeal was our lawful right 
against the act of a local appraiser. It does not follow logi- 
cally that the result of a reappraisal necessarily is to report 
an increase in the dutiable value, either when made by the 
local appraiser or on appeal by the merchant appraisers, the 


judicial umpires. It cannot be inferred that a new liquida- — 


tion will follow such an order. The report may confirm the 
existing appraisal. 

The appeal to merchant appraisers vacated the second 
report of the local appraiser, § 2,930, and they became the 
Board of Appraisement. | 


Rankin v. Hoyt, 4 Howd, 327. 
Greely v. Thompson, 10 Howd, p. 241. 


The Record, p. 6, fol. 14, states that this board held many 
meetings after a year from the entries, and reported still 
after these meetings to the collector that they had done 
nothing. 


I 
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Later than this, the collector attempts to resume the lost 
function of an assessor once his, and to set aside the settle- 
ment which made his first liquidation final and conclusive on 

f all parties. He disallows the discount of twelve per cent! 
He changes the rate of duty! The latter act is, § 2,931, a 
function of his own office, which does not depend on the 
appraisement or the appraisers. 
. The statutes, which once gave him a jurisdiction on rate 
: of duty, had also terminated it, before he reliquidated. 

It is strange that the efforts of the importer to protect his 
own right against the influences opposed to him should be 
held up as concessions or admissions of the legality of pro- 
ceedings, when plaintiff’s brief, p. 9, admits that the importers 
“ contested for what they claimed to be their rights in the con- 
test, until after the collector had decided the subject in dis- 
pute against them”; § 2,931, and existing decisions under it, 

- make the remedy for illegal exaction depend on a contest in 
all these stages waged by the importer. 


Lawrence v. Caswell, 13 Howd, p. 496. 


@ 
a 


We contend that the collector had no authority at law to 
make the liquidation he relies on. 

That the settlement of duties was final and conclusive 
before he made this reliquidation, and cannot be impared 
by it. 


* THE ABSENCE OF PROTEST.” 


Plaintiff in error contends that there is a protest which 
prevents the twenty-first section from running in this case. 

Section twenty-one defines what shall constitute a final 
settlement of duties ; a liquidation, payment and delivery, in 
the absence of protest or of fraud, shall be conclusive one 
year after entry. 
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That is, there shall have been no protest against the liqui- 
dation which the statute proposes to declare final and con- 
clusive, when it has stood a year. 

In fact no protest was filed against that liquidation which 
we rely on. Both parties stood by it for a year from the 
entry. | 

A protest was filed against the illegal assessment of the 
collector made after his lawful jurisdiction had expired, and 
§ 2,931 required it. See U.S. v. Schleisinger, 120 U. S., 
to prevent the collector’s decision from being final and conclu- 
sive on the importer. 7 

Plaintiff's argument is that if we protest and appeal against 
the jurisdiction of the collector to make a new liquidation, 
after a final settlement arises under § 21, 1874, we thereby 
admit he has such jurisdiction, waive the objection, and 
cannot afterwards dispute it in a court of law, either as plain- 
tiff or defendant. | | 

The protest laws of the United States are construed by 
the courts that all which is not protested against is admitted. 

We did protest to the collector his want of jurisdiction, 
and he did not assent to our view; then we appealed, and the 
Secretary of Treasury sustained his view that the lien had not 
been extinguished. 

The powers of coercion by seizure of our import were set 
in force by this decision sustaining the last liquidation, as 
well as by an action zn personam. 

We corresponded with the Secretary, and took the course 
which he pointed out, and became plaintiff. The United 
States has our money against our consent, and we want it 
returned to us. 

The plaintiff mistakes the relations which the words “in 
the absence of protest” bear to the § 21 in which they 
occur. The settlement of duties on the first liquidation is 
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final and conclusive, and we are entitled to recover in this 
action. 

Plaintiff further objects that it does not appear in the 
record that the suit was brought within ninety days after 
the decision of the Secretary. — | 

Rev. Stats. § 3,012, require that this shall be stated in the 
bill of particulars, and that appears to have been followed. 

In the usual practice of the Circuit Courts of this circuit, 
this fact is proved in testimony, and never is inserted in the 
declaration. It is not a question of bringing the suit, but 
of maintaining it when brought. 

Nor is this an error assigned in the writ of error or in 


the bill of exceptions. This is the collector’s appeal, and 


not ours. If he doubted below on this point, why did he 
not take an exception? 
The judgment of the court below ought to be sustained. 


All which is respectfully submitted. 


CHAS. LEVI WOODBURY, 
Counsel for Defendants in Error. 
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WESTERN UNION TELEGRAPH CO. VS. GEORGE F. HALL. j 


1 Pleas in the circuit court of the United States for the 
southern district of Iowa, central division, at a term thereof, 
begun and holden at the United States court-house, in the city of 
Des Moines in said district, on the second Tuesday of May, it bein 
the 13th day of May, A. D. 1884; before the Honorable David J. 
Brewer, Hon. James M. Love, and Hon. O. P. Shiras, judges. 
Attest : E. R. MASON, Clerk. 


2 Be it remembered that heretofore, to wit,on the 8th day of 

March, 1883, a transcript from the circuit court of the State 
of Iowa, in and for Polk county, was filed in the clerk’s office of the 
circuit court of the United States for the southern district of Iowa, 
central division, in a certain cause wherein George F. Hall was 
plaintiff and the Western Union Telegraph Company was defend- 
ant, which said transcript is in the words and figures following, to 
wit: 


3 ‘ ExHisit A.” 


The Western Union Telegraph Company. 


All messages taken by this company are subject to the following 
terms: To guard against mistakes or delays the sender of a message 
should order it repeated—that is, telegraphed back to the originatin 
office for comparison ; for this one-half the regular rate is charg 
in addition. Itis agreed between the sender of the following mes- 
sage and this company that said company shall not be liable for 
mistakes or delays in the transmission or delivery, or for non-de- 
livery, of any unrepeated message, whether happening by negligence 
of its servants or otherwise, beyond the amount received for send- 
ing the same, nor for mistakes or delays in the transmission or 
delivery or for non-delivery of any repeated message beyond fifty 
times the sum received for sending the same, unless specially 

insured, nor in any case for delays arising from unavoidable 
4 interruption in the working of its lines, or for errors in cipher 

or obscure messages ; and this company is hereby made the 
agent of the sender, without liability, to forward any message over 
the lines of any other company when necessary to reach its desti- 
nation. - ; 

Correctness in the transmission of message to any point on the 
lines of this company can be insured by contract, in writing, stat- 
ing agreed amount of risk and payment of premium thereon at 
the following rates, in addition to the usual charge for repeated 
messages, viz., 1 per cent. for any distance not exceeding 1,000 miles 
and two per cent. for any greater distance. No employee of the 
company is authorized to vary the foregoing. No responsibility re- 
garding messages attaches to this company until the same are pre- 

sented and accepted at one of its transmitting offices; and if 
6 a message is sent to such office by one of the company’s mes- 
sengers he acts for that purpose as the agent of the sender. 
Messages will be delivered free within the established free-delivery 
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limits of the terminal office; for delivery at a greater distance a 
special charge will be made to cover the cost of such delivery. 

The company will not be liable for damages in any case where 
the claim is not presented in writing within sixty days after send- 


ing the message. 
THOS. T. ECKERT, 
General Manager. 
NORVIN GREEN, President. 


Send the following message, subject to the above terms, which are 
hereby agreed to: ; , 
11 | 9, 1882. 


To Chas. T. Hall, Exchange, Oil City, Pa. : 


Buy ten thousand, if you think it safe. Wire me. 
: | | GEORGE F. HALL. 


Petition at Law. 
In the Circuit Court of Iowa in and for Polk County. 
Gro. F. HALL vs. THE WESTERN UNION TELEGRAPH Co. 


6 The plaintiff herein, for cause of action, states that the 
defendant is, and for a long time has been, a corporation 
duly organized and doing business at Des Moines, Iowa, and other 
laces in Iowa. | : 
That said def’t, at said Des Moines, at 8 o’clock in the forenoon on 
the ninth day of November, 1882, for the usuel compensation then 
and there paid by the pl’ff, then and there received from the pl’ff, to 
be sent to and delivered by telegraph forthwith to Chas. T. Hail, at 
Oil City, Pennsylvania, a message written on one of the blanks of 
said company, copy of which is hereto annexed, marked Exhibit 
cA” S 
That, in fact, def’t negligently wholly failed to forward and de- 
liver said message, as directed, during the day the same was taken 
to be sent as aforesaid and ever since; that said message 
7 was to instruct said Chas. T. Hall to buy for the plaintiff ten 
thousand barrels of petroleum on that day if said Chas. T. Hall 
thought it safe so to buy the same as a profitable purchase, and that 
said Chas. T. Hall would so have understood said message; that, in 
fact, the market price of petroleum at said Oil City on that date was 
such, to wit: — per barrel ; that had such message been delivered, 
without said negligent delay, during the forenoon of said day, said 
Chas. T. Hall would at once have acted upon the same and pur- 
chased said petroleum for the pl’ff; that pl’ff ordered the purchase 
of said petroleum asa matter of trade for the profit to be derived 
upon its sale. 
That subsequently and before notice of the failure to send and 
deliver said message, to wit, on the next day and subsequent 
8 days, the price of said petroleum had so advanced that had 
the pl’ff secured said purchase as directed the pl’ff would, 
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by its sale on that day and subsequent days, have realized a profit 
thereon exceeding the sum of $1,500. 

That by reason of the said negligent delay and failure of def’t to 
forward and deliver said message pl’ff has suffered the loss and 
damage as aforesaid in the sum of $1,500, no part of which has been 
paid, though the same has been demanded. 

That on notice to pl’ff of the neglect, failure, and delay to send 
and deliver said message the market price of said petroleum had so 
advanced that pl’ff decided not to purchase; that said decision was 
equivelant to a decision to sell had he purchased said petroleum as 
ordered and by reason of these facts pl’ff’s loss and damage is ren- 

dered certain, to wit, $1,500. 
9 - (Signed) CROM. BOWEN anp 
WHITING S. CLARK, 
: Att’ys for PUFf. 
STATE OF —T 
Polk County, { *° 


I, George F. Hall, being duly sworn, on oath say that I am the 
pl’tf in the foregoing petition, which I have read, and that the alle- 
gations therein contained are true, as I verily believe. 


Subscribed and sworn to this — day of Dec., 1882, by said Geo. F. 
Hall, before me— 


Endorsed : 5682. C. C. Polk Co., Ia. Geo. F. Hall vs. The West- ° 
ern Union Tel. Co. C.11, 85. 106 in H. Petition. Copy. Fee, 


~ $1.50. Filed Dec. 22d, 1882. P. D. Aukeny, clerk. Crom. Bowen 


& Whiting S. Clark, pl’ff’s att’ys. 


10 . Petition for Removal. 
Geo. F. Hatt, Plaintiff, 


v8. 
WESTERN UnIon TELEGRAPH Company, Defendant. 


To said circuit court: 


Your petitioner, above defendant, respectfully shows to this honor- 
able court that the matter and amount in dispute in the above-en- 
titled suit exceeds, exclusive of costs, the sum or value of five hun- 
dred dollars; that the controversy in said suit is between citizens of 
different States, and that the petitioner was at the time of the com- 
mencement of this suit and still is a citizen of the Stateof New York, 
and that the plaintiff, Geo. F. Hall, was then and still is a citizen of 
the State of Iowa, and your petitioner offer- herewith a bond, with 

good and sufficient surety, for entering in circuit court of the 
11 United States in the southern district of Iowa, and the central 
division thereof, on the first day of its next session a copy of 


- the record in this suit, and for paying all costs that may be awarded 


by said circuit court if said court shall hold that this suit was wrong- 
fully or improperly removed thereto. 


WESTERN UNION TELEGRAPH CO. VS. GEORGE F. HALL. 


And it prays this honorable court to proceed no further herein 
except to make the order of removal required by law and to accept 
the said surety and bond and to cause the record herein to be re- 
moved unto said circuit court of the United States in an- for the 
district and division aforesaid. And he will ever pray. 

WRIGHT, CUMMINS & WRIGHT, 
Attorneys for Petitioners, Western Union Telegraph Co. 


STATE OF Iowa, |... 
Polk County, pe: 
_I, A. B. Cummins, being first duly sworn, do say that I am a 
member of the firm of Wright, Cummins and Wright, the 

12 attorneys for the petitioner in the above-entitled cause; that 
the said petitioner is not present to verify said petition; that 

I have read the foregoing petition and know the contents thereof, 
and that the statements and allegations therein contained are true, 


as I verily believe. 
A. B. CUMMINS. 
Subscribed by the said A. B. Cummins in my presence and by 


him sworn to before me this the 30th day of December, A. D. 1882. . 


MAITLAND D. BARSTOW, 
Notary Public. 


Endorsed: No. 5682. Circuit court of Iowa, Polk county. Hall 
vs. Western Union Tel. Co. Petition for removal. Filed Dec. 30th, 
1882. P. D. Aukeny,clerk. Wright, Cummins:& Wright, att’ys for 
petitioner. | 
13 Know all men by these presents that Western Union Tele- 

graph Company, as principal, and George C. Baker, as surety, 
are held and firmly bound unto Geo. F. Hall in the penal sum of 
three hundred dollars, the payment whereof, well and truly to be 
made unto the said , heirs, and assigns, jointly and sever- 
ally, by these presents. : 

Yet upon these conditions: The said Western Union Telegraph 
Co. having petitioned the circuit court of the State of Iowa of Polk 
county, State of Iowa, for the removal of a certain cause therein 
pending, wherein Geo. F. Hall is plaintiff and Western Uniou Tele- 
graph Company is defendant, to the circuit court of the United States 
in and for the southern district of Iowa and the central division 
thereof : 

Now, if the said Western Union Telegraph Company, vour peti- 

tioner, shall enter in the said circuit court of the United 
14 States, on the first day of its next session, a copy of the record 

in said suit, and shall well and truly pay all costs that may 
be awarded by said circuit court of the United States if said court 
shall hold that said suit was wrongfully or improperly removed 
thereto, then this obligation to be void; otherwise in full force and 
virtue. 

Witness our hands and seals the — day of December, A. D. 1882. 

WESTERN UNION TELEGRAPH —, Principal, 
By WRIGHT, CUMMINS anp WRIGHT, tts Ait’ys. 
GEO. C. BAKER, Surety. 


[NOTARIAL SEAL. ] 
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WESTERN UNION TELEGRAPH CO. V8. GEORGE F. HALL. 


STATE OF riggs : 
Polk County, , 


I, , of Polk county, the surety on the foregoing bond, 
being duly sworn, depose and say that I am a resident of the State 
of Iowa and a property holder therein: that I am worth the sum of 
six hundred dollars over and above all my debts; that I have prop- 
erty liable to execution in the State of Iowa of the value of mure 
than three hundred dollars. 
GEO. C. BAKER. 


15 Subscribed in my presence by Geo. C. Baker, and by him 
sworn to before me this 30th day of December, 1883. , 
| NOTARIAL SEAL. | MAITLAND D. BARSTOW, 
7 Notary Public. 


Endorsed ; No. 5682. Circuit court of Iowa, —— county. Hall 
vs. Western Union Tel. Co. Removal bond. Filed Dec. 30th, 1882. 
P. D. Aukeny, clerk. Wright, Cummins & Wright, att’ys. 


16 Original Notice. 


In the Circuit Court of the State of Iowa, in and for Polk County. 


Jan’y Term, A. D. 1882. 


GEORGE F. Hatt, Plaintiff, 
VETsUs 
THE WESTERN Union TELEGRAPH Co., Defendant. 


To said defendant: 

You are hereby notified that on or before the 22nd dav of Decem- 
ber, A. D. 1882, the petition of the plaintiff in the above-entitled 
cause will be filed in the office of the clerk of the circuit court of the 
State of Iowa, in and for Polk county, claiming of you the sum of 
fifteen hundred dollars as money justly due from you as loss and 
damages suffered by the plaintiff, by reason of your negligent failure 
to send and deliver a telegram, as set forth in said petition, on Nov. 
9th, 1882, from the plaintiff to Chas. T. Hall, at Oil City, Pa., and 
that unless you appear thereto and defend before noon of the 

second day of the Jan’y term, A. D. 1883, of the said court, 
17 which will commence on the second day of January, A. D. 
1883, default will be entered against you and judgment ren- 


dered thereon. 
CROM. BOWEN anp 
WHITING S. CLARK, 


Attorneys for Plaintiff. 


This notice came into my hands December 22, 1882, and I certify 
that I personally served the same on the within-named Western 
Union Telegraph Company, by offering to read the same to T. A. 
Yeamshaw, agent of said company, which he waived, and delivering 


ni ey 


6 WESTERN UNION TELEGRAPH CO. VS. GEORGE F. HALL. 
a copy of the same in Polk county, Iowa, on the 22nd day of De- 


cember, 1882. : 
A. D. LITTLETON, 
Sheriff of Polk County, Iowa. 
By F. A. BAYLIESS, Deputy. 


lees, 90c. 


Endorsed : Original notice. Circuit court. Geo. F. Hall vs. The 
Western Union Tel. Co. Received Dec. 22nd, 1882. <A. D. Little- 
ton, sh’ff Polk county, Iowa. Filed Dec. 26th, 1882. P: D. Aukeny, 
clerk. Crom. Bowen and Whiting S. Clark, plaintiff’s att’ys. 


18 Transcript of journal entry in the case of Geo. F. Hall vs. 
The Western Union Telegraph Company, made in Polk 
county circuit court January 6th, 1883. Journal 15, page 448. 


Gro. F. HAL \ 
vs. : ' No. 5682. Law. 


WesteERN Union TELEGRAPH ComPANY. } 


January 6th this cause coming on for hearing on petition and 
bond of defendant for a removal of this cause to the Federal court. 
The court being fully advised in the premises, approves the bond, 
and it is ordered that this cause be transferred to the United States 
circuit court, central division, southern district of Iowa. 


Costs. 
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STATE OF Iowa, \ 
Polk County, 


I, P. D. Aukeny, clerk of the circuit court of the State of 
19 Iowa in and for the county of Polk, do hereby certify that 
the foregoing is a true copy of the original papers in the 
above-entitled cause; also journal entry and costs. 
Witness my hand and the seal of said court hereto attached, at 
Des Moines, this loth day of Jan., 1883. 
P. D. AUKENY, 


[sEAL.] (Signed) 
: Clerk Circuit Court. 


Endorsed: No. 3054, law. George F. Hall vs. Western Union 
Telegraph Company. Transcript from circuit court Polk county, 
Ia. Filed Mar. 8, 1883. E. R. Mason, clerk. | 


20 And on the 8th day of March, 1883, the defendant, by 

Wright, Cummins and Wright, its attorneys, filed in said 
cause a preecipe for appearance in the words and figures following, 
to wit: 


~~ 
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21 Precipe for Appearance. 
In the United States Circuit Court, District of Iowa. 


GEORGE F. Hatt, Plaintiff, 
v8. 
THE WESTERN UNION TELEGRAPH Company, Def’t. 
The clerk of said court will please enter our appearance for the 


defendant in above cause, and docket the same on the law docket. 
WRIGHT, CUMMINS anno WRIGHT. 


Endorsed: 3054. Hall vs. Western Union Telegraph Company. 
Pree. for app. of def’t. Filed March 8th, 1883. Ed. R. Mason, cl’rk. 


22 And on the 4th day of May, 1883, the defendant, by its 
attorneys, Wright, Cummins & Wright, filed in said cause a 
demurrer to petition in the words and figures following, to wit: 


23 Demurrer. 


In the Circuit Court of the United States, Southern District of Iowa, 
Central Division. 


Gro. F. Hain vs. WESTERN UNION TELEGRAPH COMPANY. 


Comes now the defendant and demurs to the petition herein and 
for cause shows: ; 


1. That it appears from said petition that as a condition precedent 


to bringing action or any liability on the part of defendant, the 
claim for damages must have been presented in writing to defend- - 


_ant within 60 days after sending the message, and it is not alleged 


that it was so done. 

2. There is no allegation that said message was repeated or directed 
to be repeated ; under the conditions of the message defendant is 
not liable for more than fifty times the amount received for trans- 

mitting of said message, and said amount is not stated. 
24 (3.) The damages alleged’ to have been sustained are too 
remote and speculative to be recovered for the negligence al- 


leged. 
WRIGHT, CUMMINS & WRIGHT, 
For Deft. 


[ Endorsed:] In U.S. circuit court, central division, southern dis- 
trict of Iowa. Geo. F. Hall vs. W.U.Tel.Co. Demurrer to petition. 
Filed May 4th, 1883. Ed. R. Mason, clerk. Wright, Cummins and 
Wright, attorneys for def ’t. 


25 And on the 7th day of April, 1884, a trial notice was filed 
in said cause in the words and figures following, to wit: 


WESTERN UNION TELEGRAPH CO. VS. GEORGE F. HALL. 


26 In the United States Circuit Court, Central Division of » 
Southern District of Iowa. 


GeorGE F. Hatt, Plaintiff, 
vs. 
WesTERN Union Tet. Co., Def’t. 


The clerk will place the above-entitled cause on the trial calendar 
of May term, 1884. It will be ready for trial upon issues of fact. 
: : WRIGHT, CUMMINS anp WRIGHT, : 
- Attorneys for Defendant. ; 


Endorsed :. No. 3054 L. U.S. cireuit court, central division of 


southern district of Iowa. Geo. F. Hall vs. Western Union Tele- ; 

graph Co. Notice of trial. Filed April 7, 1884. Ed. R. Mason, 

clerk. Wright, Cummins and Wright, attorneys for def ’t. : : 
qi 


27 And on the 14th day of May, 1884, thé plaintiff, by Crom. 

Bowen and Whiting S. Clark, his attorneys, filed in said cause 
an amended & substituted petition in the words and figures following, 
to wit: | 


28 -— Amended and Substituted Petition. 
In the U. S. Circuit Court, S. Dist., Ia. 
rEO. F. HALL vs. WESTERN Union TELEGRAPH Co. » ig 
= 


The pl’ff states that on the morning of Nov. 9th, 1882, at 8 a. m., 
at Des Moines, Iowa, the pl’ff employed the def’t, a corporation duly | 
organized and doing a telegraph business, to transmit immediately 
by telegraph a message from said Des Moines to Chas. T. Hall, Oil 
City, Pa., a copy of said message is annexed to the original petition 
herein and marked Exhibit A and made a part hereof. 

That the purpose and intention of the pl’ff in sending said mes- 
sage was to direct said Chas. T. Hall to purchase at said Oil City, 
Pa., for the pl’ff 10,000 barrels of petroleum oil, in case the said 

Chas. T. Hall deemed the purchase safe and advisable as an 
29 investment; that pl’ff paid def’t the usual charge for the 
immediate transmission of said message. 

That a reasonable time for the transmission of said message was 
three hours, and that in fact said message was received by def’t’s 
operator at said Oil City at 11 o’clock a. m. of said day, but incom- 
plete from the omission therein of the address, “Chas. T. Hall; ” 
that in transmitting said messsage def’t negligently omitted and 
failed to transmit and have the operator at said O1l City receive 
said address as a part of said message; that a reasonable time for } 
the delivery of said message to said Chas. T. Hall at said Oil City, 
if the same had been correctly addressed to him, was 30 minutes; 
that in fact said message was not delivered to Chas. T. Hall till 

about 6 o'clock p. m. on said day in its incomplete condition 
30 and too late for him to make the purchase directed by said 
’ message that day. 4 


) 
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That had said Chas. T. Hall rec’d said message any time from half- 
_ eleven o'clock a. m. to twelve o’clock noon on that day he would 
save made said purchase as he deemed it safe and advisable; that 
the market price of said oil at 11.30 a. m. on that day was $1.15 per 
bbl., and at 12 o’clock noon on that day $1.17 per bbl.; that said 
purchase could only be made at the Oil Exchange, at said Oil City, 
a board of trade with officers and members holding daily sessions 
from ten a. m. to four p.m. to buy and sell said oil; that on the 
opening of said exchange at 10 a. m. the next day the market price 
of said oil was $1.35 per bbl.; that at the close of said ex- 
31 change, the day said message was sent at 4 p. m., the market 
price of said oil was $1.29} per bbl.; that plaintiff presented 
the claim herein set forth in writing to def’t within 60 days after the 
same occurred. 
Wherefore plaintiff asks judgment against defendant for damages 
in the sum of two thousand dollars and costs. 
(S’g’d) CROM. BOWEN anp 
WHITING S. CLARK, 


PU ffs’ Attorneys. 
Endorsed: U.S. C. court, S. district Iowa. Geo. F. Hall v. West- 
ern Union Tel. Co. Amended and substituted petition. Filed May 


14th, 1884, by consent of parties. Ed. R. Mason, clerk. Crom. 
Bowen and Whiting S. Clark, pl’ff’s att’ys. 


32 And on the 14th day of May, 1884, the defendant, by 

Wright, Cummins and Wright, its attorneys, filed in said 
cause its answer to the amended and substituted petition in the 
words and figures following, to wit : 


33 Answer. 


In the Circuit Court of the United States, Southern District of Iowa, 
Central Division. 


Gro. F. Hatt vs. WesteERN UNion TELEGRAPH CoMPANY. 


Comes now the defendant and for answer to the amended and 
substituted petition filed herein, says: 


It admits the delivery of the message for transmition as alleged 
in said petition. 

As to the purpose or intention of plaintiff in sending said message 
it had neither knowledge nor information sufficient to form a belief, 
and it therefore denies the allegations of the petition in that regard. 

It admits that under ordinary circumstances three hours is a 
reasonable time for the transmission of a message from Des Moines, 

Iowa, to Oil City, Pennsylvania. 
34 It admits that in the transmission of said message the name 
of Chas. T. Hall was omitted therefrom, but denies that the 
said omissiun was by the negligence of defendant. 

It further alleges that by reason of said omission it became neces- 

sary to repeat said message to the sending office, which was done 
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with reasonable diligence, and said omitted name being furnished 
said message was delivered with reasonable care and promptness. 

It denies each and every other allegation of said amended & sub- 
stituted petition. 

Further answering, the defendant says that the plaintiff wrote 
and delivered said message to the defendant upon one of its ordi- 
nary and usual telegraphic blanks and was received by defendant, 
under certain terms and conditions printed upon said blank and 
well known to the plaintiff at the time of delivering the same, and 

which terms and conditions were then and there agreed to 
30 by plaintiff; that one of such conditions was as follows, to 

wit: “To guard against mistakes or delays the sender of a 
message should order it repeated; that is telegraphed back to the 
originating oftice for comparison. For this one half the regular 
rate is charged in addition. It is agreed between the sender of the 
following message and this company that said company shall not 
be liable for mistakes or delays in the transmission or delivery or for 
non-delivery of any unrep’td message, whether happening by negli- 
gence of its servants or otherwise beyond the amount received for the 
same, nor for mistakes or delaysin the transmission or delivery or non- 
delivery of any repeated message beyond fifty times the sum received 

for sending the same, unless specially insured, nor in any case 
36 for delays arising from unavoidable interruption in the work- 

ing of its lines, or for errors in cipher or obscure messages ; 
and this company is hereby made the agent of the sender without 
liability to forward any message over the lines of any other com- 
pany when necessary to reach its destination.” And the defendant 
alleges that the plaintiff did not request, at any time, the defendant 
to repeat said message or pay or offer to pay therefor. 

Defendant further alleges that another of the conditions and 
terms under which said message was received by defendant, as 
agreed by plaintiff, is as follows: “The company will not be liable 
for damages In any case where the claim is not presented in writin 
within sixty days after sending the message; ” and the plaintiff did 
not within sixty days after sending said message, or at any other 

time, present his claim in writing to the defendant. 
o7 Defendant further alleges that said message is obscure; 
that it had, when it so received the same, no other knowl- 
edge or information as to its meaning than was disclosed by the 
message itself, and that defendant did not know such meaning. 
Wherefore it prays for judgment for costs. 
(Signed) WRIGHT, CUMMINS & WRIGHT, 
a Att’ys for Def’t. 

Endorsed: In United States circuit court, central division, south- 
ern district of Iowa. George F. Hall vs. Western Union. Telegraph 
Co. Answer. Filed May 14, 1884. By consent of parties. Ed. R. 
Mason, clerk. Wright, Cummins and Wright, att’ys for def’t. 


38 And on the 20th day of May, 1884, a stipulation as to 
facts, etc., was filed in said cause in the words and figures fol- 
lowing, to wit: 
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39 ExuHyisit “A.” 


The Western Union Telegraph Company. 


All messages taken by this company are subject to the following 
terms: 

To guard against mistakes or delays the sender of a message 
should order it repeated—that is, telegraphed back to the originating 
office for comparison. For this one-half of the regular rate is 
charged in addition. It is agreed between the sender of the follow- 
ing message and this company that said company shall not be liable 
for mistakes or delays in the transmission or delivery or for non- 
delivery of any unrepeated message, whether happening by negli- 
gence of its servants or otherwise, beyond the amount received for — 
sending the same, nor for mistakes or delays in the transmission or 
delivery or for non-delivery of any repeated message beyond fifty 
times the sum received for sending the same, unless specially in- 

sured, nor in any case for delays arising from unavoidable 
40 interruption in the working of its lines or for errors in cipher 
or obscure messages ; and this company is hereby made the 
agent of the sender, without liability, to forward any message over 
the lines of any other company when necessary to reach its destina- 
tion. Correctness in the transmission of message to anv point. on 
the lines of this company can be insured by contract in writing, 
stating agreed amount of risk and payment of premium thereon, at 
the following rates, in addition to the usual charge for repeated mes- 
sages, viz., one per cent. for any distance not exceeding 1,000 miles, 
and two per cent. for any greater distance. No employee of the 
company is authorized to vary the foregoing. No responsibility 
regarding messages attaches to this company until the same are pre- 
sented and accepted at one of its transmitting offices, and, if a 
message is sent to such office by one of — company messen- 

41 gers he acts for that purpose as the agent of the sender. 
Messages will be delivered free within the established free 
delivery limits of the terminal office, for delivery at a greater dis- 
tance a special charge will be made to cover the cost of such deliv- 
ery. 
The company will not be liable for damages in any case where 
the claim is not presented in writing within sixty days after sending 


of message. 
THOS. E. ECKERT, 
General Manager. 
NORVIN GREEN, President. 


Send the following message, subject to the above terms, which are 


hereby agreed to: 
11-9, 1882. 


To Chas. T. Hall, Exchange, Oil City, Pa.: 


Buy ten thousand if you think it safe. Wire me. 
GEO. F. HALL. 
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EXHIBIT B. 
The Western Union Telegraph Company. 


This company transmits and delivers messages only on. conditions 
limiting its liability which have been assented to by the sender 

42 of the following messages. Errors can be guarded against 
only by repeating a message back to the sending station for 


comparison, and the company will not hold itself liable for errors. 


or delays in transmission or delivery of unrepeated messages beyond 
the amount of tolls paid thereon, nor in any case where the claim 
is not presented in writing within sixty days of the sending of the 
message. 
This is an unrepeated message and is delivered by request of the 
sender under the conditions above named. : 
THOS. E. ECKERT, 
General Manager. 
NORVIN GREEN, President. 


Number 26: Sent by T.; 10, paid check. 


Received at 1®, 3. : 
Dated Des Moines, Iowa. 9 


To Exchange, O. C.: 


Buy ten thousand if you think it safe. Wire me. 
GEORGE F. HALL. 


Across the face: Notified 11 | 9; 11.30 a.m. 


43 Stipulation. 


In the United States Circuit Court, Southern District of Iowa, Cen- 
tral Division. 


Geo. F. Hay vs. THE WESTERN Union TELEGRAPH Co.. 


Stipulation of facts to be used in the trial of the above-entitled 
action. 


Defendants received plaintiffs message at their Des Moines office, 


Iowa, at 8 o'clock a. m. November 9th, 1882, for immediate trans- - 


mission to Chas. T. Hall, as directed. 

The original message is annexed and made a part hereof, marked 
“ Exhibit A.” The plaintiff paid the defendant the usual charge for 
sending said message. On the receipt of said message by defendants’ 
operator at their Oil City, Pa., office at 11 o’clock a. m. November 9, 
1882, a part of the address had been omitted. The message, as re- 


ceived by the operator at Oil City, Pa., is annexed hereto, marked 


“ Exhibit B.” 
No steps were taken to procure the correct address till the mes- 
sage had been sent to the Exchange building named therein 
44 ~~ ~where the officers of the board of trade refused to receive it 
at 11.30 a. m. that day and then the correct address was pro- 
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cured by telegraphing to the sending office, and the operator at Oil 
City would testify that he did not in fact know that a part of the 
address had been omitted until so advised by the sending office. 
Message was delivered to said Chas. T. Hall at about 6 o’cluck p. m. 
Nov. 9, 1882, to- late to make the purchase referred to in the mes- 
sage on that day. (The time reasonably necessary for the delivery 
of the message from the office in Oil City to Chas. T. Hall if cor- 
rectly directed when received was 30 minutes.) __. 

The message was intended by the sender to direct said Chas. T. 
Hall to buy 10,000 barrels petroleum oil for the plaintiff if the | 
market price when the message was received was such that said 

Chas. T. Hall thought it safe to do so and would so have been 
45 understood by him, and Chas. T. Hall would testify that if 

he had received said message at any time from 11.30 a. m., 
November 9, 1882, to 12 m. that day he would have made the pur- 
chase for the plaintiff as directed, and that he remembers that when 
he did receive the telegram at 6 o’clock p. m. of said day he came 
to the conclusion that if it had been received before twelve m. he 
would have thought: it safe and advisable to make the purchase as 
the market then was, and that he made purchases for himself at that 
time, viz, between 11.30 and 12 m. | 

The price of said oil at said Oil City at 11.30 a. m. that day was 
$1.15 per barrel, at 12 m. that day $1.17 per barrel, at the close of 
the Oil Exchange at 4 p. m. that day $1.29} per barrel ; such pur- 

chases could not be made after the close of the Oil Exchange 
46 ._ till its opening at 10 a. m.the nextday when the price was $1.35 

per barrel, and said Chas. T. Hall did not deem it safe and ad- 
visable to buy at that price. 

The Exchange named in the plaintiff’s message was itself a build- 
ing at Oil City, Pa., well known by every one there, where members 
of a board of trade, with a regular organization with president, sec- 
retary, and directors, held daily sessions from 10 a. m. till 4 p. m. 
to buy and sell said oil at the market prices, and said Chas. T. Hall 
was a member thereof, and this was the only place where such sales 
and purchases as the one in question were made at said Oil City. 

The memorandum on said message, “ Exhibit B,” means that de- 
fendant notified the officers of said board of trade at said exchange 
at 11.30 a. m., November 9, 1882, of said message, but the officers 
refused to receive the same. | 

It is further stipulated that the defendant had on the 9th 

47 of November, 1882, no other information as to the meaning 

or importance of said message than what was disclosed by 

the message itself, and that its employe at said DesMoines office did 
not know what was directed to be purchased by said message. 

That the plaintiff, the sender of said message, did not request de- 
fendant to repeat the same, nor offer to pay therefor. 

That the plaintiff’s claim for damages has never been presented 


- in writing to the defendant otherwise than by bringing this suit and 


by service of the original notice herein, as shown by the officer's re- 
turn thereon, which are made parts hereof. 


a 
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It is further stipulated that this shall be submitted to the court 
upon the above statement of fact, waiving a jury. 


(Signed) CROM. BOWEN & 
WHITING 8S. CLARK, 
 Alt’ys for Plaintiff. 
(Signed) WRIGHT, CUMMINS & WRIGHT, 
For Defendant. 


Endorsed: U. S. circuit court. Geo. F. Hall vs. Western Union 
Tel. Co. . Stipulation of facts. Filed May 20th,1884. Ed. R. Mason, 


clerk. 


48 And on the 20th day of May, 1884, in the record of the 
proceedings in said court is an entry in said cause in the 
words and figures following, to wit: 


49 United States Circuit Court, Southern District of Towa, May 
Term, 1884. 


TuEsDAY, May 20th, 1884. 


Geo. F. HAL ; 
| vs. No. 3054. Law. 
WesTERN Union TELEGRAPH COMPANY. 


This cause came on this day for hearing and, by stipulation of 
parties filed, a jury is waived—plaintiff appears by Whiting S. Clark 
and defendant by Wright, Cummins and Wright—and after argu- 
ment of counsel the cause is submitted to the court upon the plead- 
ings and proofs filed. 


50 And on the 24th day of May, 1884, in the record of the 

proceedings in said court is an entry of judgment and certifi- 
cate of division of opinion in said cause in the words and figures 
following, to wit: 


51 United States Circuit Court, Southern District of Iowa. May 
Term, 1884. 


Gro. F. Hay 
vs. No. 3054. Law. 


WerEsTERN Union TELEGRAPH COMPANY. 


SATURDAY, May 24th, 1884. 


This cause came on this day for hearing, having been heretofore 
submitted to the court. Plaintiff appears by Crom. Bowen and 
Whiting S. Clark, and defendant by Wright, Cummins and Wright, 
and the.court, being advised in the premises, finds for the plaintiff 
and assesses his damages at the sum of one thousand eight hundred 
dollars. It is therefore considered, ordered, and adjudged that the 
plaintiff, George F. Hall, do have and recover of and from the de- 
fendant, The Western Union Telegraph Company, the sum of one 
thousand eight hundred dollars ($1,800.00), with interest thereon 
from this date, at the rate of six per cent. per annum, together with 


ef ee 
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the costs herein, taxed at $ ,and that execution issue 

52 - therefor; and the judges upon the said trial, being divided in 

: opinion as to certain questions arising in said cause, it was 

ordered that the following be certified to the Supreme Court of the 
United States for its decision thereon, to wit: : 


In the United States Circuit Court in and for the Southern District 
of Iowa, Central Division. May Term, 1884. 


GEORGE F. HALL vs. WESTERN UNION TELEGRAPH COMPANY. 


Crom. Bowen & W. S. Clark, for plaintiff; Wright, Cummins and 
Wright, for defendant. 


Finding of Facts and Certificate of Division of Opinion. 


This case was submitted to the court, a jury being waived upon a 
stipulation setting forth certain facts admitted by the rer ypan and 
also containing what certain persons would testify if called as wit- 
nesses. 

The court finds the following as the material factsin the case. 


53 The plaintiff at eight o’clock a. m., November 9th, 1882, — 

furnished to the defendant, a telegraph company engaged in 
the business of receiving and sending telegraph dispatches at its 
office in Des Moines, Ia. ,a message in the following form, and 
plainly written on one of the usual blank forms furnished by the 
company : 

Form No. 2. 
The Western Union Telegraph Company. 


All messages taken by this company are subject to the follow- 
ing terms. To guard against mistakes or delays the sender of a 
message should order it repeated; that is, telegraphed back to the 
originating office for comparison. For this one-half the regular rate 
is charged in addition. It is agreed between the sender of the 
following message and this company that said company shall 
not be liable for mistakes or delays in the transmission or de- 

livery or non-delivery of any unrepeated message, whether 
54 happening by negligence of its servants or otherwise, beyond 

the amount received for sending the same; nor for mis- 
takes or delays in the transmission or delivery, or for non-delivery 
of any repeated message beyond fifty times the sum received for send- 
ing the same, unless specially insured ; nor in any case for delays aris- 
ing from unavoidable interruption in the working of its lines, or for 
errors in cipheror obscure m es. And thiscompany is hereby made 
the agent of the sender, without liability, to forward any message over 
the lines of any other company when necessary to reach its destina- 
tion. Correctness in the transmission of message to any point on 
the lines of this company can be insured by contract in writing, stat- 
ing agreed amount of risk and payment of premium thereon, at fol- 
lowing rates, in addition to the usual charge for repeated messages, viz.: 
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one per cent. for any distance not exceeding 1,000 miles, and two per 


cent. for any greater distance. No employeof the company is 


55 authorized to vary the foregoing. No responsibility regard- 
ing messages attaches to this company until the same are 
presented and accepted at one of.its transmitting offices, and if a 
message is sent to such office by one of the company’s messengers 
he acts for that purpose as the agent of the ee Messages will 
be delivered free within the established free-delivery limits of the 
terminal office; for delivery at a greater distance a special charge 
will be made to cover the cost of such delivery. The company will 
not be liable for damages in any case where the claim is not pre- 
sented in writing within sixty days after sending the message. 
: | NORVIN GREEN, President. 
THOS. T. ECKERT, 
General Manager. 


Receiver’s No. —. Time filed, 8 a.m. — check. 

Send the following message, subject to the above terms, which are 
agreed to. | 
11 | 9, 1882. 
To Chas. T. Hall, Exchange, Oil City, Pa. : 


Buy ten thousand if you think it safe. Wire me. 
, GEO. F. HALL. 


Read the notice and agreement at the top.=%q 


56 The same being furnished and received by the defendant 
for immediate transmissal to Charles T. Hall, at Oil City, 
Penna., the usual and ordinary charge therefor being paid by plain- 
tiff, Through the negligence and want of ordinary care on part of 
defendant’s employé at Des Moines the message so received was for- 
warded to Oil City, Penna., in an imperfect condition, in this, that 
the name of the party to whom it was addressed was wholly omitted. 
The message was received at Oil City, Penna., at 11 o’clock a. m., 
November 9th. : 
The operator of def’t at Oil City sent the message to the building 
know as the Exchange, which was used by a board of trade engaged 
in the business of buying and selling petroleum, the hours of busi- 
ness extending from 10 a.m. until 4 p.m. The officers of the ex- 
change or board of trade refused to receive the dispatch in 
57 question, and thereupon the operator at Oil City telegraphed 
to Des Moines for the purpose of ascertaining to whom the 
despatch should be delivered, and thus ascertaining for whom it 
was intended, delivered it to Charles T. Hall at six o’clock p. m. 
November 9th, 1882. Had it not been for the error in sending the 
despatch without including the name of Charles T. Hall it would 
have been delivered to him at Oil City at 11.30 a. m. November 9th, 
1882. The meaning of the dispatch was to direct Chas. T. Hall to 
buy ten thousand barrels of petroleum if in his judgment it was best 
to do so. Had the dispatch upon its first receipt at Oil City, Penn., 
been promptly delivered to Charles T. Hall he would, by twelve 
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m. of November 9th have purchased ten thousand barrels of 
leum at the then market price of $1.17 per barrel for the plaintiff. 

When the dispatch was delivered to Charles T. Hall the ex- 
58 — change had been closed for that day, so that said Hall could 

not then purchase the petroleum ordered by plaintiff. Atthe 
opening of the board the next day the price had advanced to $1.35 
per barrel, at which rate said Charles T. Hall did not deem it ad- 
visable to make the purchase, and hence did not do so. 

{t is not disclosed in the evidence whether the price of petroleum 
has advanced or receded since that date, November 10th, 1882. The 
operators acting for the defendant had no other knowledge of the 
meaning or purpose of the dispateh than is to be gathered from the 
message itself. 

The plaintiff brought this action to recover damages for the failure 
to properly and promptly transmit the despatch in question in the 
circuit court of Polk county, Iowa, the original notice being served 
upon the defendant on the 22nd day of Bocseaber, 1882. Under 

the statutes of Iowa actions in the courts of that State, 
59 are commenced by serving upon the defendant an original 

notice, which ts signed by the plaintiff or his attorney, and is 
addressed to the defendant. No summons or writ under the seal of 
the court is issued. The notice in this case was addressed to the 
defendant, and, after entitling the cause, proceeded as follows: “ You 
are hereby notified that on or before the 22 day of December, 1882, 
the petition of plaintiff in the above-entitled cause will be filed in 
the office of the clerk of the circuit court of the State of Iowa, in 
and for Polk county, Iowa, claiming of you the sum of fifteen hun- 
dred dollars, as money justly due from you as a loss and damage 
suffered by the plaintiff by reason of your negligent failure to send 
and deliver a telegram, as set forth in said petition, on Nov. 9th, 
1882, from plaintiff to Chas. T. Hall, at Oil City, Pa., and that 

unless you appear thereto and defend before noon of the second 
60 day of the January term, A. D. 1883, of the said court, which 

will commence on the 2nd day of January, A. D. 1883, de- 
fault will be entered against you and judgment rendered thereon. 
Crom. Bowen and Whiting S. Clark, attorneys for plaintiff.” 

No other presentation of the claim was made by plaintiff. Upon 
the foregoing facts it is the opinion of the presiding judge that the 
law is with the plaintiff and that he is entitled to judgment in the 
sum of eighteen hundred dollars, and it is so ordered as the judg- 

ment of the court. 

The judges holding said circuit court, and before whom said cause 
was tried, hereby certify that on said trial of said cause they were 
divided in opinion and were unable to agree upon the following 
questions of law arising on said trial and necessary to be determined 
in order to finally determine said cause, to wit: 
61 1st. Can the defendant, having in the usual line of its 
| business accepted said message from plaintiff for transmissal 
to the party named therein at Oil City, Pa., and having received its 
usual charge for such service be heard to say that it was not bound 
to exercise ordinary care in transmitting the same, and that it is 
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only liable to the plaintiff in damages in case of gross negligence on 
its part. 
dnd. Under the contract legally existing between the plaintiff and 
defendant whereby the latter assumed the duty of forwarding said 
message, the same being an unrepeated message, was the defendant 
hound only to the exercise of slight care or to the exercise of ordi- 
nary care? 
3rd. Under the contract legally existing between plaintiff and de- 
fendant, whereby the defendant assumed the duty of forwarding said 
message, the same being an unrepeated message, can the de- 
62 fendant, in any event, be held to respond in damages beyond 
the amount paid to the company for forwarding the said 
dispatch. 
4th. Admitting the liability of defendant to respond in damages 
beyond the sum paid for forwarding the message, what rules is to 
govern in ascertaining the.same? Are the damages merely nomi- 
nal or is plaintiff entitled to the difference in value of the oil at the 
time it would have been purchased for plaintiff had the message 


been properly forwarded and the value at the time it could have . 


been purchased after the actual delivery of the message to Chas. T. 
Hall, at Oil City, Pa., it being admitted that he did not make the 
purchase for the reason that, in his Judgment, the price on the 
morning of November 10th, 1882, was too high to justify purchas- 
ing ? 

: 5th. Was the message so obscure and uncertain on its face 
63 that the defendant should not be held to know that it per- 

tained to a transaction involving loss and damage if the mes- 
sage was not properly and promptly forwarded ? 

Gth. Was the service of the original notice in this cause a suffi- 
cient compliance with the clause in the contract providing that “ the 
company will not be liable for damages in any case where the claim 
is not presented in writing within sixty days after sending the mes- 
sage?” If not, is the right of recovery barred by the failure to pre- 
sent the claim in writing ? | 

Wherefore said points of disagreement having been duly reduced 
to writing under the direction of said judges are ordered, together 
with the findings of fact to be entered of record, and to stand asa 
certificate of division of opinion in said cause, all being done at this 
May term, 1884, of said court. 


(Signed) | J. M. LOVE, 
(Signed) O. P. SHIRAS, 
| , Judges. 
64 And on the 2nd day of June, 1884, a notice of attorneys’ 


lien was filed in said cause in the words and figures follow- 
ing, to wit: 
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65 Ait’ys’ Lien on Judg’t. 
In the U.S. Circuit Court in and for the Southern District of Iowa. 


Geo. W. Hatt v. THE WESTERN UNION TELELGRAPH COMPANY. 


The undersigned pl’ff’s attorneys in the above-entitled cause claim 
an att’y’s lien on the judgment in said cause for their services as 
attorneys in the bringing prosecution and trial of said cause for the 
sum of nine hundred dollars. 

June 2, 1884. 

(Signed) CROM. BOWEN & _sT 
WHITING S. CLARK. 


Endorsed : Geo. F. Hall vs. Western Union Telegraph Co. Notice 
of att’ys’ lien. Filed June 2nd, 1884. Ed. R. Mason, clerk. 


66 And on the 19th day of June, 1884, a bond on writ of error 
was filed in said cause, in the words and figures following, 
to wit: : 


67 Supreme Court of the United States. 


Geo. F. HALL vs. WESTERN Union TELEGRAPH COMPANY. 


Know all men by these presents, that the Western Union Tele- 
graph Company as principal and John Wyman and W. E. Hazen as 
surety, all held and firmly bound unto Geo. F. Hall in the sum of 
thirty-six hundred dollars, to be paid to the said Geo. F. Hall, his 
executors or administrator. To which payment, well and truly to 
be made, we bind ourselves, and each of us, jointly and severally, 
and our and each of our heirs, executors and administrators firmly 
by these presents. 

Sealed with our seals. Dated the 12th day of June, 1884. 

Whereas the above-named Western Union Telegraph aes 

has prosecuted a suit of error to the Supreme Court of the 
68 United States to reverse the judgment rendered in the above- 

entitled action by the circuit court of the United States for 
the southern district of lowa, central division. 

Now, therefore, the condition of this obligation is such that if the 
above-named Western Union Telegraph Company shall prosecute its 
said writ of error, to effect and answer all costs, including just dam- 
ages for delay and costs and interest on the writ and damages, if 
it shall fail to make good its plea then this obligation shall be void, 
otherwise to remain in full force and effect. 

(Signed) WESTERN UNION TELEGRAPH COMPANY, 

By WRIGHT, CUMMINGS & WRIGHT, 


Its Att’ys. 
JOHN WYMAN, Surety. 
W. E. HAZEN, Surety. 


Witness: A. B. CUMMINGS. 
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STATE OF Iowa, | 
Polk County, 


John Wyman and W. E. Hazen being duly sworn, each for 

69 himself, says that he is one of the above sureties, and is a resi- 
dent of Polk county, Iowa ; that he has property in this State 
subject to execution of more than the value eighteen hundred dol- 
lars, and is worth over and above his liabilities the sum of thirty-six 


hundred dollars. 
Sieneds JOHN WYMAN. 


(Signed W. E. HAZEN. 
Subscribed and sworn to before me this 12th day of June, 1884. 
[NOTARIAL SEAL.] (Signed) V. F. NEWELL, 
Notary Public. 
O. K. 
WHITING 8S. CLARK, 
PUff’s Att’y. 
Approved. 7 
[SEAL. | | J. M. LOVE, Judge. 


Endorsed: U. S. circuit court. Hall v. Tel. Co. Supersedeas 
bond. Filed June 19th, 1884. Ed. R. Mason, clerk. 


70. And on the 19th day of June, 1884, an original writ of 
error filed in said cause, which is hereto attached and herewith 
returned, in the words and figures following, to wit : 


71 UniTED STATES OF AMERICA, 88° 


The President of the United States of America to the honorable 
judges of the circuit court of the United States for the southern 
district of Iowa, Greeting: 3 


Because in the record and proceedings as also in the rendition 
of the judgment of a plea which is in the said circuit court before you, 
between George F. Hall, plaintiff, and the Western Union Telegraph 
Company, defendant, a manifest error hath happened, to the great 
damage of the said Western Union Telegraph Company, as by its com- 
plaint appears, we, being willing that error,if any hath been,should be 
duly corrected and full and speedy justice done to the parties aforesaid 
in this behalf, do command you, if judgment be therein given, that 
then, under your seal, distinctly al openly, you send the record and 
»roceedings aforesaid, with all things concerning the same, to the 

upreme Court of the United States, together with this writ, so that 
you have the same at Washington on the second Monday of 
October next, in the said Supreme Court to be then and there held, 
that, the record and proceedings aforesaid being inspected, the said 
Supreme Court may cause further to be done therein to correct that 
error what of right and according to the laws and customs of the 
United States should be done. 
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Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, the 12th day of June, A. D. 
1884. 


[Seal U. S. Circuit Court, Southern District, Iowa.] : 
E. R. MASON, 
Clerk U. 8. C. C.,, S. Dist. of Iowa. 
Allowed : 
J. M. LOVE, Judge. 


[Endorsed :] George F. Hall vs. Western Union Telegraph Com- 
pany. Writoferror. Filed June 19, 1884. Ed. R. Mason, clerk. 


72 And on the 25th day of June, 1884, an original citation was 
| filed in said cause with the acceptance of service thereon, 
which said citation is hereto attached and herewith returned, in the 
words and figures following, to wit: 


73 THE UNITED STATES OF AMERICA, 88: 
To George F. Hall, Greeting : 


You are hereby cited & admonished to be & appear at aSu- — 


preme Court of the United States to be holden at Washington on 
the first Monday of October, 1884, pursuant to a writ of error filed 
in the clerk’s office of the circuit court of the United States for 
the southern district of Iowa, central division, wherein the Western 
Union Telegraph Company is plaintiff and you are defendant in 
error, to show cause, if any there be, why the Judgment in the 
said writ of error mentioned should not be corrected and speedy 
justice should not be done to the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 


said Supreme Court of the United States, this 17th day of June, 


A. D. 1884. 
J. M. LOVE, Judge. 


Service of the above acknowledged this 20th day of June, 1884. 
CROM. BOWEN & 
WHITING S. CLARK, 
Att’ys for Def’t in Error. 


[ Endorsed } United States circuit court, southern district of Iowa. 
George F. Hall vs. Western Union Telegraph Company. Citation. 
Filed Jun. 25, 1884. Ed. R. Mason, clerk. 


74 United States Circuit Court, Southern District of Iowa, Cen- 
tral Division. 


[, E. R. Mason, clerk of said court, do hereby certify that the 
above and foregoing transcript contains full, true, and complete 
copies of all the plea ings, proceedings, and record entries in a cer- 
tain cause adjudicated in said court, wherein George F. Hall was 
plaintiff and the Western Union Telegraph Company was defendant, 
as full, true, and complete as the originals of the same now remain on 
file and of record in my office. 
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22 WESTERN UNION TELEGRAPH CO. V8. GEORGE F. HALL. 


I further certify that the original writ of error is hereto attached 
and herewith returned ; and I also further certify that the original 
citation with acceptance of service thereon is hereto attached and 

herewith returned with this transcript. 

' In testimony whereof I hereunto subscribe my name and affix the 
seal of said court, at the city of Des Moines, in said district, this 6th 
day of September, A. D. 1884. 

[Seal U. S. Circuit Court, Southern District of Iowa.] 
E. R. MASON, 
Clerk U. S. Circuit Court, Southern District of Iowa. 


Endorsed on cover: S. Iowa, C.C. U. S No. 85. The Western 
Union Telegraph Company, plaintiff in error, vs. George F. Hall. 
Filed 11th October, 1884. 
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Supreme Court of the United States, 


OCTOBER TERM, 1887. 


THE WESTERN UNION TELEGRAPH Co., 
Plaintiff in Error, 


AGAINST ' No. 85. 


GEORGE F. HALtt. | 


Statement of the Case. 


This case comes up by certificate of division of 
opinion. The questions relate to defendant’s liability 
to plaintiff for want of care in the transmission of a 
telegram. 

Plaintiff in error, defendant below, was sued for 
damages alleged to have resulted from failure to 
promptly and correctly deliver. The dispatch was re- 
ceived by defendant at Des Moines, Iowa, at 8 A. M., 
and was as follows : 


To Charles T. Hall, Exchange, Oil City, Pa. : 
Buy ten thousand, if you think it safe. Wire me. 
GrorGE F. Hatt. 
The Exchange in Oil City was a species of Board of 
Trade, of which Charles T. Hall was a member. The 


2 


message was received at Oil City at 11 A. M. with the 
words “ Charles T. Hall” omitted. It was delivered 
at 11:30 A. M. to the Exchange, but the officers of that 
concern refused to receive it. This fact was at once 
telegraphed to Des Moines, and at 6 P. M. a repeated 
copy of the message was delivered to Charles T. Hall, 
properly addressed. The Exchange was by that time 
closed for the day. 

Had the message been delivered to Hall at 11:30 - 
A. M. that day, he says that he would have thought it 
safe to buy, and would have bought. The price rose 
gradually from that time until the Exchange closed, 
and opened so high the next morning that he says 
that he did not think it safe, and did not buy. 

The Court gave judgment for the plaintiff just as if 
he had bought, for the difference between the price he 
would have had to pay and that for which he might, 
the day before have bought. 

The message was written upon one of the company’s 
message blanks, which give notice of the likelihood of 
error in the transmission of dispatches, advised that all 
messages of any consequence should be repeated, offer 
_ to do so for one-half the original price, and stipulate 
that if this precaution is neglected the company’s lia- 
bility shall not exceed the sum received by it. A further 
stipulation is that all claims for damages shall be pre- 
sented within sixty days. The first notice the company 
had of any claim for damages was this suit. 

The Judges were divided upon the following ques- 
tions : | ee 

Whether the cause of action was complete without 
such claim ? | 
Whether the company could in any event be liable 
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for a greater sum, for error in transmission of an unre- 
peated message, than the sum named in the company's 
stipulation with the sender ? 

Whether, supposing it could be in any case so liable, 
the company, by assuming the duty of forwarding the 
message, became bound to the exercise.of slight care, or 
to the exercise of ordinary care ? 

And, in this connection, whether the message was so 
obscure and uncertain that the defendant was not 
warned by the character of the message that loss would 
result from any failure to — and promptly 
transmit ? 

Whether, supposing none of these avoided the 
plaintiff's claim, the damages are merely nominal, or is 
plaintiff entitled to the difference between the price at 
which he would have bought had his message been de- 
livered and the price at which he afterwards might 
have bought and did not ? 

A further question is embraced in the certificate of 
division which does-not arise upon the facts, but which 
seems to require special notice from the Court. It is 
numbered in the certificate as first question, and is as 
to whether the defendant can be heard to say that it 
was not bound to the exercise of ordinary care in the 
transmission of the message ? 

This case was not tried by a jury, but by the Court, 
on an agreed statement of facts. The Court says: 

“ We find the following as the material facts 1 in the 

case” (Record, p. 15) : 

They thereupon proceeded to say concerning the 
message : 


“The same being furnished and received by the de- 
fendant for the immediate transmission to arles T. 
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Hall, at Oil City, Penn., the usual and ordinary charge 
therefor being paid by ‘plaintiff, through the negligence 
and want of ordinary care on the part of defendant's 
employee at Des Moines, the message so received was 


forwarded to Oil City, Penn., in an imperfect condi- — 


tion,” etc. 


The stipulation of facts contains no admission of nor 
reference to any degree of care or want of it. On the 
contrary, it is expressly so framed as neither to require 
or admit of any findings of fact, but only conclusions of 
law. What it says with regard to transmission of the 
message is as follows : 


“Stipulation of facts to be used j in the trial of the 
above-entitled action. 


“ Defendants received plaintiff’ Ss message at their 
Des Moines office, Iowa, at 8 o’clock A. M., November 
9th, 1882, for immediate transmission to Chas. T. Hall, 
as directed. 

“ The original message is annexed and made a part 
hereof, marked ‘Exhibit A.’ The plaintiff paid the de- 
fendant the usual charge for sending said message. On 
the receipt of said message by defendant’s operator at 
their Oil City, Pa., office, at 11 o’clock A. M., November 
9th, 1882, a part of the address had been omitted. The 
message as received by the operator at Oil City, Pa., 
is annexed hereto, and marked ‘ Exhibit B.’” 


There is no testimony whatever as to how the omis- 
sion occurred. | 

These are the facts, and from them the Court finds 
that through the neglect and want of ordinary care of 
the operator at Des Moines the name was omitted. 
Now, if such a conclusion is deemed by the Court as a 
matter of law to result from the facts, then it should be 
placed in the conclusions of law. As such, we think it 
should be considered by this Court, insist that such a 
conclusion not a proper one, and invite the Court’s at- 


5 


tention to the question further along in our brief. Upon 
the question, however, further we venture to suggest 

pus that the parties having made an agreed statement of 

| : facts this Court should look to it to determine 
£ whether the action of the Court below was right or not. 
This case upon the record is similar to the case of 
Hartranft vs. Wiegman, 121 U. S., 609, where the find- 
ing of the jury having been treated by the parties as an 
agreed statement of facts, the Court considered the 
case upon its merits. 


See also Ins Co. vs. Tweed, 7 Wallace, 44. 
Mumford vs. Wordevell, 6 Wallace, 423. 


ARGUMENT. 
I. 


The suit in this case cannot be main- 
tained without previous notice in writing, 
and that within sixty days after sending 
the message. : 


The condition in the contract is explicit that “ the 
company will not be liable for damages in any case 
where the claim is not presented in writing within sixty 
days after sending the message.” The contention of 
the defendant is that the evident meaning of this clause 
is to fix a time within which claims should be pre- 
sented in writing, and that such presentation of the 
claim should be a condition precedent, without com- 
pliance with which the Telegraph Company is not liable 
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to an action. In other words, that giving notice of the 
claim within sixty days should be a condition precedent 
to any liability on the part of the company. If this be 
the proper construction and meaning of this language 
then it would follow that beginning a suit or action 
upon the claim would not be a compliance with it, be- 
cause the suit must obviously be founded upon a pre- 
existing liability. To hold that the suit or notice of it 
brings into existence a liability, and at the same time is 
founded upon it, is absurd upon the face of it. The 
case differs from that of a demand note in that the lia- 
bility of the company is made conditional upon the 
presentation of the claim in this case, while in the case 


of the note the demand merely fixes the time of 


_ payment of an acknowledged existing liability. In 
all cases where liability is made contingent upon the 
doing a certain thing, such thing is a condition prece- 
dent to the liability. Thus, in case of Bumstead vs. 
Insurance Co., 12 N. Y., 81, Justice ALLEN thus defines 
the effect of a by-law requiring notice of a loss to be 
given within thirty days after the fire. 


“The plaintiff, as a condition precedent to his right 
to recover, was, by the by-laws of the company, bound 
to give notice forthwith of his loss, and within 30 days 
deliver in a particular account of such loss or damage, 
signed with his own hand and verified by his oath or 
affirmation, and also, if required, by his books of ac- 
count and other proper vouchers, and by the conditions 
annexed to the policy, he was bound to furnish an in- 
ventory of all property destroyed or damaged, giving 
the value in cash of the damage sustained to each item— 
whether a building or other property—verified by his 
affidavit. The conditions are reasonable, and for the 
benefit of the insurers, to enable them to decide upon 
their rights and the extent of their liability before the 
are called upon to pay; and no liability attaches until 


“ Po. See EPR Pe OD 


indie deed 2 pee bene 8. 


the xen Ween. them 


Se ae (pe tte oe 


~ en 


they have been complied with by the insured” (Morne 
vs. Harvey, 8 Exch. Rep., 819). 
See also Roach vs. N. Y. & E. Ins. Co., 30 
N. Y., 546. 
Ripley vs. 4tna Ins. Co., 30 N. Y., 163. 
May on Fire Ins., Secs. 5, 460 & 461. 
Riddleberger vs. Ins. Co., 7 Wall, 390. 


Similar clauses have long found a place in the con- 
tracts of carriers and have received the construction 
contended for by the defendant in the case at bar. 
Thus in the case of Express Co. vs. Caldwell, 21 Wal- 
lace, 264, the question involved was as to the effect 
of the requirement in the contract of an express com- 
pany that “the company should not be held liable for 
any loss of, or damage to, the package whatever unless 
claim should be made therefor, within ninety days from 
its delivery to it.” 

Suit was brought after the ninety days and 
without any claim having been made, and Justice 
Srrone, discussing the case, evidently considers the 
presentation of the claim as a condition precedent 
to the right to sue. On page 268 he says: “It 
may be remarked, in the first place, that the stipulation 
is not a conventional limitation of the right of the 
carrier's employer to sue. He is left at liberty to 
sue at any time within the period fixed by the 
Statute of Limitations. He is only required to make 
his claim within ninety days, in season to enable 
the carrier to ascertain what the facts are, and having 
made his claim he may delay his suit.” 


See also Farnham vs. C. & A. R. R. Oo., 55 
Pa. St., 53. 

Lewis vs. G. W. R. RB. Co., 5 Hurl. & Nonm., 

867. : 
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In the case of Wolf vs. The Western Union Tel- 
egraph Company, 62 Pa. St., 83, the validity end effect 
of this same stipulation was before this Court. In that 
case the message was sent October 23d, 1866, and the 
suit was brought December 13th, 1866, just fifty-one 
days afterwards. There was no written claim presented 
to the defendant, and one of the grounds of defense 
was that this condition had not been compelled with. 


sented the following point : 


“ The plaintiffs did not present their claims for dam- 
ages in writing within sixty days after sending the mes- 
sage, as provided in the contract ; therefore they cannot 
recover, and the verdict of the jury must be for the de- 
fendant.”. The Court adopted this poimt and there- 
upon a verdict was rendered in favor of the defendant. 
Upon appeal the judgment was affirmed by the Su- 
preme Court, the evident construction of the clause by 
the Court and counsel being that the bringing of a suit 
within sixty days did not comply with the condition. 


In the case of Cole vs. W. U. Tel. Co., 33 Minn., 
227, the Court, per VANDERBURGH, J., say (p. 228) : 


“It cannot be contended that a regulation requiring 
the sender of a message to present his claim for dam- 
ages in writing promptly to the company is an un- 
reasonable one. Considering the character of its busi- 
ness, such regulation would be necessary for its own 
protection, and to enable it seasonably to ascertain the 
facts in the case, and to secure or preserve the proper 
evidence. It is not a regulation intended to shield the 
company from the consequences of neglect of duty on 
its part, put prescribing a duty to be performed by the 
plaintiff before he should be able to maintain his action.” 
(Citing Wolf vs. W. U. Tel. Co., supra). 


In the recent case of Western Union Tel. Co. vs. 
McKinney, 5 Tex. Law Rev., 173, the plaintiff failed to 


Upon the trial in the Court below, the defendant pre- 
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present any written claim, but brought suit within the 
sixty days limitation. 

The Texas Court of Appeals, speaking through 
Wiiiso0n, J., say: : 

‘“‘ It was not complied with by the appellee unless the 
institution of this suit within the sixty days was a com- 
pliance therewith. It was held by the trial judge that 


the suit was equivalent to a written claim for damages 
presented to the company. While this may be true, 


we do not think it was a compliance with the stipulation 
as to this action. This stipulation was a condition 
cedent to appellee's right to recover any damages. nil 
he had performed it, he had no cause of action.” - 


See also 
_ Young vs. W. U. Tel. Co., 65 N. Y., 163. 
Heimann vs. W. U. Tel. Co., 57 Wis., 562. 


XI. 


The admitted fact that a telegraph com- 
pany has not promptly and correctly de- 
livered a message which has been entrusted 
to it, does not by itselfsupport a conclusion 
of negligence on the part of the company ; 
but the plaintiff must also adduce proof in 
support of that conclusion. The proof 
requisite in the case of an unrepeated mes- 
sage must show the want of even slight 
care, and that the company has therefore 
misconduct. 


The question of due care is to be measured in this 
case by the character of the undertaking of the defend- 
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ant. If it held out its instrumentality as reliable and 
accurate so that the sender could rely upon it under 
all circumstances, then the fact that the receipt of the 
message at Oil City with some words omitted might 
justly be held to warrant the inference that there was 
at some point in the transmission want of ordinary care. 
In the proposition which the defendant made for the 
carriage of messages, and which by the acceptance of 
the plaintiff thereby became the contract governing the 
parties in this matter, the Telegraph Company plainly 
notified the sender of the message of the unreliability 
of the instrument employed, in these words, “ 'To guard 
against mistakes or delays the sender of a meéssage 
_ should order it repeated ; that is, telegraphed back to 
the originating office for comparison.” Such liability 
to mistake in view of the agency employed is so well 
understood as to be judicially noticea and commented 
upon in some cases. Thus Judge CHRISTIANCY in dis- 
cussing the case of Western Union Telegraph Company 
vs. Carew, 15 Michigan, 525, uses this language : 

“But it would be extremely unjust, and considering 
the small amount of compensation for sending a mes- 
sage, would effectually put an end to this method of 
correspondence, to hold them absolutely lable as in- 
surers for the entire correctness of all messages trans- 
mitted, or to hold them responsible for all damages 
which might accrue from an error, especially when only 
a single tiansmission, without repeating, is relied upon 
or paid for, or to deny them all power by rules, 1 2gula- 
tions or notices to limit their liability even in this 
case of repeated messages. And it would be equally 
unreasonable to require them to repeat a message when 
they are paid only for a single transmission.” 

‘ And while in settled weather, or when the normal 


condition or operation of the electrical currents is not 
affected by any temporary or local disturbance, a single 


| 

‘ 

’ 

° ' e 

1 

) 

‘ 
yf 
6 


. 
a. 
a 5 


Fe Se ee | 


® 


oe 


seams 
o 
~~ = Dell actmnnty lt ros 
- ~— eo Ff - ewe - 7. eo pene n ge ~~. » rf pie ~ aall "Ee 
me. po aw ON gta 
Leh i" 
‘ ees 
fal ee 
; we k 


11 


transmissi — a skillful operator may be relied — 
as a general rule and for matters of comparatively | 
importance, yet it must be well known to most men (if 
not to all who have such a degree of intelligence as to 
be likely to resort to this mode of 
the electrical state of the atmosphere is liable to sud- 
den and violent changes, extending over areas of greater 
or less extent, which cannot be foreseen or guarded 
against, and which materially affect the currents trans- 
mitted from a battery along the wires, and for a time 
render the operation of the instruments uncertain and 
unreliabie ; that these disturbances often affect distant 
portions of the line or a connecting line, while their in- 
fluence may be scarcely felt or not felt at all at the 
station from which a message is sent, and that there- 
fore to insure entire and uniform correctness, the only 
safe method is to have the message verified by re- 
peating it back to the station from which it was sent.” 


It is, therefore, in view of the above well-known 
facts, no evidence of want of care that a message is not 
delivered as received. , 


UPON THE QUESTION OF THE PROPER RULE OF DAMAGES 
to be applied in this case, the authorities fully bear us 
out in the contention that the only recovery which can 
be sustained is for the amount of tolls paid. If we are 
correct in the position that the regulation as to 
the consequences of sending a message without 
having it repeated is a reasonable regulation in 
view of the uncertainty of the elements employed in its 
transmission then it follows as a necessary conse- 
quenc that the plaintiff, knowing of this condition of 
affairs, and assenting to it by sending his message 
subject to such conditions, must now consent to be 
controlled by it in all respects in his recovery. 


ce) that 
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In the case of Express Co. vs. Caldwell, supra, this 
Court said : 


“It is now the settled law that the responsibility of a 
common carrier may be limited by an express agree- 
ment made with his employer at the time of his accept- 
ing goods for transportation, provided the limitation be 
such as the law can recognize as reasonable and not 
inconsistent with public policy.” 


And in Hart vs. Pennsylvania R. R. Co., 112 U. S., 
331, this Court, in applying this test of reasonableness 
and consistency, has further said : 


‘The distinct ground of our decision in the case at 
bar is that where a contract of the kind, signed by the 
shipper, is fairly made, agreeing on the valuation of the 
property carried with the rate of freight based on the 
condition that the carrier assumes liability only to the 
extent of the agreed valuation, even in case of loss or 
damage by the negligence of the carrier, the contract 
will be upheld as a proper and lawful mode of securing 
a due proportion between the amount for which the 
carrier may be responsible and the freight which he 
receives, and of protecting himself against fanciful and 
extravagant valuations.” 


“That there is and ought to be no difference in this 
respect between a telegraph company and a common 
carrier, certainly no distinction against a telegraph 
company, seems to have been in effect already stated by 
this Court in Express Co. vs. Caldwell, supra, in which 
the Court says : 


“ Telegraph companies, though not common carriers, 
are engaged in a business that is in its nature almost, 
if not quite, as important to the public as is that of 
carriers, Like common carriers they cannot contract 
with their employers for exemption from liability for 
the consequences of their own negligence. But they 
may by such contracts, or by their rules and regulations 
brought to the knowledge of their employers, limit the 
measure of their responsibility to a reasonable extent. 
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Whether their rules are reasonable or unreasonable 
must be determined with reference to _ policy, 
pee as in the case of a carrier. And in Wolf vs. 

e Western Union Telegraph Company, a case where 
one of the conditions of a telegraph company, printed 
in their blank forms, was that the company would not 
be liable for damages in any case where the claim was 
nut presented in writing within sixty days after sending 
the message, it was ruled that the condition was bind- 
ing on an employer of the company who sent his 
message on the printed form. The condition printed 
in the form was considered a reasonable one, and it 
was held that the employer must make claim according 
to the condition, before he could maintain an action. 
Exactly the same doctrine was asserted in Young vs. 
The Western Union Telegraph Company.” 


It is well settled that telegraph companies are not 
subject to that rigid common law liability which at- 
taches to common carriers as insurers of the goods 
which they have placed in their hands for transporta- 
tion. | 

To hold telegraph companies as insurers of the safe 
delivery of every message intrusted to them would be, 
says Mr. Justice BREEsE in thecase of Tyler vs. W. U. 
Tel. Co., 60 Ills., at p. 428, ‘‘ too rigid a rule.” 

There have been numerous decisions to this effect 


from which may be selected the following : 
Grinnell vs. W. U. Tel. Co., 113 Mass., 299. 
Birney vs. N. Y. & Washn. Tel. Co., 18 Md., 
341. 

Ellis vs. Am. Tel. Co., 13 Allen, 226. , 
W. U. Tel. Co. vs. Carew, 15 Mich., 532. 
Schwartz vs. A. & P. Tel. Co., 18 Hun., 157. 
Breese vs. U. S. Tel. Co., 48 N. Y., 132. 
Pinckney vs. Tel. Co., 19S. C., 71. 

See also, Lawson on “ Contracts of Carriers,” p. 3. 
Hart vs. W. U. Tel. Co., 66 Cal. 579. 
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Passmore vs. W. U. Tel. Co., 78 Penn. St., 
238. | 
Aiken vs. W. U. Tel. Co., 5 S..C., 358. 


Says Mr. Chief Justice Gray in the leading case of 
- Grinnell vs. W. U. Tel. Co., 113 Mass., 301 : 


“ The liability of a telegraph company is quite unlike 
that of a common carrier. A common carrier has the 
exclusive possession and control of the goods to be car- 
ried, with peculiar opportunities for embezzlement or 
collusion with thieves ; the identity of the goods re- 
ceived cannot be mistaken ; their value is capable of 
easy estimate and may be ascertained by inquiry of the 
consignor, and the carrier’s compensation fixed accord- 
ingly ; and his liability in damages is measured by the 
value of the goods. <A telegraph company is entrusted 
with nothing but an order or message which is not to be 


~ earried in the form in which it is received, but is to be 


transmitted or repeated by electricity, and is peculiarly 
lable to mistake ; which cannot be the subject of em- 
bezzlement ; which is of no intrinsic value ; the im- 


' portance of which cannot be estimated except by the 


sender, nor ordinarily disclosed by him without danger 
of defeating his own purposes ; which may be wholly 
valueless if not forwarded immediately ; for the trans- 
mission of which there must be a simple rate of com- 
pensation ; and the measure of damages for a failure to 
transmit or deliver which, has no relation to any value 
which can be put on the message itself.” 


The precise point in question, viz.: that the Tele- 
graph Company can be held liable only for gross mis- 
conduct or culpable negligence, was expressly held in 
the following cases, and is indicative of the weight of 


authority : | 
McAndrew vs. Electric Tel. Co., 17 C. B., 3. 
Breese vs. U. S. Tel. Co., 48 N. Y., 132. 
Mann vs. W. U. Tel. Co., 37 Mo., 432. 
Grinnell vs. W. U. Tel. Co., 113 Mass., 299. 
Clement vs. W. U. Tel. Co., 137 Mass., 227. 
Hart vs. W. U. Tel. Co., 66 Cal., 579. 


s 
OO Nah ernserssteincnty, ie AO em ny — a 4- 
s 


ae Sec tae 
OES Fe eee 
SY Pees. 


15 


Pinckney vs. W. U. Tel. Co., 19 So. Ca., 71. 
Lassiter vs. W. U. Tel. Co., 89 N. C., 334. 
Passmore vs. W. U. Tel. Co., 78 Penn St., ~ 

238. Ss 

U. S. Tel. Co. vs. Gildersleeve, 29 Md., 232. . 
Becker vs. W. U. Tel. Co., 11 Neb., 87. 
W. U. Tel. Co. vs. Neill, 57 Tex., 283. 
W. U. Tel. Co. vs. Carew, 15 Mich., 525. 
White vs. W. U. Tel. Co., 14 Fed. R., 710. 
Jones vs. W. U. Tel. Co., 18 /d., 717. 


| In the leading English case of MlacAndrew vs. Elec- 
tric Tel. Co., 17 Com. Beach, 3, Jervis, C. J. (p. 14), 
speaking of the stipulation, that ‘‘ The company will not 
be responsible for mistakes in the transmission of unre- 
peated messages from whatever cause they may arise,” 


says : 


‘“ So far from that being, as my Brother Byles sug- 
gests, an unreasonable qualification or limitation of 
the company’s liability, it seems to me to be perfectly 
just and reasonable that means should be afforded to 
Fee Pac the company of ascertaining, by repetition, the correct- 
ness of the translation of the messages delivered to 
them for transmission.” 


Says CROWDER, J., in the same case (p. 15): 


“ The public have thus the opportunity of transmit- 
ting unimportant messages fora small charge; or, if 
it be matter of importance, they may, at a moderate 
additional charge, have the message repeated, and so 
obtain a certainty almost of its being transmitted with 
perfect accuracy. I see nothing unreasonable in that.” 
+ % % *% *% % 

‘“‘ This was the case of an unrepeated message, in the 
transmission of which one word has been, by mistake, 
substituted for another. That, it seems to me, is 
clearly a mistake within the regulation or condition in 
question ; and that regulation not being, in my opinion, 
an unreasonable one, I concur with my Lord Chief- 


oy ia Ts 5 . 
ES ee eG BS a a 


. PP Rete ED Ue eR ee 


16 


Justice in thinking that the nonsuit in this case ought 
not to be set aside.” 

“The liability of a telegraph company may be 
limited by reasonable stipulations expressed in its ol 
contracts with the senders of messages ; and, according _ 
to the weight of authority, » regulation that the lia- 
bility of the company for any mistake or delay in the 4 
transmission or delivery of a message, or for not deliv- 
ering the same, shall not extend beyond the sum re- 
ceived for sending .it, unless the sender orders the 
message to be repeated by sending it back to the office 
which first received it, and pays half the regular rate 
addition, is a reasonable precaution to be taken by 
the company, and binding upon all who assent to it, so 
as to exempt the company from liability beyond the 
amount stipulated, for any cause except willful mis- 
conduct or gross negligence on the part of the com- 
pany.” | 


Grinnell vs. Western Union Telegraph Co., 
113 Mass Regorts, at p. 302 


“ On the other hand, the convenience of the op 
site course is not less manifest. Instead of passing 
every message twice over the line, those only are to be 
repeated which from their importance demand peculiar 
care. And as the company cannot know what tele- 
grams fall within this category, the question is referred 
to the person chiefly interested. Obviously, he who 
sends a communication is best qualified to judge 

whether it should be returned for correction. If he 
asks the company to repeat the message and they fail 
to comply, they will et be answerable for any in- 
jury that may result from the omission. If he does not 
make such a request, he may well be taken to have ac- 
quiesced in the conditions which they prescribe—and, 
at all events, cannot object to the want of a precaution 
he has virtually waived. Itis not a just ground of 
complaint that the power to choose is coupled with an 
obligation to pay an additional sum to cover the cost 
of repetition. If it were not, the company would in all 
probability be called on to repeat every message, with 
the inevitable result of putting the public to an in- 
crease expense, without any corresponding gain. 
Passmore vs. W. U. Tel. Co., 78 Penn. St., 
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“ The conditions are reasonable, and not against pub- 
lic policy ; on the contrary, they subserve to carry out 
the objects for which telegraphic associations are cre- 
ated, and especially to secure the receipt of a message 
in the words in which it is written and delivered for 
transmission. A party using sucha blank and writing 
his despatch thereon assents to the terms and condi- 
tions on which it is to be sent. If he omits to read or 
to become informed of them, it is his own fault. A 


- contract voluntarily signed and executed by a party, in 


the absence of misrepresentation or fraud, with full a 


‘ portunity of information as to its contents, cannot 


avoided on the ground of his negligence or omission to 
read it, or to avail himself of such information.” 


Breese vs. W. S. Tel. Co., 48 N. Y., at p. 139. 


“At the trial the only. proof given by the plaintiff - 
to show negligence on the part of the defendant was 
the admitted fact that the message was delivered in its 
altered form.” * * * 

“With respect to the reasonableness of stipulations of 
the character of that under consideration we find upon 
careful examination that according to the weight of 
authority a regulation that the hability of the company 
for any mistake or delay in the transmission or delivery 
of the message, or for not delivering the same, shall not 
extend beyond the sum received for sending it unless 
the sender orders the message to be repeated by send- 
ing it back to the office which first received it and pays 
half the regular rate additional is a reasonable precau- 
tion to be taken by the company and binding upon all 
who assent to it so as to exempt the company from lia- 
bility beyond the amount stipulated for any cause except 
willful misconduct or gross negligence on the part of 
the company, and we so hold.” : 

Hart vs. W. U. Tel. Co., 66 Cal., at p. 583. - 


‘The burden rests upon the plaintiffs in the case to 
maintain the issues which they present ; that is, thé 
burden rests upon the plaintiffs to show that this error 
or mistake occurred through the culpable negligence or 


gross carelessness of the operators or employees of the 


defendant company. It is not sufficient for them to say 
that there is a mistake which has occured in transmit- 
ting the dispatch to the office of thecompany in St. 
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Louis, but they must show that it occured through the 
gross carelessness and or culpable oo of the 
employees of the defendant company. The defendant 
in this case, of course, denies this carelessness or negli- 
gence, and it further claims that it should be relieved 
from responsibility for the transmission of this dispatch 

because it was obscure.” * * * 
‘‘The jury are instructed that in this case in no sense 
is the defendant to be held liable as a common carrier 
or subject to the rule governing common carriers ; nor 
is the defendant to be held as an insurer of the correct 
transmission of the message; nor is the defendant 
liable for a failure to exercise extraordinary care, or 
failure to exercise even ordinary care and diligence in 
the transmission of this message, the same being an 
unrepeated message, and before the plaintiffs can re- 
cover any more than nominal damages herein, which is 
the price of sending the message, it is incumbent on 
the plaintiffs to establish by preponderance of the evid- 
ence that the defendant, it agents or servants were 
guilty of gross negligence or willful misconduct in its 

duty herein.” 
Foster, J., charging jury in White vs. W. 0. 
Tel. Co., 14 Fed. BR. 715, 717. 


“ It is sufficient to say that the weight of authority 
and the ablest and best reasoned cases establish the 
doctrine that the conditions contained in the blank on 
which the plaintiff wrote his message and to which he 

assented, are reasonable and valid to the extent of pro- 
tecting the telegraph company from damages for any 
error or mistake occurring in the transmission of the 
message, unless it is shown affirmatively that such 
error or mistake was the result of gross negligence or 
fraud on the part of the company, and that mere proof 
of the fact that there is a mistake of a word or figure 
in the message is not sufficient evidence of negligence 
or fraud to render the company liable beyond the 
amount stipulated for in the contract of the parties.” 
Jones vs. W. U. Tel. Co., 18 Fed. R., 718. 


** As we have already seen where such rules and reg- 
ulutions are in force, and the message is sent with ref- 
erence to them, the company cannot be made liable be- 
yond the amount received for sending the message, and 


interest, except for injuries caused by gross negligence 

or willful adueubieen a the part of its agente. And so 

the jury were told as shown by the instruction above 
quoted and others of like import.” 

“ The eighth paragraph of the instructions is pointed 
out by counsel as specially objectionable and was in 
these words : 

“If there were such rules and regulations 80 as- 
sented to, the mere fact that there was an error in the 
message as delivered would not of itself, without further 
proof of carelessness, be sufficient to authorize the plaintiff 
to recover anything beyond the price of the mesrage and 
enterest thereon.” There is no error in this instruction, 
which is fully supported by the authorities already 
cited. The jury did return a verdict in favor of the 
plaintiff for ee sum paid by him for sending the mes- 
sage, which was all he was entitled to, gross -negligence 
or willful misconduct being neither charged nor proved, 
and he being clearly subject to the rule or regulation 
by which the company restricted its liability to that 


amount.” 
Becker va. W. U. Tel. Co., 11 Neb., at p 94. 


WE svuBmIT that these cases fully disclose the estab- 
lished law controlling this feature of the case. 


XII. 


Upon no hypothesis of negligence can 
the assessment of damages as made by the 
Court be sustained. Plaintiff has not sus- 
tained his contention that he has been 
injured to the amount of $1,800 as the 
direct natural result of the failure of the 
company to deliver this message as it was 
received. 


The stipulation of facts makes it entirely clear first 
that that purchase of 10,000 barrels of oil was contin- 
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gent upon the judgment of Charles T. Hall, as to 
whether he thought it was safe or not. Secondly, the 
profit of $1,800 was contingent upon the plaintiff's 
judging it best to sell the oil on the following day. 
As to the first, Charles T. Hall undertakes to say that 
he remembers he would have judged it safe to buy if 
he had received the message at a certain hour. 

Perhaps he might have thought so at six o’clock that 
evening in the light of the events of the afternoon with 
oil rising all the time, but it is a sort of ex post facto 
wisdom to which but little value is to be given. But 
assuming that as true, and that he would have bought, 
as he says, for the plaintiff, even the plaintiff does not 
have the assurance to suggest that he would have had 
the wisdom to sell it again when so high. Perhaps he 
might, and perhaps under the stimulus of a rising 
market might have held on until it again fell 
to a lower price. However, the very fact that 
the making of the alleged loss required the inter- 
position of a distinct, independent transaction, re- 
moves it, in a legal sense, from such connection with 
this occurrence as to make it a remote effect and not 
an immediate one. This test of directness of con- 
nection is given in the case of Milwaukee, etc., Ry. Co. 
vs. Kellogg, 94 U. S., 474, 475, where Justice Strona 
thus states the tests: | 


“The question always is, was there an unbroken 
connection between the wrongful act and the injury—a 
continuous operation? Did the facts constitute 
a continuous suctession of events, so _ linked to- 
gether as to make a natural whole; or was there 
some new and independent cause intervening be- 
tween the wrong and the injury? * * * We 
do not say that even the natural and probable 
consequence of a wrongful act or omission are in 
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all cases to be chargeable to the misfeasance or non- 
feasance. They are not when there is a sufficient and 
independent cause operating between the wrong and 
the injury. In such acase the resort of the sufferer 
must be to the originator of the intermediate cause. 
But when there is no intermediate efficient cause, the 
original wrong must be considered as reaching to the 
effect and proximate to it. The inquiry must, there- 
fore, always be whether there was any intermediate 
cause disconnected from the primary fault, and self- 
operating, which produced the injury.” 


f the presence of an “ intermediate cause, disconected 
Pan ing, which pro- 
‘“‘ duced the injury,” be thus an bar to a recov- 
ery based on the original fault, it seems to be equally 
clear and true that the absence of an “ intermediate 
““ cause decomnectesfeEe ine primary fault and self- 
‘“*‘ operating,” which was to produce the gain, and 
without which it could not be realized, should be just 
as effective when the action is not for loss incurred, but 
for profits which have not been made. 

The same test is given by the Court of Appeals of 
New York in the leading case of Griflin vs. Colver, 16, 
N. Y., 489, where the distinction is very clearly stated, 
as follows, by SELDEN, J.: 


the primary fault, and sel 


‘“‘ The broad, general rule in such cases is, that the 
party injured is entitled to recover all his damages, in- 
cluding gains prevented as well as losses sustained ; 
and this rule is subject to but two conditions. The 
damages must be such as may fairly be supposed to 
have entered into the contemplation of the parties when 
they made the contract ; that is, must be such as might 
naturally be expected to follow its violation ; and they 
must be certain, both in their nature and in respect to 
the cause from which they proceed.” 

‘“‘ The familiar rules on this subject are all subordi- 
nate to these. For instance, that the damages must 
flow directly and naturally from the breach of contract 
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is a mere mode of expressing the first; and that they 
must be not the remote but proximate consequence of 
such breach, and must not be speculative or contingent, 
are (different modifications of the last.” 
See also to same effect Masterton vs. Mayor, 
7 Hill, 61. 


The principles laid down in Griffin vs. Culver, cer- 
tainly have full application to telegraph cases. 
See Sutherland on Damages, Vol. 3, 298. 


The precise question involved in this case is dis- 
cussed in the case of Graham vs. W. U. Teleg’h Co., 
1 Colorado, 230 (Allen’s Telegraph Cases, 578), in 
which claim was made for profits which might have 
been made upon oils which he ordered by telegraph, 
his message not being delivered. His claim for profits 
he might have made had _ the oil been shipped, was en- 
tirely disallowed as not being a direct or natural conse- 

. quence of the negligence complained of. 

The case of Kiley vs. W. U. Tel. Co., 39 Hun, 158, is 
very much in point. There plaintiff sent the following 
unrepeated message to his brokers in Bradford, Pa. : 

“ Buy the twenty-five in to-morrow morning at best.” 
lt appeared that this was an order-to buy 25,000 bar- 
rels of oil at the market price, on margin. The message 
was never delivered. Plaintiff ordered the oil to be 
purchased to comply with the terms of a sale of that 
amount which he had made previously. Subsequently 
plaintiff purchased 25,000 barrels of oil for said pur- 

pose but the market had risen and he was obliged to 
pay more than he should have paid had the message 
been properly delivered. To recover the difference he 
sued the company ; but it was held that, assuming that 
the dealings between the parties might be treated as 


o> 


23 


legitmate and recognized as valid, the plaintiff had 
failed to make a case for the assessment of damages 
and that his recovery should be limited to the message 
tolls. 


Says BarkEp, J., at p. 162: 


“The message did not relate to the sale or transfer 
of any property owned by the plaintiff, and its non- 
delivery did not operate to diminish the value of or 
change the situation of any item of his estate. The 
claim that a case was made for the assessment of dam- 
ages is based upon the idea that it was an offer to pur- 
chase, for the plaintiff insists that by the failure to 
deliver the message he lost an opportunity to purchase 
oil at the price established by the market on Monday 
morning, and before he was advised that the message 
had not been delivered oil advanced, and he seeks to 
recover of the defendant the advance in the price as his 
damages.” * * * 

‘Tf a merchant on his way to a commission house 
with an intention of making a purchase of some of the 
merchandise there held for sale, at the price then placed 
upon it, and his arrival is delayed for a few hours be- 
cause the carrier with whom he has taken passage has 
not kept his agreement, and the hour of his arrival is 
delayed, and in the meantime the goods which he in- 
tended to purchase have advanced in price, is it the 
law that in a suit against the carrier for a breach of his 
contract the latter is liable in special damages for the 
loss in profits which the merchant claims he has sus- 
tained because he failed to make a purchase of the 
goods at their price at the time when he should have 
arrived according to the promise of the carrier? Who 
can say that he would have made the contemplated 
purchase? It is true that he might have done so, but 
there is no certainty that he would have made and con- 
cluded a contract. 

“ This case is to be distinguished from a class of 
cases where the message was erroneously transmitted 
and its sense and meaning changed by an alteration, 
and the party to whom it 1s addressed acts on its terms as 
delivered and thereby causes damages to the sender of the 
communication.” * * * (p. 164). 

“It is a cardinal rule on the subject of damages, 
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that one party shall recover all the damages he has 
sustained, occasioned by the breach of the contract by 
the other party. This rule is modified in its applica- 
tion, by two others. The damages which may be 
recovered, must be the natural and direct result arising 
from the breach of the agreement, and must also be 
certain both in their nature and in respect to the cause 
from which they flow. Under the rule thus qualified, 
speculative, contingent and remote damages which 
eannot be traced directly to the breach complained of, 
are excluded. 

Applying these propositions in the cases as they 
arise, such damages are only allowed as may be fairly 
supposed to have entered into the contemplation of the 
parties when they made the contract, and might 
naturally be expected to follow its violation. Under 
the rule thus formulated, we are of the opinion that the 
damages sought to be recovered in this case, were in 


_ their character uncertain and speculative.” 


Beaupre vs. P. && A. Tel. Co., 24 Minn, 155, was a 
case where plaintiff's merchants, in St. Paul, sent fol- 
lowing message to a wholesale pork dealer in Dubuque : 
‘Dispatch received. Will take two hundred extra- 
mess, price named.” Defendant undertook to forward 
the message, but negligently delayed sending it three 
days, and did not inform plaintiff of the delay. At 
the end of that time plaintiffs were compelled to sup- 
ply themselves at an advanced price; and sought to 
recover the difference from the Telegraph Company. 
It was held, however, that they could only recover the 
tolls, but no loss resulting from the advance in the 
price of pork, the damages claimed on this account not 
arising naturally from the breach of contract; and not 
being such as might reasonably be supposed to have 


been contemplated as the probable result of the 


breach. 
Says Youne J., for the Court (p. 161) : 


“The message purports to relate to some business 


rs. 


transaction, the nature of which is not disclosed. It 
gives no intimation of the magnitude or importance of 
the business involved, or of the amount of — 
that might result from a delay in transmitting it. ) 
company might have known from the tenor of the 
message that it related to a purchase of goods, and 
was presumably of some value ; but the message itself 
“will take 200 extra-mess, price named,” would hardly 
have informed the defendant of the nature, quantity, 
price or value of the goods which the plaintiffs offered 
to take. The damage the plaintiffs might snffer from 
a rise in the market price of pork, if this message were 
not seasonably delivered, could hardly have entered 
into the contemplation of the defendant, at the time it 
received and undertook to transmit this message, as a 
probable consequence of the breach of its contract.” 


In the case of Lowery vs. W. U. Teleg’h Co., 60 N. 
Y., 198, this question of remoteness was under consid- 
eration. The message in this case asked that $500 be 
sent to the sender. By negligence the $500 was made 
to read $5,000. The $5,000 was sent and the sender 
of the message thereupon appropriated the money to 
his own use and absconded. In an action against the 
Telegraph Company brought by the receiver of the 
message for the $5,000, it was held that the negligence 
of the defendant was not proximately related to the 
loss, and, therefore, the defendant was not liable for 
such loss. The distinction contended for in the case 
at bar is very clearly put by ANDREWS, Judge, as fol- 


~ lows: 


“Tt is not easy, and it is probably impossible, to 
furnish any single test by which it may be determined 
in all cases, whether damages claimed in an action of 
tort are sufficiently proximate to authorize a:recovery. 
They are considered too remote when, though arising 
out of the cause of action, they could not, in the ordi- 
nary course of things, be expected to have arisen, and 
do not flow naturally from the wrong. So, also, where 
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they have been immediately _—" by the independent, 
willful or tortious act of a third person intervening be- 
tween the misconduct of the defendant and the damage, 
if such intervening wrong could not naturally have 
been anticipated. * * 

The recovery allowed in this case cannot, I think, be 
maintained within the principles governing the liability 
of a defendant in an action for negligence. The mis- 
take of the Telegraph Company was the antecedent of 
the loss sustained by the plaintiff, but it was not, ina 
mena sense, the cause of it.” 


Now, applying the principles of these cases, we see 
that, in order to make out a case of loss to the plaintiff, 
two independent transactions must intervene between 
the negligence complained of and the claimed loss. 
The loss is wholly a speculative one in every sense of 
‘the word. The plaintiff did not lose any money on the 
intended purchase, because he did not make such pur- 
chase. He did not lose any money by buying subse- 


quently, because of a rise in the price of oil, because he | 


did not make such subsequent purchase. Had he on 
the next day made a purchase at the advance price, 
then he would have some foundation, not only in 
reason, but also in authority for the claim that the ad- 
ditional amount paid by him, was the amount lost by 
him in consequence of the defendant's negligence. 
Such is the case of Western Union Telegraph Co. vs. 
Wagner, 55 Peaona. St., 262; but the principle of that 
case has no application to the case we are considering. 
So, also, the cases of Manville vs. W. U. Telegraph 
Co., 37 Iowa, 214; True vs. International Telegraph 
Co., 60 Maine, 9, and Western Union Telegraph Co. 
vs. Fenton, 52 Indiana, 1, in all of which the damages 
resulted directly from the negligent act of the de- 
fendant. | : 


Pan 


In still another aspect the assessment of the dam- 
ages in this case is wrong. That is, that such a result 
could not be said to be in the contemplation of the 
parties to the contract. The general principles of com- 
pensation, in case of breach of contracts of this class 
as laid down in Hadley vs. Baxendale, 9 Exch., 341, are 
still applied. In many of the cases already cited this 
case is cited with approval. It certainly presents a 
rational principle by which to determine the extent of 
liability in the case of contracts, and as such is ap- 
proved by most of the courts of this country, and may 
be said to fairly express the law. Now, it can scarcely 
be held to have been within the contemplation of the 
parties to this contract that Hall should judge it safe 
to buy this oil on this day and that the plaintiff should, 
on the following day, resell it, and in case of failure to 
convey this message as delivered that the defendant 
should respond as if all these things had been done. 
Upon this phase of the issue we have a valuable case 
in Sanders vs. Stuart, L. R., 1 C. P. D., 326, where the 
plaintiff claimed the right to recover commissions he 
would have earned upon an order to which the message 
related, and which he therefore lost by the neglect to 
send the message. Lord CoLermeéeg, C. J., thus dis- 
poses of this branch of the case : 


“The plaintiffs in this case were merchants in this 
country; the defendant a person who made his living 
by collecting messages and transmitting them by tele- 
graph to, amongst other places, America. He received 
from the plaintiffs for transmission to New York a mes- 
sage, in words by themselves, entirely unintelligible, but 
which could be understood by the plaintiffs’ correspond- 
ent in New York as giving a large order for certain goods, 
on which the plaintiffs, if the order had been confirmed, 
would have earned a considerable commission. The 
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defendant, through admitted negligence, did not trans- 
mit the message, and the plaintiffs admittedly lost 
thereby considerable profits which they would other- 
wise have made by the transaction. The action was 
for negligence in not transmitting the message ; the 
verdict was for the plaintiffs, and the question arises as 
to the due measure of damages. The plaintiffs seek to 
retain the verdict for a sum intended to represent the 
loss of profit above mentioned. The defendant insists 
that such damages are not within the rule laid down in 
Hadley vs. Baxendale, and ever since approved of and 
acted on, and that in this case there is nothing to war- 
rant a verdict for damages more than nominal. Upon 
the facts of this case we think that the rule in Hadley 
vs. Baxendale applies, and that the damages recover- 


‘able are nominal only.” 


To same effect see cases cited before. Also, 

Shields vs. Telgh. Co., Allen’s Telgh. 
Cases, 5. 

Kinghorne vs. Telgh. Co., 18 U. C., Q. B. 
Rep., 60. if | 

Stevenson vs. Tel. Co., 8B WC. Q. B., 530. 

Landsberger vs. Telgh. Co., 32 Barb. (N. Y.), — 
530. 

Baldwin vs. Telgh. Co., 45 N. Y., 744. 

Beaupre vs. P. & A. Telgh. Co., 21 Muinn., 
155. | . 

U.S. Telgh. Co. vs. Gildersleeve, 29 Md., | 
222. 

White vs. W. U. Telgh. Co., 14 Fed. Rep., 
716. 

Smith vs. W. U. Telgh. Co., Ky. Ct. of Ap- 
peals, 1885, Vol. 20, Reporter, 240. 

Pennington vs. W. U. Telgh. Co., N. W. 
Reporter, Vol. 25, 838. 

McCell vs. W. U. Tel. Co., 7 Abb. New 
Cases, 151. 

Hibbard vs. W. U. Tel. Co., 33 Wis., 558. 

WaGER SWAYNE, 
Rush TaGGaktT, 


Of Counsel for Plaintiff in Error. 
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In the Supreme Court of the United States 


OCTOBER TERM, 1887. 


No. 85. 


THE WESTERN UNION TELEGRAPH Com- 
PANY, 
Plaintiff in Error, 
AGAINST 


GeEorGE F. HALL. 


Oral Argument of Wager Swayne, of 
Counsel for Plaintiff in Error, de- 
livered Wednesday, November 30, 
1887. 


Mr. Swayne said : 

I regret very much, may it please your Honors, the 
absence of the counsel for the plaintiff, for the reason 
that the case itself, if it go beyond the technical point 
which lies at the threshold of the discussion, is one of 
very great consequence to the plaintiff in error, and 
while a very full brief has been filed for the defendant 
in error, I am conscious that the personal absence of 
his counsel ought to restrain me from so thorough a 


°} 
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discussion of the case as I should otherwise have been 


only too happy to present. 


THE CHIEF-JusTICE: No one appears on the other 
side ? 


Mr. SwaynE: No one is here present representing 
the other side. The counsel for the defendant in error 
wrote the clerk that he expected to be here, but he is 
not here. Indeed, in his letter he intimated some 
doubt about his being present. __ 

The case comes here, may it please your Honors, 
upon a certificate of division from the Southern Dis- 
trict of lowa, and the issues presented by the certifi- 
cate, while they are distributed among six enumerated 
questions, are in point of fact but three, the first of 
those being whether, under the circumstances of this 
case, the plaintiff had a right to sue; the second being 
whether or not, if the right to sue be presupposed, his 
recovery of damages should not be limited. 


Mr. Justice MILLER: Who do you call the plaintiff ? 


Mr. SwaynE ; The plaintiff below, may it please your 
Honor ; he is the defendant in error. As I say, the 
second question is whether or not the plaintiff below, 
the defendant in error, if he had a right to sue. should 
or should not be limited as to the amount of the recov- 
ery by the fact of his signature to certain stipulations 
offered to him by the defendant corporation at the time 
of the contract upon which the suit is brought. And 
the third question is as to the measure of damages if 
the second one be answered in the negative. 


ter eras pee 


The case relates to the liability of the defendant tel- 
egraph company for an error, which is admitted, in the - 
transmission and delivery of a telegraphic message. 


THE CHIEF-JUSTICE: An error in writing it ? 


Mr. Swayne: Yes, sir; an error in writing. That is 
to say, it was written in one form and delivered to the 
Telegraph Company at Des Moines, Iowa, and it was 
received in another form, at Oil City, Pennsylvania, the 
precise character of the error being this: that whereas 
the original despatch read, “To Charles T. Hall, Ex- 
change, Oil City, Pa: Buy ten thousand, if you think t 
it safe. Wire me. George F. Hall;” the message as 
received at Oil City, and as originally delivered read, 
“ To Exchange, Oil City, Pa.: buy ten thousand, if you 
ug think it safe. Wire me. George F. Hall;” the Ex- 

. change in Oil City being a sort of Board of Trade, 
which had rooms and offices at a place where petroleum 
was daily bought and sold in large quantities, and 
where no other business was carried on. 
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Mr. Jusric—E Gray: I do not follow your statement 

quite in terms. The words were the same in each in- 

stance, but the person to whom the dispatch was ad- 
dressed was different ; is that the fact ? 
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Mr. Swayne: Yes, sir. A message was delivered at 
Des Moines, Iowa, to the Western Union Telegraph 
Company, addressed to Charles T. Hall, Exchange, Oil 
City, Pa., containing the language, ‘‘ Buy ten thousand 
if you think it safe. Wire me.” That message was 
received by the operator at Oil City in this form: “To 
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Exchange, Oil City, Pa.: Buy ten thousand, if you 
think it safe.” 


Mr. J USTICE Haruan: Leaving out the name of 
Charles T. Hall ? | 


Mr. Swayne: Yes, leaving out the name of Charles 
T. Hall. The operator naturally supposed it was a dis- 


patch addressed to the Exchange, and he immediately 
attempted to deliver it to that institution. They, how- 


ever, refused to receive it. He thereupon telegraphed 
back at once the fact that the Exchange refused to re- 
ceive it. The corrected desptch was then returned to 
him and was properly received and delivered to the 
person for whom it was intended. | ) 
By that time the Exchange had closed for the 
day, and by the next morning the price of oil had 
risen with a violent fluctuation, and the person to whom 
the despatch was addressed testifies that if he had re- 
ceived the despatch the day before he would have 
thought it safe to buy; but that the next morning, 
after this violent fluctuation had occurred, he did not 
think it safe to buy, and therefore did not do so. 
Thereupon the Circuit Court proceeded to give him 
judgment, precisely the same as if he had bought, for 
the difference between the price at the time when the 
original despatch was received the day before, and the 
price at which ten thousand barrels of petroleum could 
have been bought when the corrected despatch was re- 
ceived, or as soon after the corrected despatch was re- 
ceived as it was competent to make the purchase. 


Mr. JusTicE Haruan: He sues, then, for the damages 
which he thinks equal to the amount which he would 
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have made if the telegraphic message had been sent 
correctly ? 


; Mr. SwaynE: That is the way I put it, your Honor, 


al but it is not the way it was put by the Court below. 
: The way that matter appeared to me was, that when a 
man is debarred from making a purchase through the 


fault of another he is put in this situation : that he can 
either refrain from making the purchase, or he can buy 
at the higher price. If he buys at the-higher price, I 
should be inclined to take that as prima facie evidence 
that the difference between the lower price and the 
higher price, was a just measure of his damages, be- 
cause the alternative of buying at the higher price was 
considered by him less damaging than the alternative 
7 of going without. 
| But if he chose the other alternative of going with- 
out, that would be, to my mind, conclusive demonstra- 
tion that damages for the amount for which he could 
have purchased were excessive, because he himself had 
preferred the other alternative and thereby disclosed 
that in his own judgment it was less damaging to go 
without than to buy. 

Under these circumstances this case was submitted 


ee 


‘for trial by the Circuit Court, upon a stipulation at once 
waiving a jury and setting up the facts in full upon 
which the case should be tried. No testimony was ad- 
duced on either side, and the stipulation of facts, after 
setting out the sending and the receipt, and the subse- 
quent delivery of the message, went on furtherto set out 
that the message had been delivered to the company writ- 
ten and signed upon one of the printed message blanks of 
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the company containing tkis stipulation, and I will ask 
the kind attention of the Court to it : 


‘ Form No. 2. THE WESTERN UNION TELEGRAPH 
CoMPANY : 


‘* All messages taken by this company are subject to 
the following terms: To guard against mistakes or 
delays, the sender of a message should order it re- 
peated ; that is, telegraphed back to the originating 
oftice for comparison. For this one-half the regular 
rate is charged in addition. It is agreed between the 
sender of the following message and this company, 
that said company shall not be liable for mistakes or 
delays in the transmission or delivery or non-delivery 
of any unrepeated messages, whether iy, ome by 
negligence of its servants or otherwise, beyond the 
amount received for sending the same ; nor for mis- 
takes or delays in the transmission or delivery, 
or for non-delivery of any repeated message 
heyond fifty times the sum received for sending the 
same, unless specially insured; nor in any case for 
delays arising from unavoidable interruption in the 
working of its lines, or for errors in cipher or obscure 
messages. And this company is hereby ’made the 
agent of the sender, without hability, to forward any 
message over the lines of any other company when 
necessary to reach its destination. Correctness in the 
transmission of messages to any point on the lines of 
this company can be insured by contract in writing, 
stating agreed amount of risk and payment of pre- 
mium thereon, at following rates, in addition to the 
the usual charge for repeated messages, viz.: one per 
cent. for any distance not exceeding 1,000 miles, and 
two per cent. for any greater distance. No employee 
of the company is authorized to vary the foregoing. 
No responsibility regarding messages attaches to this 
company until the same are presented and accepted 
at one of its transmitting offices, and if a message is 
sent to such office by one of the company’s messengers 
he acts for that purpose as the agent of the sender. 


Messages will be delivered free within the established | 


free-delivery limits of the terminal office ; for delivery 
at a greater distance a special charge will be made to 
cover the cost of such delivery. The company will 
not. be liable for damages in any case where the claim 
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is not presented in writing within sixty days after 
sending the message. 

“‘ Send the following neeen. subject to the above 
terms, which are 

“ To Charles T. Hall, pakanen Oil City, Pa: Buy 
ten thousand, if you think it safe. Wire me. George 
F. Hall. 

“ Read the notice and agreement at the top.” 


There are only two parts, may it please your Hon- 
ors, of that stipulation with which we are here con- 
cerned, and the first one is that which is the. final 
clause of the stipulation: ‘‘ The company will not be 
liable for damages in any case where the claim is not 
presented in writing within sixty days after sending 
the message.” 

What occurred in this case was, that no claim was 
ever presented to the company. But a. claim against 
the company was presented to the Court by the com- 
mencement of a suit against the company within the 
period of sixty days, raising there the simple and direct 
question, the sender having signed the stipulation that 
there should be no claim against the company, or that 
the company should not be liable unless upon a claim 
presented to it in writing within sixty days, whether 
that stipulation was fulfilled by the commencement of 
a suit against the company. 

The other part of the stipulation with which we are 
concerned is as follows: 


“* All messages taken by this company are subject to 
the following terms: To guard against mistakes or 
delays, the sender of a message should order it. re- 
peated ; that is, telegraphed back to the originating 
office for comparison. For this one-half the regular 
rate is charged in addition. It is agreed between 
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the sender of the following message and this company 
that said company shall not be liable for mistakes or 
delays in the transmission or delivery or non-deliv yi 
of any unrepeated message, whether happenin 
negligence of its servants or otherwise, yon bd 
amount received for sending the same.’ 


Of course, if the Court held, as it did, that we were 
liable upon this message, which was an unrepeated 
message, beyond the amount received for sending the 
same, then the further question would arise, and did 
arise, for how much beyond the amount received for 
sending the same should we be liable, and as has al- 
ready been elicited by one of the questions addressed 
to me by the Court, the Court below held that where 
we had hindered an order to purchase, or where we 
had delayed an order to purchase, and before the order 
was received the market price had risen, we were liable 
for the full amount of that increase iu the market price 
although the party did not make the purchase at the 
advanced price. 


Mr. Justice Fretp: I understand your position is 
that the company had aright to prescribe any terms 
upon which it would send a message. 7 


Mr. Swayne: No, your Honor; I would not by 
any means desire to go so far as that. On the other 
hand I would be equally clear of that antithetical posi- 
tion—the other extreme to which the Circuit Court 
went. I should be very clear of standing here to as- 
sert that the defendant corporation had the right to 
prescribe any terms upon which only it would send the 


message. 
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Mr. JusTIcE FIELD: Any terms in regard to its own 
liability ? 


Mr. SwaynE: No, your Honor, not at all. I should be 
very clear of standing here to assert that the company 
had any right to prescibe any terms whatever as the 
conditions upon which it will transact business for the 
public. except such terms as would stand the judicial 
test of being just and reasonable. And I would be 
equally clear, and take the liberty of standing here 
with that intent, to contend against what I regard as that 
other extreme which was adopted by the Circuit Court, 
that there are no terms or conditions of any kind 
whatever which the Company has a right to prescribe 
as those upon which alone it will do business for the 


’ 


public. 


THE CHIEF-JUSTICE: Your contention, as I under- 
stand it, is that this provision is a reasonable propo- 


sition ? 
Mr. Swayne: Exactly. 


Tue Curer-JusticE: And that they entered into the 
contract because the message was signed under it? 


Mr. Swayne: That is precisely it. That is the precise 
question. | 


Mr. JusticE Gray: In order to follow the effect of 
your statement then, if I understand you, provided this 
plaintiff had had the message repeated and paid a half 
price more for doing it, then 
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Mr. Swayne: Then I would not be here, neither 
would he, for we would have had no quarrel. 


Mr. Justice Gray : But suppose there had been such 


a loss to him ? 


Mr. Swayne: Then, I say, he would not be here ; 
he would have been at our cashier’s desk long since. 


Mr. JusticE FIetp: Yet your very conditions pre- 
scribe how much he shall receive under those circum- | 


stances. 
Mr. SwaynE: Yes, for an unrepeated message. 


Mr. JusticE Fretp: But for the non-delivery of a 


repeated message. 


Mr. Swayne: There is a limitation for the non-deliv- 
ery of any repeated message ; but, may it please your 
Honors, I am not here to argue that. There are three 
grades of liability there acknowledged by the com- 
pany. For error in the transmission of an unrepeated 
message, they confess their liability to rescind the con- 
tract and pay back what they have received. For error 
in the transmission of a repeated message, they ac- 
knowledge their liability for fifty times the amount re- 
ceived. For error in the transmission of an insured 
message they acknowledge their liability for the full 
amount of the stipulated sum. 

I am not here, and may it please your Honors, I con- 
ceive that you are not here at this time, for the consider- 
ation of anything but the simple question presented by 
this case, which is wholly comprised within the first of 
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these stipulations : what is the liability of the company 
tn the case of error in the transmission or delivery of an 


unrepeated message ? 


Mr. Justice Miter : I do not know myself whether 
the argument goes that far, but is it not rathera question 
whether it was a mere error which could have happened 
consistently with diligence and care on the part of the 
Company (that is one view of the subject) against which 
they may have guarded by this contract? Is it not the 
question after all which has been presented before us 
lately, once or twice, whether a corporation or anybody 
else can contract against their own carelessness ? 


Mr. SwaynE : May it please your Honor we shall see 
what is the precise question when we come to it. 


Mr. JustTicE MILLER : That is the question I sup- 
pose. But at,the threshhold of the stipulation hes that 
feature of it which prescribes that the company shall 
not be liable to suit except upon a claim first presented 
in writing within sixty days from the sending of the 


message. 
Mr. Justice FIELD : Is that in the stipulation ? 


Mr. Swayne : Yes, sir ; it is in the stipulation. That 
is the feature of it with which we are first, I think, par- 
ticularly concerned. Your Honors will find it on page 
16 of the record, at the close of the stipulation, “ The 
Company will not be liable for damages in any case 
where the claim is not presented in writing within sixty 
days after sending the message.” 

That, of course, is only a recognized counterpart of 
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the familiar stipulation in policies of insurance and in 
contracts of carriers, which has had abundant, repeated 
| and time-honored recognition by this Court, in common 
: : with all other Courts, as I believe. 


Mr. JusticE Haruan: I understand that no demand 


-was made in this case within the sixty days ? 


Mr. SwaynE: No, sir. No demand was made within 


sixty days, unless your Honor shall conceive that a de- 
mand was made within the terms of that stipulation by 
the commencement of a suit within the sixty days. 
This Court is on record time and again as holding that 
where there is a stipulation of that kind in a policy of 


insurance, and there is neither presentation of the claim 

in writing within sixty days, nor yet a commencement 

of a suit within the sixty days that where neither of 

these is presented the action is_ barred. : 
This Court is on record, as I conceive, in common 

with all other Courts on that question. . But this Court 

is not on record upon the further question as_ to 

whether the stipulation for the presentation of the 

claim in writing is satisfied by the commencement of a 

suit within the sixty days. And that, I submit respect- 

fully, is not an idle question because there are judg- 

ments of Courts of last resort on either side in more 

than one of the States of the United States. 


Mr. JustTicE FIELD : On both sides, do you say ? 


? 


Mr. Swayne: Yes, sir : on both sides.* I desire to 


* The views of the lawon this point contended for by the de- 
fendant in error may be found illustrated in the case of Smith vs. 
R. R. Co., 56 Iowa, 721. 


be frank with the Court, and the more so because of the 
absence of counsel on the other side. I suggest to you 
that there is more than one of the States which, by the 
judgment of its Court of last resort, is committed as to 
its jurisprudence to either side of that question ; and 
the question now before your Honors is as to what shall 
be the position of this Court, and with which of these 
two classes of authorities this Court shall side. That I 
conceive is not an idle question. 

For instance, the Texas Court of Appeals decided 
the other day with regard to this stipulation that 


“It was not complied with by the appellee unless 
the institution of this suit within the sixty days was 
a compliance therewith. It was held by the trial 
Judge that the suit was equivalent to a written claim 
for » i presented to the Company. While this 
may be tli we do not think it was a compliance 
with the stipulation as to this action. This stipula- 
was a condition precedent to appellee's right to 
recover any damages. Until he had performed it he 
had no cause of action.” 


Mr. Justice MILLER: What was the contract in that 
case ? 


Mr. Swayne: It was the same identical contract. It 
was a suit against the Western Union Telegraph 
Company. 


Mr. JusTiceE MILLER: Was that a suit against the 
Company ? 


Mr. Swayne: Yes, sir; a suit against the Company 
upon this same message blank. And now, in the 
presence of those conflicting authorities, the question 
arises as to what position with regard to that question 
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shall be taken by this Court. And at the threshold 
of that inquiry a glance at the position of this Court, 
so far as it may have approached a decision of that 
question, seems to me entirely pertinent, as it may 
supply to us perhaps nearly all of the light that we 
require upon the subject. — 

In the case of Wolf vs. The Western Union Telegraph 
Company, in 62 Pa. State Reports, page 83, there was a 
like stipulation—this identical stipulation—and the 
plaintiff there began his suit j//ty-one days after the send- 
ing of the message, or within the sixty days stipulated. 
The point was made for the Western Union Telegraph 
Company that that was not a compliance with the 
stipulation, which apparently required, or was con- 
strued to require, that the claim should be presented to 
the company and should not be presented to the Court 
against the Company. And the judgment of the Court 
of Common Pleas upon that point was sustained by 
the Supreme Court. 

That case of Wolf vs. The Western Union Telegraph 
company is copiously cited by this Court in the case of 
Caldwell vs. Express Company in 21 Wallace, at page 
264, and there this Court made use of this language, which 
I will read in a moment. Your Honors will observe that 
in laying down the law with regard to the powers of 
express companies, the Court in this case has taken up 
the case of telegraph companies as an illustration, and, 
referring to the case of Wolf vs. The Western Union 
Telegraph Company, this Court said : 


Telegraph companies, though not common carriers, 
are engaged in a business that is in its nature almost, 
if not quite, as important to the public as is that of 
carriers. Like common carriers they cannot contract 
with their employers for exemption from liability for 


the consequences of their own negligence. But they 
may by such contracts, or by the irrules and regula- 
tions brought to the knowledge of their employers, 
limit the measure of their responsibility to a reason- 
able extent. Whether their rules are reasonable or 
‘unreasonable must be determined with reference to 
public policy, precisely as in the case of a carrier. 
Aud in Wolf vs. The Western Union Telegraph Com- 
pany, a case where one of the conditions of a tele- 
graph company, printed in their blank forms, was 
that the company would not be liable for damages 
in any case where the claim was not presented in 
writing within sixty days after sending the message, 
it was ruled that the condition was binding on an 
employer of the company who sent his message on 
the printed form.” 


That is the language of this Court, and they con- 
tinue : 

‘‘The condition printed in the form was considered 
a reasonable one, and it was held that the employer 
must make claim according to the condition, before he 
could maintain an action. Exactly the same doctrine 
was asserted in Young vs. The Western Union Tele- 
graph Company.” 


THE CureF-JusTIice : Is that case in your brief? 


Mr. SwaynE: Yes, your Honor, it is. 


Mr. Justice Frey: Let me ask you one question. 
That is in the stipulation. Is that stipulation, which 
_ is binding as to some of its provisions, binding as to 
all? If there are some legal stipulations in that pro- 
vision, would it be considered binding as to those, the 
same as it would not be binding in regard to those 
which are illegal ? 


Mr. Swayne: I think it would. I think the lan- 
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guage of the message blank contains a series of stipu- 


lations. 
Mr. Justice FIELD: To be considered separately ? 


Mr. SwaynE: Yes, sir; to be considered separately ; 
and if there is any feature of the agreement which is 
contrary to public policy, that feature, I take it, ac- 
‘cording to the recognized rules of jurisprudence, is to 
be considered void, and the rest of it is to stand, unless 
the stipulation were of such a character that if one 
part be eliminated the whole must fall. That, I take it, 
is the ordinary canon of jurisprudence which is applied 
in cases where one feature of a written paper is re- 
garded as under the inhibition of the law. The law is 
administered on the principle of uw res magis valeut 
quam pereat, and if there is a part which can stand with- 
out the rest, that part shall be allowed to stand. And 
in all the multitudinous decisions, both in England and 
in this country, upon that message blank, the contrary 
has never been assumed. 

Now, may it please your Honors, with that I propose 
to leave this branch of the case. This Court in the 
case of the Express Company against Caldwell, from 
which I have read, used this very stipulation in this 
very message blank in connection with a general state- 
ment that the conditions must be reasonable—used this 
very stipulation from this very message blank as an il- 
lustration of what ought to be considered reasonable in 
such a case. And I take it that this Court, in the face 
of that decision, will not take an opposite ground with- 
ont a thoroughness of enquiry to which [ cannot on 
this occasion at all contribute. 
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Coming then to the next question (which is the ques- 
tion, in the judgment of my client, of great consequence 
presented by this case, and upon which, as upon the 


other question, I desire to say frankly, that there is a 


marked division among Courts of last resort in the 
several States of this country) we find that question to 
be, whether or not it is reasonable and just that a tele- 
graph company, doing business for the public, shall 
first serve notice on the public that ordinary care, that 
is to say, such care as will insure, in ordinary affairs, 
with ordinary frequency, the accomplishment of the 
object in hand, requires that messages should be re- 
peated? In other words that in regard to transactions 
by telegraph, that degree of security which men of or- 
dinary prudence exact respecting affairs of common 
life, requires that messages should be repeated. Hav- 
ing given that notice, the company offers to repeat the 
message for one-half the orginal price, and requires the 
sender to stipulate that if he elects to dispense with 
that process of repetition he will, in the event of failure, 
be satisfied with damages to the amount paid by him, or 
with the rescission of the contract and the refunding 
of the amount paid. The question is whether that 
stipulation is a just and reasonable one. 

If the Court please, I will state the question in the 
concrete. The Western Union Telegraph Company 
transmitted last year for the public, something over 
forty-seven million eight hundred thousand messages 
received on these blanks. It did that business for the 
public at an average cost to itself of 24} cents ; and it 
charged to the public for that service, an average cost 
of 30} cents. In other words, the Western Union 
Telegraph Company transmitted last year for the 
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people of the United States and Canada, over forty- 
seven million eight hundred thousand messages for an 
average profit to itself of six cents per message. 

It offered to every one of the senders of those mes- 
sages to repeat such messages at an average cost of 15 
cents per message for such repetition. That is to say, 

the Western Union Telegraph Company says to every 

one of its customers: ‘If you are content with an un- 
repeated message, we will receive and carry it under 
this stipulation for an average cost of thirty and a quar- 
ter cents, at a cost to us of twenty-four and a quarter 
cents. If you desire the message repeated, we will di- 
vide the cost of such repetition with you, and we will 
repeat the message for an average cost of fifteen cents,” 
making the cost to the company of a repeated message 
24} plus 24}, or 484 cents, and the average cost to the 
sender 30} plus 15}, or 454 cents. 

That is to say, so great is our desire that parties 
whose messages are of consequence, should single 
them out and advise us of the fact, and give us an op- 
portunity to repeat those messages, that we will do that 
business upon such terms that the total amount paid to 
us by the sender of a repeated message shall be 
slightly less than the total cost to us of that repeated 
message. : 

In other words, we will do the business of trans- 
mitting all important messages at cost if the parties 
sending them will be good enough to designate the fact 
that they are important, rather than incur the unavoid- 
able. hability to error which, from the very character 
and subtlety of the agent we employ and its other 
necessary conditions, attend the transmission of mes- 


sages at large. 


And the question before your Honor is, whether the 
Supreme Court of the United States shall coincide 
with the majority of the courts of last resort and with 
the courts of Great Britain, in leaving us at liberty to 
transact business with the people of the United States 
upon that plan, or whether the Supreme Court of the 


- United States shall range itself with those minority 


decisions which hold, in so many words, as they put it 
in the course of their decisions, that we must judge at 
our peril whether or not we will repeat a message, and 
if we are of the opinion that common prudence re- 
quires that important messages should be repeated, we 
had better repeat them all* 


Mr. Justice MatrHews: This contract does not 
insure correctness in the transmission of the message, 
even when it is repeated : 


Mr. Swayne: No, your Honor. 


Mr. Justice Marruews : It limits the liability to 
fifty times the cost of the message ? 


Mr. Swayne: As to that, I have said that we are 
not here for the purpose of passing judgment upon that 
separate feature of the stipulation. Iam not here to 
discuss the hypothetical case of error in the transmis- 
sion of a repeated message. 


THE CuHieEF-JusTicE: But is not that provision to 
be considered with reference to the reasonableness 
even, of this part of it? 


*For example of case so holding, see True vs. Int. Tel. Co., 60 
Me., 9. 
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Mr. Swayne: As I have said, there has heen no 


single case in the United States or Great Britain, that 
I know of, in which this stipulation, considered as a 
whole, has not been dealt with on the principle of ut res 
magis valeat quam pereat, and those parts to which 
your Honor has just now referred been considered as 
separate features of the stipulation. I cannot cite 
authorities upon that question because it has never 


been urged. 


Mr. Justice Fiecp: Then parties sending such a 
message are presumed to assent to the whole stipula- 
tion ? I understand the rule which prevails in such 
cases. But in this case, if there are illegal provisions 
in it, and a party says he will not sign it, and does not 
recognize it as binding, can you hold him under it be- 
cause he is obliged to send his message ? 


Mr. Swayne: If he made that complaint, and if he 
refused to sign the stipulation for that reason, then we 
should be here upon that question. 


Mr. JusTicE FIELD : He signs it in the sense that he 
sends his message. 


Mr. Swayne : It has been decided so many times by 
this Court in the case of express companies and car- 
riers of every description, that when a party signs the 
message blank he assents to the conditions contained 
therein, that I need not enlarge upon that point. That 
I take it, 1s coextensive with English jurisprudence, 
and the question remaining is simply whether that part 
of the stipulation which we seek to enforce against him 
is void as contrary to public policy. 


- “~~ on . * + 
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Now, may it please your Honors, we come next to 
the question addressed to me by Mr. Justice Miter, 
as to whether this case does not come within the 
general propusition assumed to have been laid down by 
this Court, that a carrier, and possibly a telegraph 
company, cannot stipulate for exemption from the 
consequences of his own negligence ; that that is con- 
trary to public policy, in regard to which I take it the 
learned Justice had directly in mind the case of Railroad 
Company against Lockwood (17 Wallace, 357). 


Mr. Justice Minter: Did you not also read from 21 
Wallace that this kind of a company came within that 
principle ? 


Mr. Swayne: I did, your Honor, and I certainly 
have not meant to stand here and contend against 
that proposition. I have conceived, however, that be- 
cause acarrier could not contract for permission to be 
negligent, it did not necessarily follow that he could 
not enter into a contract, if the contract itself were just | 
and reasonable, which should damit the consequences of 
his negligence when tried by the measure of damages 
to be allowed. 

And I had specially in mind there the case of Hart 
vs. The Pennsylvania Railroad Company (112 U. 8., 
331) decided by this Court, unanimously, I believe, in 
1884 in which, after a learned view of the law upon 
that subject, and with a special reference to the Lock- 
wood case, this Court has gone on to say that the pre- 
cise question as to the right of a carrier to make a 
stipulation limiting the consequences of his negligence, 
and as to the extent to which he should be mulcted in 


22 


case of negligence, not only had not been decided but, 
in the language of this Court, the limitation as to value 
has no tendency to exempt from liability for negli- 
gence. 

This Court went on to say that a limitation as to 
value was not only distinct from a limitation as to neg- 
ligence, but that it had no tendency in that direction. 
“The limitation as to value has no tendency to exemp- 
“tion from liability for negligence. It does not induce 
“want of care. It exacts from the carrier the measure 


‘‘of care due to every dealer.” 


Mr. JusTicE MILLER: That is not the sum to be 
recovered, but the value of the property carried. 


Mr. SwaynE: Very well; the carrier is bound and 
responsible in that value for negligence. The Court 
say (p. 343) : 


“The distinct ground’ of our decision in the case at 
bar is that where a contract of the kind, signed by the 
shipper, is fairly made, agreeing on the valuation of the 
property carried with the rate of freight based on the 
condition that the carrier assumes liability only to the 
extent of the agreed valuation, even in case of loss or 
damage by the negligence of the carrier, the contract 
will be upheld as a proper and lawful mode of securing 
a due proportion between the amount for which the 
carrier may be responsible and the freight which he 
receives, and of protecting himself against fanciful and 
extravagent valuations.” : : 


Mr. JusTicE BraDLeEy: That was an exceptional case. 
It was a case covering racing horses, which have a fan- 
ciful value, and it was in reference to a special contract 
entered into at the suggestion of the person who had 
the property to be carried,—of the owner who pre- 
sented the property to be carried. There are a great 


ied 


eS ——_ 
Pree 


his negligence was contrary to public policy; and the 


many special circumstances about it, and in a special 
case like that, it may be out of the reason of the Lock- 
wood case entirely. I think that was the way in which 
it was viewed by the majority of this Court—as an ex- 
ceptional case. 


Mr. SwaynE: The decision assumes to lay down the 
general principle. . But be that as it may, it certainly 
is set down there that in a case which makes it reason- 
able, a carrier shall have the sanction of this Court in 
that view. 


Mr. JusTICE Brap.Ley: If a man presents articles of 
very great artistic value to a common carrier of goods 
and nothing is said in regard to their value to that com- 
mon carrier, would he be liable, or ought he to be lia- 
ble for that amount, for the fanciful price of the article? 
It may be a picture worth a hundred thousand dollars, 
or some frail article that could easily be destroyed by 
the jolting of a car. When sucha thing is presented 
it is an exceptional case. It is not a case of ordinary 
merchandise carried, and it would be subject to excep- 
tional rules. Ido not think that the case of Hart 
against the Railroad was one which would be quoted as 
altering, and we did not understand it to be one alter- 
ing, the case of Lockwood at all. 


Mr. SwaynE: Neither do L On-the contrary, the 
Court declares in the language I have read, that it has 
no tendency to alter the rule in the Lockwood case. 
The rule in Lockwood was that a stipulation which 
tended to exempt the carrier from the consequences of 
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language in the Hart case is that a stipulation such as © 
is there considered has no tendency to exempt from 
negligence, and does not tend to induce want of care, 
and therefore cannot be said to even tend in the di- 
rection of infringing on that public policy which the 
Lockwood case was intended to announce and uphold. 


Mr. JusTIcE BraDLEY: I do not know. I do not 
speak for anybody else, but I suppose that that case is 
to be construed according to the circumstances. 


Mr. Swayne: And what we ask for our case, may it 
please your Honor, is that it likewise shall be construed 
according to its circumstances. We are dealing with 
an exceedingly subtle and mysterious agency, and the 
particular event to which we are constantly subjected 
by that agent is, if I may be pardoned the freedom of 
my explanation, that the operator at one end, finding 
his communication perfect, will begin to send his mes- 
sage, sending the word “ to,” for instance. Sometimes 
_ there will, be a sudden break for a moment, the line 
will “ spiutter,” as itis called, and in an instant, al- 
most, it will resume, and a word or two will be left out, 
and unless the text of the message is such as to discluse 
that fact to the recipient, the operator at the other end, 
there is no human agency by which any intimation can 
be conveyed of that fact otherwise than by a —— 
of the message. 

Take this very case. This message was started from 
Des Moines. It went to Chicago, and there it was re- 
peated. It went to Pittsburgh, and there it was re- 
peated. It went to Oil City, and there it was received. 
Now somewhere along there the instrument said 
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“* to Exchange,” and when the operator 
got it at Oil City it read “ To Exchange,” a corporate 
body us found by the record, and a proper recipient of 
telegrams. 


Mr. JustTicE Brap ey : I do not suppose you attrib- 
ute the omission of the name of Hall to any defect in 
the natural agent which your employees use, electricity. 
I do not suppose you attribute the omission of the 
name to any defect in the operation of electricity ? 


Mr. Swayne : It was due to some casual break in 
the circuit. 


Mr. JusTIcE Brap ey : If there is any defect in the 
operation of that agent from natural causes, such as 
the prevalence of a storm, even an electrical storm, 
known as such distinct from other storms, that would 
be, I suppose, an overruling accident. It might, per- 
- haps, be considered amongst those causes which are 
attributed to the act of God; and there the defect of 
action of your agent, electricity, might well be pleaded 
as an excuse for not correctly transmitting the message. 
But I do not suppose anything of that kind is claimed 
in this case ; I do not so understand it from the stipu- 
lation ; I understand it to be the fault of the em- 
ployees. 


Mr. Swayne: On the contrary, may it please your 
Honor, the stipulation of facts makes not the faintest 
reference to it. I will point out the page where your 
Honor can find it. I explained that, or tried to, in my 
brief. The case was tried upon a stipulation of facts 
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(there was no evidence), and the stipulation of facts 
will be found to begin on page 12 of the Record, and it 
is as follows : | 


‘“‘ Defendants received plaintiff's message at their Des 
Moines office, Iowa, at 8 o’clock, A. M., November 9th, 
1882, for immediate transmission to Charles T. Hall, as 
directed.” 


“The original message is annexed and made a part 
hereof, marked ‘ Exhibit A.” The plaintiff paid the 
defendant the usual change for sending said message. 
On the receipt of said message by defendants’ operator 
at their Oil City, Pa., office at eleven o’clock A. M., 
November 9, 1882, a part of the address had been 
omitted. The message, as received by the operator 
at Oil City, Pa., is annexed hereto, marked ‘ Exhibit 
B.’ >> 


That 1s every word that there is in the stipulation of 
facts upon that subject. 


Mr. JustricE MILLER: You come here with a case on 


a certificate of division. The case also shows certain 
findings of facts by the Court on which that division 
arose. Now, can we go back of that to see what the 
testimony is ? | 


Mr. SwayNnE: Certainly not. If your Honor’s pre- 
mise was correct, the conclusion would be inevitable. 
But your Honor’s premise is precisely that to which 
I was endeavoring to direct an explanation. The case 
was presented to the Court upon a stipulation of facts, 
and it comes here on a certificate of division. Between 
that stipulation of facts (not evidence) and the cer- 
tificate of division the Court interjects this propo- 
sition : “ The Court finds the following as the ma- 
terial facts in the case,” and starts off with a state- 
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Mr. Justice MILLER: Our suggestion was that this 
Court cannot go back of that finding of facts even as 
you have read it. It was for that Court, not this, to 
infer whether there was negligence or not, and they 
made that inference as a fact of their own on which 
they predicate these questions. Now, to go back and 
ask us to look at that testimony to see whether that 
was justified, and whether the circumstances were as 
stated is asking us to do that which we cannot do. 


Mr. SwaynE: Perhaps I ought not to endeavor to 
induce your Honor to consider my position. 


Mr. Justice Miter: I would rather you would go 
on. 


Mr. Justice Hartan: Is there any difference in sub 
stance between the stipulation, in fact, and the facts 
found by the Court? 


Mr. Swayne: There is precisely this difference: 
That in it there is a statement which that Court never 
meant for a stipulation of facts, which is not a stipula- 
tion of facts, and which, as I conceive, it is the duty of 
this Court to disregard as not a part of the record. 
Because if this case were here with that stipulation 
of facts and the certificate of division, this Court would 
have all that is requisite for its judgment. 

When a case is tried upon a stipulation of facts, it is 
not competent for the Circuit Court to find other facts; 
nor to find its view of the facts. And there could not 
be a better illustration of that than just this thing. 
These two lawyers sat down there, counsel familiar 
with the case, and they carefully prepared a stipula- 
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tion of facts which left for the Court nothing but 
conclusions of law, and the Court undertook to pre- 
face its certificate of division with a statements of its 
own, and the very first thing that it does is to say that 
the mishap occurred through the carelessness of the 
operator at Des Moines, when there is nothing in the 
record to show that there was an operator at Des 
Moines, except that he received the message. And that 
is the precise question. 

I saw a case this morning in which this Court said 
that to allow a Circuit Judge, where there had been a 
stipulation of facts, to present a new set of facts as his 
own, as the basis of judgment, would be to put the 


parties in the power of the Court in a way in which 


this Court does not mean to do. 

And the position taken here now is, that after we 
have agreed upon astipulation of facts, our case - shall 
come up here for judgment on a certificate, upon a 
basis of other facts to which we have not agreed. 


THe Cuter-JusticE: The difficulty is that you 
present a certificate of division, and we can only con- 
sider that certificate, and if that is a certificate of the 
facts they found, that is a misfortune to you which we 


cannot go behind. 


Mr. Justicr Miter: You could not get a review of 
this case unless the Judges made a statement of what — 


they differed upon. 


Mr. SwaynE: Suppose they had left out the state- 
ment, and said, ‘“ We find as follows.” : 


29 
Tae Curer-JusticE: That would have been another 


Mr. Justice Minter: The first thing is, are you per- 
mitted on this statement of the Judges to say that you 
are not responsible for negligence? How could that 
question arise unless the Judges say there was negli- 
gence ? 


Mr. Swayne: Very well, I will not contend over that 
point; I will let it go. I was not unaware of the rela- 
tion, but I did conceive that when there was here a cer- 
tificate of division and a stipulation of facts, that the 
preamble to the decision was not in the case. 


THE CuieEF-JustTicE: There is nothing in this record 
to show that that stipulation was all the evidence there 
was. 


Mr. Swayne: Oh, yes, sir. 


THE CHIEF-JusTicE: We did not see it. But whether 
that be so or not, the only thing we can consider on 
this point is that which is connected with the certificate 
of division. 


Mr. Swayne: I certainly will not weary your Honor 
any further with that point. I am here to save your 
Honor’s labor, and not in the remotest sense fur the 
purpose of contending. 

Going back, then, may it please your Honors, to the 
question of the message blank,, we have this stipula- 
tion, which, as I have said, has been the subject of 
very frequent adjudication in this country and in 
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England. In England, as a matter of course, the de- 
cisions are all one way, and they uphold the stipula- 
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tion. 

In this country the decisions in the great majority 
of the States are to the same effect, and the progress of 3 fs 
this Court towards a concurrence with those same de- 
cisions is disclosed by a review of its jurisprudence, 
beginning with the proposition cited in the Caldwell 
case that it is a competent and reasonable stipulation 
that the Telegraph Company may insist that it shall be 
liable only upon a presentation to it in writing of the 
claim made, within sixty days. 

Next after that, this Court go on and in the case of 
Hart against the Pennsylvania Railroad Company, they 
draw attention to the distinction between an agreement 
for immunity from negligence and an agreement for lim- pee fe 
ited liability in that case ; and they carefully announce 
that they do not mean to ignore that public policy which 
inhibits contracts for immunity from negligence, but 
that they call attention to the fact that they do not 
regard a limitation of the lability as even tending to 
induce negligence or operative in the way of immunity 
therefor. They lay that down as a fundamental dis- 
tinction of public policy, and that is the unanimous 


voice of this Court. 

And that leaves only the question whether there is 
such a difference between a telegraph company and u 
common carrier that a telegraph company may not 
stipulate for a limitation upon its liability for negli- 
gence, first ; and second, if it be conceded that a tele- 
graph company may stipulate in the case of an un- 
repeated message, for a limited liability in case of 
negligence, then whether the stipulation or limitation 


insisted on in this case is an unreasonable degree of 
immunity or limitation of value to this plaintiff. 

Upon the distinction between a telegraph company 
and a common carrier, I do not know where I can find 
it any better expressed than in the case of Grinnell vs. 
The Western Union Telegraph Company in 113 Mass. 
Reports, where the Court say—and in so saying they 
are in conformity with the great bulk of Americans 
authorities : 


‘“‘ The liability of a telegraph company is quite unlike 
that of a common carrier. A common carrier has the 
exclusive possession and control of the goods to be 
carried, with peculiar opportunities for embezzlement 
or collusion with thieves ; the identity of the goods re- 
ceived cannot. be mistaken; their value is capable of 
easy estimate and may be ascertained by inquity of the 
consignor, and the carrier’s compensation fixed accord- 
ingly ; and his liability in damages is measured by the 
value of the goods. A telegraph company is entrusted 
with nothing but an order or message which is not to 
be carried in the form in which it is received, but is to 
be transmitted or repeated by electricity, and is pecul- 
iarly liable to mistake ; which cannot be the — of 
embezzlement ; which is of no intrinsic value ; the im- 
portance of which cannot be estimated except by the 
sender, nor ordinarily disclosed by him without danger 
of defeating his own purposes; which may be wholly 
valueless if not forwarded immediately ; for the trans- 
mission of which there must be a simple rate of com- 
pensation ; and the measure of damages for a failure to 
transmit or deliver which has no relation to any value 
which can be put on the message itself.” 


And upon that distinction it has been held again and 
again, that a telegraph company is not to be held to so 
strict a liability as an ordinary common carrier, because 
it has not the same ample measure of control, nor is its 


f 
custody, and so admitting of guardianship, nor is it at 


control at any time or in any degree in the nature o 
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is not in such shape that any effectual precaution can 
be taken for detecting its absense. Nothing can do 
that except a repetition of the message. 

And hence it is that in England and in this country, 
so far as I know, all telegraphy, from the beginning, so 
far as done by private parties, has been done under this 
same condition, that there should be a limited lability 
in case of every unrepeated message, and that the tele- 
graph company might properly throw upon the sender, 
with due notice, the burden of taking the precaution 
that his message be repeated. 7 

That leaves open another phase of the question 
which requires to be discussed, and particularly in view 
of what has been said and the disclosure of my own 
error in supposing that this case was to be heard upon 
the stipulation of facts signed by the counsel, and not 
upon a different stipulation presented by the Judges. 
And that question is this, that if we regard the finding 


of the Judges as the sole basis of this case upon which 


these certificates are to be reviewed, then we must take 
it, I suppose, as conclusive from both aspects; and the 
finding of the Court is that the failure to deliver this 
message correctly the first time was owing to the want 
of ordinary care on the part of the telegraph company. 

I take it that I need not here at all enlarge, and I 
shall not, upon the tendency of Courts in these days to 


the position taken by this Court in the same direction ; 


that, whereas, there have been heretofore two antithet- 
ical classes of cases, one degrees of care, and the other 
degrees of negligence ; that the classification of de- 


grees of negligence shall be henceforth discarded, and — 


any time, in any degree or in any sense exclusive. It 
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all cases turning upon questions of that character shall 
be stated in terms of degrees of care. 

The Court here held (the Court below, and conclusively 
for the purposes of this hearing) that there was, on the 
part of the defendant, a want of ordinary care. There 
is a great mass of authorities presented on my brief, 
_ holding, everywhere, that a telegraph company is not 
bound like a carrier to the exercise of ordinary care. A 
cafrier, as we know, is bound always to ordinary cere. 
He is not bound to the exercise of what is technically 
termed great care, but he is always bound to the 
exercise of what is termed ordinary care. 

This Court has found that the defendant in this case 
was wanting in ordinary care, and the question arises 
there, whether a telegraph company, like a carrier, is 
liable in the case of want of ordinary care. The great 
majority of the authorities, as I have said (all of those 
authorities which do not, in express terms, charge 
upon the telegraph company that it must repeat all 
messages or neglect to do so, at its peril), make just 
that distinction between a telegraph company and a 
common carrier; that 1t is not bound, like a common 
carrier, to the exercise of ordinary care. 

And the reason I urge and desire to press that point 
upon the attention of the Court is, to point out that I 
do not conceive, from the study of those authorities, 
that they at all mean to suggest that a telegraph com- 
pany is less bound than a carrier to the exercise of 
_ care ; certainly I should not contend for that. 

What they do meun is that such a degree of care as 
is ordinary with carriers, because it will ordinarily 
tnduce to safety, and 1s therefore called ordinary care, 
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is not sufficient with a telegraph company ordinarily to 
induce the same result. 

That is to say, that a telegraph company ts bound to 
the same amount of care, looked at from the standpoint 
of care only, as is the carrier, but it 18 only extraordinary 
care on the part of a telegraph company which will 
ordinarily induce the same result. It is only extra- 
ordinary care on the part of a telegraph company which 
wlll insure that degree of safety which ordinary care will 
produce in the case of a common carrier, the difference 
betreen the two arising from an absence of custody and 
control on the part of the telegraph company. 

In this same case from which I have read, the Grin- 
nell case, the Supreme Court of Massachusetts say : 

“The liability of a telegraph company may be limited 
by reasonable stipulations expressed in its contracts 


with the senders of messages; and, according to the 
weight of authority ”—and I refer to this because I do 


not want to take up the time of the Court in summing 
up and massing all these cases, and I find here highly 
competent and disinterested judges of a court of last 
resort, upon a review of the cases summarizing the 
matter in that way 


“ and, according to the weight of authority, a regulation 
that the liability of the company for any mistake or de- 
lay in the transmission or delivery of a message, or for 
not delivering the same, shall not extend beyond the 
sum received for sending it, unless the sender orders the 
message to be repeated by sending it back to the office 
which first received it, and pays half the regular rate 
addition, is a reasonable precaution to be taken by the 
company, and binding upon all who assent to it, so as 
to exempt the company from liability beyond the amount 
stipulated, for any cause except willful misconduct or 
gross negligence on the part of the company.” 


And the point upon which I desire to enlarge is, that 
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this regulation is inherently reasonable because it is in 
point of fact just what the common law in the absence 
of the regulation would impose. A carrier at common 
law is bound to ordinary care. A telegraph company 
at common law is bound only to the same degree of 
care as a carrier, which in the case of a telegraph com- 
pany cannot be termed ordinary care, because it will 
not ordinarily induce a safe result. 

And hence it is that the Courts in this country and in 
England so generally hold that a telegraph company is 
liable only for gross negligence or willful misconduct. 
And in order to put itself on the safe side, the tele- 
graph company takes the precaution to notify all send- 
ers of messages that this is a business which exacts ex- 
traordinary care, and they go on further and specify in 
the concrete, what degree of extraordinary care the 
character of this business exacts of it. That to give 
ordinary safety to a telegraphic message it must have 
this extraordinary degree of care that the business should 
be done twice. 


Mr. JusTic—E Haruan: In the case of the non-use of 
the ordinary blank, do the authorities hold tclegraph 
companies responsible for gross negligence ? 


Mr. Swayne: I can hardly say to your honor where 
there is a case on an unrepeated message. I know of 
one or two such, but they are cases where the party was 
shown to have knowledge of the usual stipulation and 
it was so found. 


Mr. Justice Gray: My recollection of the state of 
the authorities when that opinion was delivered in the 
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Supreme Court of Massachusetts is, that that clause 
was put in by way of exclusion, because the Courts had 
gone so far as to say that anything short of willful 
misconduct would not be sufiicient. 


Mr. SwaynE: There are cases, and particularly the 
Sweatland case, in 27 Iowa, in which the Court take 
the ground that the company could not stipulate 
against its own negligence. 


Mr. Justice Gray: To any degree ? 


‘Mr. Swayne: Yes, to any degree. But they never- 
theless support the stipulation, because it said that in 


the case of an unrepeated message the burden of proof > 


to show gross negligence was upon the plaintiff. I 
have not been able to ground that case, nor any one of 
the multitude of cognate cases, upon any other hypoth- 
esis than that the mere failure of a message was not at 
common law even prima facie evidence of that degree of 
negligence which would make the company liable, and 
that the company would only be liable for the want of 
even slight care, slight care being, by judicial decision, 
in matters of telegraphy, the failure to repeat the mes- 
sage. 

Be that as it may, I desire to impress the point 
that here we have a conclusive finding of this Court 
that there was a want simply of ordinary care, and there 
are a multitude of judicial decisions, including the 
Sweatland case from the same State Court, to the 
effect that in such a case the burden was upon the 
plaintiff to show, not the want of ordinary care, but, as 
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the Sweatland case calls it, gross negligence or the ab- 
sence of slight care.* 

I do not know whether I have made your Honors 
tired of this case, but there remains a point which it is 
my duty, however perfunctory, to dwell upon, and that 
is with reference to the measure of damages which was 
here allowed. 

And I desire in that connection to call attention only 
to two cases, and I shall not trouble the Court with 
reading from them, and refer to them only as illustrat- 
ing the law of damages as here involved in the way in 
which I understand it. | 

In the case of Kiley against The Western Union Tel- 
egraph Company, 39 Hun, 158, which is cited in my 


_ brief, and which was recently decided, not by a Court 


of last resort, but by a Court of very respectable char- 
acter in New York, in a precisely similar case to this, 
judgment was based upon two grounds, which seem to 
me to have come more nearly stating the philosophy of 
damages than I have seen itelsewhere. The Court say, 
in the first place, that a man cannot recover damages 


for non-delivery of an order to purchase, because he - 


has not in fact been damaged. And they put it upon 
this ground : that no item of his estate has been in any 
degree made worth materially less. 


*I find that I have misstated the exact view taken in the Sweat- 
land case, where it was held inter alia that orpinaRy negligence 
only need be proven, though the proof must, as I have said, be 
affirmative on the part of the plaintiff. For the position erroneously 
assigned in the above argument to the Sweatiand case, sz the cases 
cited on pp. 14, 15 of my brief, which show the view of this ques- 
ion as taken by the majority of States. 
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Mr. Justice Fietp: Will you please state that 
again ? 


! 


Mr. SwaynE: I will read it in the language of the 
Court ; it is very brief. I read from page 23 of my 
brief, where the Court say : 


“The message did not relate to the sale or transfer 
of any property owned by the plaintiff, and its non-de- 
livery did not operate to diminish the value of or 
change the situation of any item of his estate. The 
claim that a case was made for the assessment of dam- 
ages is based upon the idea that it was an offer to pur- 
chase, for the plaintiff insists that by the failure to de- 
liver the message he lost an opportunity to purchase 
oil at the price established by the ‘market on Monday 
morning, and before he was advised that the message 


had not been delivered oil advanced, and he seeks to 


recover of the defendant the advance i in the price as his 
damages. * * * 

‘‘ Tf a merchant is on his way to a commission house 
with an intention of making a purchase of some of the 
merchandise there held for sale, at the price then 
placed upon it, and his arrival 1s delayed for a few hours 
because the carrier with whom he has taken passage 
has not kept his agreement, and the hour of his arrival 
is delayed, and in the meantime the goods which he in- 
tended to purchase have advanced in price, is it the law 
that in a suit against the carrier for a breach of his 
contract the latter i is liable in special damages for the 
loss in profits which the merchant claims he has sus- 
tained because he failed to make a purchase of the 
goods at their price at the time when we should have 


_ arrived according to the promise of the carrier ?”’ 


Now, I say that the view of the law is that the man 


is not damaged, because there is no proof of the dam- 
age of an item of his estate which is made worse than 
before. And on precisely that ground, as I understand 
it, Lord CoLERIDGE, in the case of Sanders vs. Stuart, a 
leading English case, refused damages. It is cited on 
page 27 of the brief. The Court say : 
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“ The plaintiffs in this case were merchants in this 
country—the defendant a — who made his living 
by collecting messages and transmitting them by tele- 
graph to, amongst other places, America. He received 
' from the plaintiffs for transmission to New York a mes- 2 
am sage, in words by themselves entirely unintelligible, - 
ae : but which could be understood by the plaintiff's cor- = 
| respondent in New York as giving a large order for cer- a 
tain goods, on which the plaintiffs, if the order had 
A , been confirmed, would have earned a considerable com- 
mission. The defendant, through admitted negligence, 
did not transmit the message, and the plaintiffs admit- 
| tedly lost thereby considerable profits which they would 
otherwise have made by the transaction. The action 
was for negligence in not transmitting the message ; the 
verdict was for the plaintiffs, and the question arises as 
to the due measure of damages. The plaintiffs seek to 
retain the verdict for a sum intended to represent the 
loss of profit above mentioned. The defendant insists 
that such damages are not within the rule laid down in 
‘ Hadley vs. Baxendale, and ever since approved of and < 
acted on, and that in this case there is nothing to war- 
rant a verd*ct for damages more than nominal. Upon 
¢ the facts of this case we think that the rule in Hadley 
vs. Baxendale applies, and that the damages recovera- 
ble are nominal only.” 


1 
| 
Now, may it please your Honors, if I have done so 
much as to direct the attention of the Court to tie im- 
‘ portance of the case, I have not come here in vain. I 
? am very sorry, indeed, that the other side was not present 
to give your Honors the benefit of a more thorough dis- 
cussion and because of which, perhaps, I have been 
obliged to discuss it with the Court instead of with 
pe counsel. Ido not know that it is at all in reason, but 
I would presume from my long experience of the kind- 
ness of the Court, to suggest that I may be allowed to 
send in to the Court the substance of what has taken 
place this morning for its consideration. 


Tae Curer-Justice: I suppose there is no objection 
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to that. It has been taken down by your reporter, and 
there will be, I suppose, no objection to your submit- 
ting that. | 


Mr. Swayne: There were one or two points raised 
this morning which are new to me, on which I would 


hike to enlarge. 


THE CuteEF-JustTicE: All we can allow you to add will 
be to give us the stenographer’s report of the whole ar- 
gument as itis. If the gentlemen on the other side 
had been here they could have heard that and would 
have replied. I think you should confine your new brief 
to what has been said. 


Mr. SwayneE: I expect to send to counsel onthe other 
side the report of my argument. I thank your Honors 
. for your attention. 
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BRIEF FOR DEFENDANT IN ERROR. 


STATEMENT OF FACTS. 

This action was brought by the defendant in error to re- 
cover damages for negligence in the ¢vansmzsston and prompt 
delivery of a telegram directing the purchase of 10,000 
barrels of petroleum at Oil City, Pennsylvania, on the morn- 
ing of November 9, 1882. Judgment was rendered in the 
sum of $1,800 for the plaintiff in the court below, and the 
case comes to this court on writ of error upon the following 


“FINDING OF THE FACTS AND CERTIFICATE OF 
DIVISION OF OPINION. 


(Record, pp. 15, 16, 17 and 18.) 


—_2— 


This case was submitted to the court, a jury being waived 
upon a stipulation setting forth certain facts admitted by the 
parties and also containing what certain persons would testify 
if called as witnesses. 

The court finds the following as the material facts in this 
case: 

The plaintiff, at 8 o’clock A. mM., November 9g, 1882, fur- 
nished to the defendant, a telegraph company engaged in the 
business of receiving and sending telegraphic dispatches, at 
its office in Des Moines, Iowa, a message in the following 
form, and plainly written on one of ‘ais usual blank forms 
furnished by the company: : 


Form No. 2. 


THE WESTERN UNION TELEGRAPH COMPANY. 


ALL MESSAGES TAKEN BY THIS COMPANY ARE SUBJECT TO THE FOLLOWING TERMS: 


To guard against mistakes or delays, the sender of a message should 
order it REPEATED; that is, telegraphed back to the originating office for 
comparison. For this, one-half the regular rate is charged in addition. It 
is agreed between the sender of the following message and this company, 
that said company shall not be liable for mistakes or delays in the transmis- 
sion or delivery, or for non-delivery, of any UNREPEATED message, whether 
happening dy negligence or of its servants or otherwise, beyond the amount 
received for sending the same; nor for mistakes or delays in the transmis- 
sion or delivery, or for non-delivery, of any REPEATED message beyond 
fifty times the sum received for sending the same, unless specially insured ; 
nor in any case for delays arising from unavoidable interruption in the 
working of its lines, or for errors in cipher or obscure messages. And this 
company is hereby made the agent of the sender, without liability, to for- 
ward any message over the lines of any other company when necessary to 
reach its destination. 

Correctness in the transmission of messages to any point on the lines of 
this company can be INSURED by contract in writing, stating agreed amount 
of risk, and payment of premium thereon at the following rates, in addition 
to the usual charge for repeated messages, viz: one per cent. for any dis- 
tance not exceeding 1,000 miles, and two per cent. for any greater distance. 
No employé of the company is authorized to vary the foregoing. 

No responsibility regarding messages attaches to this company until the 
same are presented and accepted at one of its transmitting offices; and if a 
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message is sent to such office by one of the company’s messengers, he acts 
for that purpose as the agent of the sender. : 

Messages will be delivered free within the established free delivery limits 
of the terminal office—for delivery at a greater distance, a special charge 
will be made to cover the cost of such delivery. 

The company will not be liable for damages in any case where the claim 
is not presented in writing, within sixty days after sending the message. 

THOS. T. ECKERT, NORVIN GREEN, 


General Manager. President. 
Receivers No. Time Filed. | Check. 
8 A. M. 
Send the following message subject to I 1882. 
the above terms, which are agreed to \ 2 
To Charles T. Hall, 
Exchange, 


Oil City, Pa. : 


Buy ten thousand tf you think it safe. Wire me. Gro. F. HALL. 


{READ THE NOTICE AND AGREEMENT AT THE TOP. “@a 


The same being furnished and received by the defendant 
for immediate transmissal 4o Charles T. Hall, at Oil City, Pa., 
the usual and ordinary charge therefor being paid by defend- 
ant. 

Through the negligence and want of ordinary care on the 
part of defendant’s employé at Des Moines, the message so 
received was forwarded to Oil City, Pa., in an imperfect con- 
dition, in this, that the name of the party to whom it was 
addressed was wholly omitted. The message was received at 
Oil City, Pa., at rr o’clock A. M., November 9. 

The operator of defendant at Oil City sent the message to 
the building known as the Exchange, which was used by a 
Board of Trade engaged in the business of buying and selling 
petroleum, the hours of business extending from 10 A. M. 
until 4 P.'M. 
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The officers of the Exchange, or Board of Trade, refused to 
receive the dispatch in question, and thereupon the operator 
at Oil City telegraphed to Des Moines for the purpose of 
ascertaining to whom the dispatch should be delivered, and 
thus ascertaining for whom it was intended, delivered it to 
Charles T. Hall, at 6 o’clock p. m., November 9, 1882. 

Had it not been for the error in sending the dispatch, with- 
out including the name of Charles T. Hall, it would have 


been delivered to him at Oil City at 11:30 A. M., November 
9, 1882. : 

The meaning of the dispatch was to direct Charles T. Hall 
to buy 10,000 barrels of petroleum, if in his judgment it was 
best to do so. 

Had the dispatch upon its first receipt at Oil City, Pa., 
been promptly delivered to Charles T. Hall, he would, by 12 
o’clock, M., November 9, have purchased 10,000 barrels of 


| petroleum m the then market price of $1.17 per barrel for 


the plaintiff. 

When the dispatch was delivered to Charles T. Hall the 
Exchange was closed for that day, so that said Hall could not 
then purchase the petroleum ordered by plaintiff. 

At the opening of the Board next day the price had ad- 
vanced to $1.35 per barrel, at which rate said Charles T. Hall 
did not deem it advisable to make the purchase and hence did 
not do so. It is not disclosed in the evidence whether the 
price of petroleum has advanced or receded since that -_ 
November 10, 1882. 

The operator acting for the defendant had no other knowl- 


edge of the meaning or purpose of the dispatch than is to be 


gathered from the message itself. 

The plaintiff brought this action to recover damages for 
the failure to properly and promptly transmit the dispatch in 
question in the circuit court of Polk county, Iowa, the orig- 
inal notice being served upon. the defendant on the 22d day 
of December, 1882. Under the statutes of Iowa, actions in 


a 


a ei, et ‘ 


pe, a 


Voncll ie SO OND ay. ~ , wx edie ie a ee 


the courts of that state are commenced by serving an ‘‘Orig- 
inal Notice ’’ which is signed by the plaintiff or his attorney 
and is addressed to the defendant. No summons or writ 
under the seal of the court is issued. 

The notice i this case was addressed to the defendant, and 
‘ after entitling the cause proceeded as follows: 


‘“* To Said Defendant—You are hereby notified that on or 
before the 22d day of December, A. D. 1882, the petition of 
| the plaintiff in the above entitled cause will be filed in the 
| office of the clerk of the circuit court of the state of Iowa, 
in and for Polk county, clazming of you the sum of fifteen 
hundred dollars as loss and damages suffered by the plaintiff 
by reason of your negligent failure to send and deliver a tele- 
gram, as set forth in said petition, vz November 9, 1882, 
from the plaintiff to Charles T. Hall, at Ow! City, Pa. 

And that unless you appear thereto and defend before 
noon the second day of the January term, A. D. 1883, of the 
said court, which will commence on the 2d day of January, 
A. D. 1883, default will be entered against you and judgment 
rendered thereon. 
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CROM BOWEN, 
WHITING S. CLARK, 
Attorneys for Plaintsff."’ 


No other presentation of the claim was made by plaintiff. 
pe Upon the foregoing facts it is the opinion of the presiding 
} judge that the law is with the plaintiff, and that he is en- 
titled to judgment in the sum of $1,800, and it is so ordered 
| as the judgment of the court. 

The judges holding said circuit court and before whom said 
cause was tried, hereby certify that on trial of said cause they 
were divided in opinion, and were unable to agree upon the 
following questions of law arising in said trial and necessary 
to be determined in order to finally determine said cause, 
to-wit: 
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1. Can the defendant, having in the usual line of its 
business accepted said message from plaintiff for transmissal 
to the party named therein at Oil City, Pa., and having 
received its usual charges for such services, be heard to say 
that it was not bound to exercise ordinary care in transmitting 
the same, and that it is only liable to the plaintiff in damages 
in case of gross negligence on its part. 


2. Under the contract legally existing between plaintiff 


and defendant, whereby the latter assumed the duty of for- 
warding said message, the same being an unrepeated message, 
was the defendant bound only to the exercise of slight care or 
to the exercise of ordinary care. 

3. Under the contract legally existing between plaintiff 
and defendant whereby the defendant assumed the duty of 
forwarding said message, the same being an unrepeated mes- 
sage, can the defendant in any event be held to respond in 
damages beyond the amount paid to the company for forward- 
ing the said dispatch. _ | 

4. Admitting the liability of defendant to respond in 
damages beyond the sum paid for forwarding the message, 
what rule is to govern in ascertaining the same? Are the 
damages merely nominal, or is the plaintiff entitled to the dif- 
ference in value of the oil at the time it would have been pur- 
chased for plaintiff had the message been properly forwarded 
and the value at the time it could have been purchased after 
the actual delivery of the message to Charles T. Hall, at Oil 
City, Pa., it being admitted that he did not make the pur- 
chase for the reason that in his judgment the price on the 
morning ot November 10, 1882, was too high to justify pur- 
chasing. | 

5. Was the message so obscure and uncertain on its face 
that the defendant should not be held to know that it per- 
tained to a transaction involving loss and damage if the mes- 
sage was not properly and promptly forwarded. 
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.““The questions must be separate and distinct, and each one 


6. Was the original notice in this cause a sufficient com- 
pliance with the clause in the contract providing that ‘the 
company will not be liable for damages in any case where the 
claim is not presented in writing within sixty days after 
sending the message.’ If not, is the right of recovery barred 
by the failure to present the claim in writing?’’ 


Wherefore said points of disagreement having been duly | 


reduced to writing under the direction of said judges are 
ordered, together with the findings of fact, to be entered of 
record as a certificate of division of opinion in said cause. All 
being done this May term, 1884, of said court. 


(Signed) J. M. LOVE, 
O. P. SHIRAS, 
Judges.”” 


It is to be observed that there is no finding of fact by the 
court below, as to the negligence or gross negligence of the 
company during the seven hours after the message was re- 
ceived at Oil City before its delivery to Charles T. Hall. 

It is also to be observed that there is no finding of fact by 
the court below that the message was an unrepeated message. 

The evidence is not presented by any bill of exceptions, 
and if it was, under well settled rules, the court would not 
examine the evidence to determine any question of fact. 


BRIEF. 


I. 


SUFFICIENT FACTS ARE NOT FOUND AND STATED BY THE 
COURT BELOW UPON WHICH THE IST, 2D AND 3D QUES- 
TIONS CAN BE BASED. 

Unless this is clearly and distinctly done the questions be- 
come general, abstract, hypothetical and outside the case, 
and will not be answered by this court. 

In Daniels vs. Railroad Co., 3 Wall., 256, the court say: 
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must be particularly stated with reference to that part of the 


case upon which it arose. - “ 4 


THE QUESTION MUST NOT BE GENERAL, NOR ABSTRACT, 


NOR A MIXED ONE OF LAW AND FACT. // 2¢ 2s either THIS 


COURT CANNOT TAKE JURISDICTION.”’’ 

In Havemayer vs. Iowa Co., 3 Wall., 304, the court say: 
‘“‘It is necessary that the question should involve a distinct 
legal point, and THAT SUFFICIENT: FACTS SHOULD BE SET 
FORTH TO SHOW ITS BEARING UPON THE RIGHTS OF THE 
PARTIES.”’ : 

In Norris vs. Jackson, 18 Wall., 127, the court say : 

‘““'This special finding has often been considered by this 
court. IT IS NOT A MERE REPORT OF THE EVIDENCE, BUT A 
STATEMENT OF THE ULTIMATE FACTS ON WHICH THE LAW 
OF THE CASE MUST DETERMINE THE RIGHTS OF THE PAR- 
TIES A FINDING OF THE PROPOSITIONS OF FACT WHICH THE 
EVIDENCE ESTABLISHES, AND NOT THE EVIDENCE ON WHICH 
THOSE ULTIMATE FACTS ARE SUPPOSED TO REST.”’ 


THE FIRST QUESTION. 


The finding of fact by the court below ante, p. 3 (record, 
p. 16) was that— : 

‘“*Through the negligence and want of ordinary care on the 
part of defendant’s employé at Des Moines, the message so 
received was forwarded ¢o Ozl City, Pennsylvania, in an im- 
perfect condition, in this, that the name of the party to whom 
it was addressed was wholly omitted.’’ 

This is not a finding of fact on which the ultimate negli- 
genice or gross negligence of the defendant in the ¢ransmittal 
and PROMPT DELIVERY of the message can be predicated one 
way or the other. : 

All the intervening facts up to the time of the DELIVERY 
of the message must be considered to determine the ultimate 
negligence or gross negligence in the case. 
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The operator at Oil City might have called back instantly 
and procured the address, with no appreciable delay, and de- 
livered the message accordingly. In which case the fact of 

the omission of the address in the first instance, would have 
made no appreciable difference in the prompt delivery of the 
message. | 

Any operator, not grossly and unaccountably stup‘d, re- 
ceiving a message without any address, should have noticed, 
at once, the blunder, and called for its correction while in 
communication with the sending office. 

But after the receipt of the message at Oil City, without 
any address, SEVEN HOURS were allowed to elapse before the 
address was obtained and the message delivered. 

There is no finding upon all the facts up to the delivery of 
the message, as to the ultimate negligence or gross negli- 
gence of the defendant. 

Without this finding as to the ultimate negligence, or gross 
negligence, the question becomes an abstract and general 
question outside the facts in this case, and cannot be answered. 

Without this express and special finding, as to the ultimate 
negligence or gross negligence on all the facts up to the time 
of delivery of the message, the judgment must stand, be- 
cause it inheres in the judgment that all the facts necessary 
to sustain it were found by the court below, unless the con- 
trary appears from a special finding. 

In other words, since there is no finding on all the facts up 
to the delivery of the message, that the defendant was guilty 
of negligence only, and not of gross negligence, it inheres 
in the judgment that the defendant was guilty of such negli- 
gence as is necessary to sustain the judgment, gross neglt- 

gence if that is necessary, and the question becomes useless . 
and outside the case. It is sufficient that there is no finding 
by the court below upon all the facts “up to the delivery of the 
message, as to the negligence or the gross negligence of the 
defendant. , 
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The court will look in vain for any finding of this sort cov- 
ering the /vansmission and delivery of the message up to the 
end of the seven hours taken for its transmission and delivery. 


THE 2D, 3D, 4TH AND 6TH QUESTIONS. 


It is to be observed that the second and third questions are 
based on the sufposztion that the message was an unrepeated 
inessage. But the fact that it was an unrepeated message is 
nowhere found and stated by the court below. 

The questions are hypothetically outside the facts found 
and stated by the court, and under well-settled rules will not 
be answered. It is also to be observed as to the second ques- 
tion in respect to ‘‘slight care,’’ that there is no finding of 
fact on which this feature of the case can be considered. The 
observations in regard to the first question are applicable here. 
Yhere is no finding as to the ultimate fact of negligence or 
slight or ordinary care, which was exercised by the defendant 
covering the ¢vansmzssion and delivery of the message. 

It inheres in the judgment that there was a want of even 
slight care covering the transmission and delivery of the mes- 
sage, if that is necessary to sustain the judgment. 

It is also to be observed that the third question, ‘‘Can the 
defendant 27% azy event be held to respond in damages beyond 
the amount paid to the company ?’’ contemplates asking the 
court as to the liability of the defendant as against even 
gross, willful or intentional neglect or fraud of defendant, 
and in this respect the question is outside the facts found and 
stated in the case by the court below. 

It is quite likely there are other objections to these ques- 
tions, and also objections to the other questions, which will 
prevent the court from answering them. If so, the court 
will, as we understand the practice to be, take notice of its 
own motion of such objections, and decline to answer the 
questions, where the objections are jurisdictional in their 
nature. | . 
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For instance, it may well be doubted or denied that either 
the fourth or sixth questions present a dzstinct point of law 
as required. - | 


Williamsport Bank vs. Knapp, 119 U. S., 357, 
and cases therein cited. : 


The fourth question asks in effect, what is the rule of 
damages, not in respect to any well defined fJozm?t, but gen- 
erally on the whole case as presented in the extended evi- 
dential facts. : 

The sixth question is in the nature of a general demurrer 
to the facts found and stated in respect to the notice of the 
claim, without pointing out any ground or azstznct pornt upon 
which the court is asked to determine whether or not the 
notice was sufficient. 


IT. 


IF THE QUESTIONS ARE ALL TO BE ANSWERED, THE AN- 
SWERS WILL BE FAVORABLE TO THE DEFENDANT IN ERROR 
AND SUSTAIN THE JUDGMENT. 

41. The first three questions may be grouped together for 
consideration. 2 

The facts and questions have heretofore been given, anfe, 
pp. 1 to 6 (record, pp. 15, 16, 17 and 18). 

It is to be observed that the court below found and stated 
the fact, that the mistake in the message was ‘‘ THROUGH 
THE NEGLIGENCE of defendant’s employé.’’ 

As against the NEGLIGENCE thus found and stated by the 
court below: 

Can the defendant be heard to say that it is only liable for 
gross negligence? The liability of telegraph companies in 
such cases is decisively established by the great weight of 
authority, notwithstanding the stipulations for exemption 
from liability for negligence. 


Birney zs. Tel. Co., 18 Md., 341. 


Tel. Co. vs. Gildersleeve, 29 Md., 248. 
Baldwin vs. Tel. Co., 45 N. Y., 744. 
Breeze vs. Tel. Co., 48 N. Y., 140. 
Bartlett vs. Tel. Co., 62 Me., 209. 

Tel. Co. vs. Griswold, 37 Ohio St., 301. 

Tel. Co. vs. Fenton, 52 Ind., 1 

Abraham vs. Tel. Co., 23 Fed. R., 315. 

Parks vs. Tel. Co., 13 Cal., 422. 

White vs. Tel. Co., 14 Fed., 710. 

True vs. Tel. Co., 60 Me., 9. 

Wann vs. Tel. Co., 37 Mo., 482. 

Candee vs. Tel. Co., 34 Wis., 471. 

Fiibbard vs. Tel. Co., 33 Wis., 558. 

Thompson vs. Tel. Co., 64 Wis., 531- 

Sweatland vs. Tel. Co., 27 Towa, 456. 

Manville vs. Tel. Co., 37 lowa, 214. 

Tyler vs. Tel. Co., 60 Ill., 421. 

Tyler vs. Tel. Co., 74 Mll., 168. 

Railroad Co. vs. Lockwood, 17 Wall., 35r. 
Wharton on Negligence, Sec. 763. 

Wolf vs. Tel. Co., 62 Pa. St., 83. 
-Marr vs. Tel. Co., 1 R’y and Corp’n, L. J., 290. 
(Sup. Court Tenn., March, 1887) and S. W. R., 496. 


The general ground upon which all these authorities pro- .- 
ceed, in view of the public employment and character of 
telegraph companies, is that such stipulations for exemption 
from liability for negligence, leaves the telegraph company 
under no duty whatever to transmit and deliver the message; 
that such stipulations are not just and accomnes and are 
void as against public policy. 

A few citations from these numerous cases will sufficiently 
illustrate and emphasize the established grounds and reason- 
ing upon which the limitation of liability for negligence is 
held to be unjust and unreasonable, and void as against pub- 
lic policy. 


In Buney vs. Tel. Co., 18 Md., 341, the court say that: 

‘‘Courts and legislatures have been liberal in allowing 
companies to provide against such risks as arise out of atmos- 
pheric influences and kindred causes. At this point they 
have stopped. . Zo permit them to contract against their own 
negligence would be to arm them with a most dangerous 
power, one indeed that would leave the public almost remedi- 
less.”” 


In Sweatland vs. Tel. Co., 27 lowa, 451, Dillon, J., says: 

‘*But I deny that companies can adopt general printed rules 
exacting as a condition of sending messages that the sender 
shall exonerate or release the company from damages caused 
by defective instruments or by the want of proper skill in the 
operators or by their fazlure to use due care.” 

And as a conclusion of an exhaustive discussion covering 
the refinement between negligence and gross negligence, on 
p- 458, Judge Dillon says: 

‘On the other hand, if the operating agents of the com- 
pany ad not use ordinary, usual and reasonable care in trans- 
mitting the message, and if the want of care (and not atmos- 
pheric causes or the infirmities of telegraphing) caused the 
mistake the company ts lable. 

‘‘But the plaintiff not having repeated the message, it is 
incumbent on him to satisfy the jury that the mistake was 
caused by the DEFENDANT’S NEGLIGENCE.’ 


In 7rue vs. Tel. Co., 60 Me., 19, the court say : 

‘“It is clear that a mere change of rates or prices cannot 
avoid legal liability. The duty and responsibility of the com- 
pany cannot properly be a by the price for the duty 
undertaken.’’ ” ’ And on p. 21: 
‘‘A rule or stipulation like the one in question, which 
covers all possible delinquencies, mistakes, delays or neglects 
in transmitting or in delivering or not delivering a message 
from whatever cause arising, is not for the reasons before 
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stated a reasonable regulation within the legal rule. Sucha 
rule is not saved from these objections by the condition of a 
liability to repay if required by the sender, of the trifle paid 
tothem. Itis a mere evasion of legal liability, AND IS NEVER 
THE MEASURE OF DAMAGES FOR NON-PERFORMANCE OF A 
CONTRACT OF THIS KIND.”’ 

In Bartlett vs. Tel. Co., 62 Me., 217, 218, the court say: 

23 Cs of ‘‘It would seem self-evident that 
the contract invoked in the defense is utterly void. * 9 

There can be no contract unless the contracting party as- 
suines some responsibility, or undertakes to do or perform 


some act. 4 - 
In this case the terms of the alleged agreement impose & Bu 
no duty whatever upon the defendants, or if they do, by the A. 


same instrument they are absolved from all such duty and 
relieved from all responsibility in regard to it. 

To be sure they agree or propose to receive the message 
and send it by night, du¢ cn condition that they may send that 
or another, or none whatever. The same act by which they 
undertake to do, relieves them from all obligation to perform. 
Interpreting the several parts of the contract as one whole it 
imposes no undertaking to send the message, or if sent, that . 
it shall go correctly.”” 


In Candee vs. Tel. Co., 34 Wis., 471. the court say: at 
‘‘If it be urged that the sender receives his consideration q. 
in the reduced price of transmission, or because the company : 
undertakes to send the message at one-half the usual rates os. 
for sending day messages, that argument ends by proving 
that the company does not undertake to send the message at ~~ 


all, and that no contract or agreement on its part is made or aS 
entered into for that purpose. | : 

If the company promises or binds itself at all for the rate - te 
or consideration named and which it is willing toand may _ 
accept, then the smaliness of the consideration cannot operate = 


to relreve the promise or destroy the obligation thus created.”’ 

In the recent case of Zhompson vs. Tel. Co., 64 Wis., 534, 
where the provisions at the top of the message were precisely 
the same as in this case, the court say : 

‘It is insisted that according to the terms of the contract 
signed by the plaintiff when he sent his message, the com- 
pany is relieved from all liability to respond in damages to 
the plaintiff for any neglect or delay in forwarding or deliver- 
ing the message beyond the repayment of the money paid to 
the company for sending the same. 

Whatever may be the decisions of other courts in other 
states upon this question, we think the decisions of this court 
settle the question against the appellant. 


Candee vs. Tel. Co., 34 Wis., 471. 
Fiibbard vs. Tel. Co., 33 Wis., 558, 568. 


In these cases the telegrams were sent as night dispatches 
upon printed blanks of the company by the terms of which 
such messages were sent at half the usual rates for day mes- 
sages ‘on condition that the company should xot be able jor 
errors or delay tn the transmission or delivery or non-delivery 
of such messages from whatever cause occurring, and should 
only be bound in such cases to return the amount paid by 
the sender.’ In both cases it was held that the contract was 
void, as against public policy so far as it undertakes to pro- 
tect the company from liability for the negligence or fraud of 
its agents. 

In the last case cited the present chief justice says, quoting 
the opinion in Baldwin vs. Tel. Co., 45 N. Y¥., 751: ‘While 
telegraph companies are not insurers, and do not guarantee 
the delivery of all messages with entire accuracy and against 
all contingencies, they do undertake tor ordinary care and 
vigilance in the performance of their duties and to answer 
for the neglect and omission of duty of their servants and 
agents’; ‘and this degree of liability the law imposes upon 
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them as well in the transmission and delivery of a night as a 
day dispatch.’ 

Chief Justice Dixon, in the Candee case, says: ‘ Either 
the company enters into a contract with him (the sender of 
the message) and takes upon itself the burden of some sort 
of legal obligation to send the message or it does not. It 
would be manifestly against reason and what all must assume 
to be the intention of the parties, to say no contract what- 
ever is made between them, and nobody, not even the officers 
or representatives.of the company, assert such a doctrine. It 
would seem utterly absurd to assert it. Holding itself out as 
ready and willing and able to perform the service for whoso- 
ever comes and pays the consideration itself fixed and de- 
clared to be sufficient, and actually receiving such considera- 
tion, it cannot be denied, we think, that a legal obligation 
arises and duty exists on the part of the company to transmit 
the message with reasonable care and diligence, according to 
the request of the sender.’ 3 : 

We are quite satisfied with the decisions of this court 
above cited and with the reasons given to sustain them, and 
we believe they are in accord with the weight of authority in 
other courts.’’ 


In Razlroad Co. vs. Lockwood, 17 Wall., 357, where the 


verdict of the jury was based upon the finding of fact under . 


the charge of the court, that the injury was caused by the 
negligence of the defendant, this court has obliterated the 
refinement as a practical distinction between negligence and 
gross negligence. 3 : 

The discussion of this question in that case is general, not 
peculiar merely to the liability of the common carrier, but 
especially and fully applicable and pertinent in this case in 
view of the public service and character of telegraph com- 
panies. | : 

This court, in the Lockwood case, say in conclusion, p. 382: 


‘“The defendants endeavor to make a distinction between 
gross and ordinary negligence, and insist that the judge 
ought to have charged that the contract was at least effective 
for excusing the latter. 

We have already adverted to the tendency of judicial 
opinion adverse to the distinction between gross and ordinary 
negligence. Strictly speaking, these expressions are indica- 
tive rather of the degree of care and diligence which is due 
from a party, and which he fails to perform, than of the 
amount of inattention, carelessness or stupidity which he 
exhibits. If very little care is due from him, and he fails to 
perform that little, it is called gross negligence. If very 
great care is due and he fails to come up to the mark 
required, it is called slight negligence. And if-ordinary care 
is due, such as a prudent man would exercise in his own 
affairs, the failure to bestow that amount of care is called 
ordinary negligence. In each case the negligence, whatever 
epithet we give it, is failure to bestow the care and skill 
which the sztuation demands, and hence it is more strictly 
accurate, perhaps, to call it simply negligence.’’ 


* x * * *x * * 


The stipulation for exemption from liability for negligence 
having been held to be void, the court say further, p. 383: 

‘*In the case before us, the law, in the absence of special 
contract, fixes the degree of care and diligence due from the 
railroad company to the persons carried on itstrains. A /azi- 
ure to exercise such care and diligence 1s negligence. 

It needs no epithet properly and legally to describe it. 
If it is against the policy of the law to allow stipulations 
which will relieve the company from the exercise of that 
care and diligence, or which, in other words, will excuse for 
negligence in the performance of that duty, then the company 
remains liable for such negligence. The question whether the 
company was guilty of egligence in this case, which caused 


the injury sustained by the plaintiff WAS FAIRLY LEFT TO THE 
JURY. IT WAS NOT NECESSARY TO TELL THEM WHETHER 
IN THE LANGUAGE OF LAW WRITERS SUCH NEGLIGENCE 
WOULD BE CALLED GROSS OR ORDINARY. 

The conclusions to which we have come are — 


First. That a common carrier cannot stipulate for exemp- 
tion from responsibility when such exemption is not just and 
reasonable in the eye of the law. 


Secondly. That it is not just and reasonable in the eye of 
the law for a common carrier to stipulate for exemption from 
responsibility for the negligence of himself or his servants.’’ 

It is now to be especially observed in respect to the distinc- 
tion involved in the first two questions between negligence 
and gross negligence, that the court below found and stated 
the fact that the mistake in transmission of the message was, 
‘“THROUGH THE NEGLIGENCE of defendant’s employé.’’ The 
precise point involved in the first two questions, therefore is 
this, where the court below has found and stated the fact that 
the mistake in the message ‘‘ WAS THROUGH THE NEGLI- 
GENCE OF DEFENDANT’S EMPLOYE,’’ upon this finding of 
fact ‘‘can the defendant be heard to say” ‘‘that it is only 
liable to the plaintiff in damages in case of gross negligence 
on its part?”’ | 

This is the precise question which this court determined in 
Ratlroad Company vs. Lockwood, 17 Wal., 357. 

In Ratlroad Company vs. Lockwood, 17 Wal., 384, the 
court say: 

‘““ The question whether the company was guilty of negh- 
gence in this case which caused the injury sustained by the 
plaintiff WAS FAIRLY LEFT TO THE JURY.”’ 

_So that in the Lockwood case the finding of fact by the 
jury, on which the verdict and judgment rested, was precisely 
the same as in this case by the court below, that ‘‘the com- 
pany was guilty of NEGLIGENCE.”’ 


In this situation, as the court say, on page 382: 
‘‘The defendants endeavor to make a distinction between 
gross and ordinary negligence, and insist that the judge 
ot ought to have charged the jury that the contract was at least 
effective for excusing the latter.”” 


That is precisely what is claimed in this case under the 
first two questions, that ‘‘the contract was at least effective 
for excusing’’ all but gross negligence, and this upon the 


- + . precise situation in this case as in the Lockwood case, the 
finding of fact by the court in this case, that the mistake in 
* the message ‘‘WAS THROUGH THE NEGLIGENCE OF DEFEND- 


ANT’S EMPLOYE,’’ by the jury in the Lockwood case that 
‘(ne COMPANY WAS GUILTY OF NEGLIGENCE.” 

The result of the reasoning in the Lockwood case is con- 
clusive of the result here. | 

It was sufficient that the court below found and stated the 
fact that the mistake ‘‘WAS CAUSED THROUGH THE NEGLI- 

_ GENCE OF DEFENDANT'S EMPLOYE.”’ 

As against this finding of fact the defendant cannot be 
heard to say ‘‘ that it is only liable to the plaintiff in damages 
in case of gross negligence on its part,’’ as that is a refine- 


> ment and distinction which this court does not recognize as 
substantial or valid. 

— In the recent case of Zelegraph Company vs. Griswold, 37 

” Ohio, 301, the special stipulations were precisely the same as 


in this case, and the court below charged the jury, page 305, 
that if the ‘‘ mistake occurred through the carelessness and 
negligence of the defendant, the special agreement set up in 
the answer did not relieve the company from liability other- 
: @ wise resulting from such neglgence.”’ 


It is said by the supreme court, after discussion and cita- 

se tion of numerous a:thorities, page 312, ‘‘these authorities 
show a strong tendency in the adjudication to break down the 

impracticable distinction between what is termed gross negli- 


wk, 


gence and ordinary negligence which some cases hold to 


exist. 
The rule, however, in this state, is well settled that one 


exercising a public employment is liable for failing to bring 
to the service he undertakes that degree of skill and care 
which a careful and prudent man would under the circum- 
stances employ; and that any stipulation or regulation by 
which he undertakes to relieve himself from the duty to exer- 
cise such skill and care in the performance of the service is 
contrary to public policy, and consequently illegal and void. 
In our opinion telegraph companies fall within the operation 
of this rule, and that in failing to exercise such care and skill 
in the transmission and delivery of messages they become 
liable for the resulting consequences, notwithstanding their 
stipulations to the contrary.’’ Citing— 

Railroad Company vs. Lockwood, 17 Wall., 357. 

In Hart vs. Penn. R. R. Co., 112 U. S., 338, this court 
said : | 
“It is the law of this court that a common carrier may, by 

special contract, limit his common law liability ; BUT THAT 
HE CANNOT STIPULATE FOR EXEMPTION FROM THE CONSE- 
QUENCES OF HIS OWN NEGLIGENCE OR THAT OF HIS SER- 
VANTS.”? Citing— 

New Jersey S. Nav. Co. vs. Bank, 6 How., 344. 

York Co. vs. Central R. R., 3 Wall., 107. 

Railroad Co. vs. Lockwood, 17 Wall., 357. 

Express Co. vs. Caldwell, 21 Wall., 264. 

Railroad Co. vs. Pratt, 22 Wall., 123. 

Bank vs. Adams Express Co., 93 U. S., 174. 

Railway Co. vs. Stevens, 95 U. S., 655. 


But in this case the shippers of the horses accepted the 
‘AGREED VALUATION’’ of ‘‘ not exceeding $200 each,’’ as 
‘‘just and reasonable.’’ The court on this feature of the 


case said, page 341: 


‘“‘The subject matter of a contract may be valued, or the 
damages in case of a breach may be liquidated in advance. 
In the present case the plaintiff accepted the valuation as 
‘just and reasonable.’ ”’ . . . On page 343: 
“* The distinct ground of our decision in the case at bar is 
that where a contract of the kind signed by the shipper is | 
fairly made, agreeing on the valuation of the property car- 
ried, with the rate of treight based on the condition that the 
carrier assumes liability only to the extent of the agreed 
VALUATION, even in case of loss or damage by the negligence 
of the carrier, the contract will be upheld as a proper and law- 
ful mode of securing a due proportion between the amount 
for which the carrier may be responsible, and the freight he 
receives, and of protecting himself against EXTRAVAGANT 
AND FANCIFUL VALUATIONS.” 

The essential ‘basis of upholding the limitation as to the 
valuation of the property in the Hart case does not exist in 
this case. There is no pretense of any ‘‘valuation of prop- 
erty’’—or ‘‘agreed valuation’’ of the actual damages in this 
case ‘‘as just and reasonable.’’ But the trifle paid is fixed 
as the limit of liability as a usual condition in this and other 
cases, without any pretense of being based on the actual or 
probable damages in each case. 

This cannot be said to be in any proper sense ‘‘a just and 
reasonable valuation of property,’’ or liquidation of damages 
in advance within the purview or spirit of the doctrine in 
the Hart case; but is on its face an absurdity unjust and un- 
reasonable, and as such to be held void. 

Marr vs. Tel. Co. (Supreme Court of Tenn., 
March, 1887.) 1 R’y & Corp. Law J., 290; 
S. W. R., Vol. 3, p. 496. 

The findings of fact by the court below show, azte, p. 2 
(record, p. 15), that the message was ‘‘ written on one of the 
USUAL FORMS furnished by the company.”’. In other words, 


that the company received all messages under this arbitrary 
limitation of liability. 

As said by the court in Zrue vs. Tel. Co., 60 Me., 19: 

‘“‘The duty and responsibility of the company cannot be 
measured by the price paid for the duty undertaken.” * * 
On p. 21: 

The ‘‘trifle’? paid ‘‘ts NEVER THE MEASURE OF DAMAGES 
FOR NON-PERFORMANCE OF A CONTRACT of this kind.”’ 

In effect the same is held by a multitude of authorities. 


In Marr vs. West’n Union Tel. Co., 1 R’y & Corp. L. J., 

290, 3 S. W. R., 496, a recent and exhaustive case, the 
supreme court of Tennessee say (p. 501, 3 S. W. R.): 
“In this latter case (Hart vs. Penn. R. R. Co.) the court 
say the test to which every limitation of the common law 
liability of the carrier should be subjected is ‘z¢s just and rea- 
sonable character.’ ee 

If it be assumed, for we do not determine this question, 
that a telegraph company may, by fair, just and reasonable 
regulations, limit the amount of damages to which it may be 
subjected by reason of negligence, then will the terms and 


conditions upon which this company propose to conduct its . 


business stand the test of justness and reasonableness? 

It must at the outset be conceded that a telegraph com- 
pany, like a common carrier, must offer to do the business of 
the public, subject to ordinary liability for negligence upon 
terms fair and reasonable ; and if it does not do this, it does 
not offer a choice of terms, and cannot escape full responsi- 
bility even upon the view of the law contained in Hart vs. 
Penn. R. R. Co. 

* * * ae * * 

Practically the scale of graded charges offered by this 
company afford no real choice of terms. The price at which 
they propose to send messages, subject to the ordinary legal 
liability—the insurance proposition—is so grossly in excess 
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of the cost of service, as ascertained by comparison with the 
terms offered for service without such liability, that we do 
not hesitate to hold the conditions limiting the liability of 
this company for negligence, are not fair, just or reasonable, 
and are void as against public policy. They constitute, 
taken together, but an artful arrangement and device by 
which the consequences of their own negligence are thrown 
upon the shoulders of their customers, and they are enabled 
to conduct business with no responsibility beyond the most 
trivial character for their own want of due care. 

The terms upon which they do assume full lability are so 


arranged and so exorbitant as probably never to be called into 
use.” 


It need only be further observed that the cases holding such 
limitation of liability reasonable and valid, are based on the 
refinement between negligence and gross negligence, which 
this court in the Lockwocd case has obliterated as a practical 


distinction. 
III. 


THE FOURTH QUESTION. 


What is the rule of damages? aniée, p. 6 (record, p. 18). 

The authorities are uniform in support of the damages re- 
covered in the court below in this case. The rule of damages 
measured substantially, as in this case by the court below, is 
established in the following cases: 


Tel. Co. vs. Wenger, 55 Pa. St., 262. 
Sguere vs. Tel. Co., 98 Mass., 239. 
Tyler vs. Tel. Co., 60 Iil., 421. 

True vs. Tel. Co., 60 Me., 26. 
Bartlett vs. Tel. Co., 62 Me., 222. 
Manville vs. Tel. Co., 37 lowa, 220. 
Turner vs. Tel. Co., 41 Iowa, 458. . 
Sweatland vs. Tel. Co., 27 lowa, 433. 
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Rittenhouse vs. Tel. Co., 44. N. Y., 263. 

Tel. Co. vs. Dryburg, 35 Pa. St., 298. 

Leonard vs. Tel. Co., 41 N. Y., 544. 

Tel. Co. vs. Hobson, 15 Grattan, 122. 

Tel. Co. vs. Graham, 1 Col., 230. 

Tel. Co, vs. Fenton, &2 Ind., 1. 

Marr vs. Western Union Tel. Co., supreme court 
of Tenn., 1887, Vol. 1 R’y & Corp. Law, p. 290; 
S. W. R., Vol. 3, p. 496. 


In Zel. Co. vs. Wenger, 55 Pa. St., 262, the advance in 
price was held to be the measure of the damages. 


In Sguzve vs. West. U. Tel. Co., 98 Mass., 239, the court 
say : 

‘“The sum, therefore, which would compensate the plaint- 
iff for the loss and injury sustained by them would be the 
difference, if any, in the price which ¢hey agreed to pay for 
the merchandise by the message which defendants undertook 
to transmit if it had been duly and seasonably delivered in 
fulfillment of their contract and the sum which the plaintiff 
would have been compelled to pay at the same place in order, 
by the use of due diligence, to have purchased the like 
quantity of the same species of merchandise.”’ 


DLyler vs. W. U. Co., 60 Mll., 421. 
W. Tel. Co. vs. Wenger, 55 Pa. St., 262. 


In 7rue vs. Telegraph Company, 60 Me., 26, it is said by 
the court that— ) 


‘* The sum, therefore, which would be a compensation for 
the direct loss and injury sustained by the non-delivery of 
this message, zs the difference (if at a higher rate) between 
the zznety cents named and the sum which the plaintiffs were 
or would have been compelled to pay at the same place, in 
order, by due and reasonable diligence, after notice of the 


failure of the telegram, to purchase the like quantity and 
quality of the same species of merchandise.’’ Citing— 


Squire vs. W. U. 7. Co., 98 Mass., 232. 


In Manville vs. Telegraph Company, 37 lowa, 220, it is 
said by the court: 

‘‘ The party failing to deliver the goods according to agree- 
ment has injured the other party ; the measure of that injury, 
where the price has not been paid, is fixed by law at the sum 
which the goods would have brought in market at the time 
and place of delivery, /ess the contract price. ‘The law deems 
st certain that if the goods had been deltvered to the pur- 
chaser he could have sold them for the market value. This 
value is capable of being ascertained with regard to all com- 
modities having a fixed market price. The same rule, based 
upon the same principle, is applicable in this case. 

The market value of hogs in Chicago on any dn: was 
capable of being certainly ascertained. If the defendant had 
had his hogs in Chicago three days sooner he could have sold 
them at the then market price. He was prevented from 
shipping his hogs sooner by the negligence of defendant’s 
agent. The difference, therefore, between the market value 
of the hogs on the day plaintiff could have put them on the 
market, if the defendant had been guilty of no negligence in 
the delivery of the dispatch, and the market price when he 
was afterward able to put his hogs into the market, is the 
direct consequence of the neglect ot the defendant.” 

In Zhompson vs. Tel. Co., 64 Wis., 531, the message was, 
‘*Send bay horse to-day—Mock loads to-night.”’ | 

The court say, page 537: 

‘“T’he only other question in the case is whether the plaint- 
iff upon the facts proved was entitled to recover more than 
nominal damages. 

It seems to us that the telegram itself informed the agent 
of the company that it was of importance that the horse men- 
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tioned therein should be sent to Boscobee immediately on 
receipt of the telegram, so that he would arrive there before 

' Mack would load his horses that evening. * * | 
The evidence clearly tends to show that the plaintiff José 
the sale of the horse to Mack by reason of the delay tm trans- 
mitting the message, and that the loss of such sale was a dam- 

age to them of $25, whitch was the amount they recovered.”’ 
| In Rettenhouse vs. Telegraph, 44 N. Y., 263, it is said by 

: the court: | 

| ‘If the message had been correctly transmitted the plaint- 
iff, through their agents, could have purchased the 500 shares 
of Hudson River Railroad stock for $136.75 per share. As it 
was, using the utmost diligence, they were obliged to pay 
$139.50 per share, and this is the measure of their damage. 
In order to hold the defendant liable for the damage, rr WAS 
NOT INCUMBENT ON THE PLAINTIFF TO PURCHASE THE STOCK. 
This purchase and the price that they were obliged to pay, 
$739.50 per share, WAS ONLY IMPORTANT AS SHOWING THE 
EXTENT OF THE DAMAGE. The plaintiffs could have mazin- 
tained their suit against the defendant without having 
purchased the stock by showing that immediately, or soon 
after the delivery of the erroneous message, the stock was in 
the market so that their order could not have been filled for 
less than the $139.50 per share.” 
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IV. 
THE FIFTH QUESTION. 


Ante, p. 6 (record, p. 18): ‘‘ Was the message so obscure ¥ 
and uncertain on its face that the defendant would not be NS 
held to know that it pertained to a transaction involving loss 
and damage if the message was not properly and promptly 
forwarded ?”’ i 

The message was: ‘‘Buy ten thousand if you think it 
safe. Wire me.”’ 
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This question seems to be simple and easy. 


It is to be observed that the question does not. involve the 
point sometimes raised, whether or not it is SUFFICIENT for 
the message to show on its face that it pertains to a business 
transaction. The limit of the question is whether the mes- 
sage shows on its face that it pertains to a business trans- 
action that ought to be properly and promptly forwarded. 
The message clearly orders a large purchase, and the in- 
junction ‘‘ Wire me,’’ emphasizes the importance of the 
purchase and the promptness to be observed. 

Messages similar or of less plain import have been held 
sufficient in the following cases: 

In Zelegraph Company vs. Wenger, 55 Pa. St., 262— 

‘*Buy fifty (50) Northwestern, fifty (50) Prairie du Chien; 
limit forty-five (45).’’ 

In Squire vs. Telegraph Company, 98 Mass., 232— 

‘*Will take your hogs at your offer; our man will be there 
Tuesday morning.”’ 

In 7yler us. Telegraph Company, 60 Ill., 421— 

‘*Sell one hundred (100) Western Union. Answer price.’’ 

In Zelegraph Company vs. Griswold, 37 Ohio, 301— 

‘Will you give one fifty for twenty-five hundred, Lon- 
don? Answer at once, as I have only till night.’’ 

In 7+ue vs. Telegraph Company, 60 Me., 9— 

‘* Ship cargo named at mmaeny if you can secure freight at 
ten. Wire result.”’ 

In Sprague vs. Telegraph Company, 6 Daly, 200— 

‘* Hold my case till Tuesday or Thursday. Please reply.’’ 

In Manville vs. Telegraph Company, 37 lowa, 214— 

‘* Ship your hogs at once.”’ 

In Zhompson vs. Telegraph Company, 64 Wis., 531— 
‘*Send bay horse to-day. Mock loads to-night.’’ 
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In Candee vs. Telegraph Company, 34 Wis., 471. 
A message in cypher. 


In Zelegraph Company vs. Graham, I Col., 230— 
‘Ship oil as soon as possible at the best rates you can.”’ 


In Zelegraph Company vs. Wenger, 55 Pa. St., 262, the 
message was : | 

‘‘Buy fifty (50) Northwestern, fifty (50) Prairie Du Chien, 
limit forty-five (45).”’ 

And the court say :‘ 

‘*’The dispatch was such as to disclose the nature of the 
business to which it related, and that loss might be very 
likely to occur if there was a want of promptitude in trans- 
mitting it containing the order.’’ 

In 7yler, et. al. vs. W. U. Tel. Co., 60 Tl., 421, the mes- 
sage was, ‘‘sell one hundred (100) Western Union. Answer 
price.”’ 

The court say the dispatch disclosed the nature of the 
business as fully as the case demanded. Citing— 


Tel. Co. vs. Wenger, 55 Pa. St., 262. 


In Zelegraph Co. vs. Griswold, 37 Ohio St., 301, thie 
message was— 


‘Will you give one-fifty for twenty-five hundred London. 
Answer at once, as I have only till night.”’ 


The court say : 

‘‘It appeared upon its face that it related to a business 
transaction; a transaction involving the purchase and sale of 
property. The company was, therefore, apprised of the fact 
that a pecuniary loss might result from an incorrect trans- 
mission of the message. Where this appears there is no 


such obscurity as relieves the company from liability for neg- _ 


ligently failing to transmit and deliver the message in the 
language in which it was received.’’ 


{ 
: 


{ 
{ 


V. 
THE SIXTH QUESTION. 


Ante p. 6 (Record, p. 18): ‘‘ Was the notice of the claim 


sufficient ?’’ 


The notice and facts stated will be found, printed record, 
p. 17, and herein, anée p. 5. 

This notice was served on the defendant company Decem- 
ber 22, 1882, the message being sent on November 9, 1882. 
The notice is within the sixty days. ) 

The most and worst that can be said as to this notice is 
that it is not only notice of the plaintiff’s claim, but is also 


notice of a suit. 


It would stand as a most singular outcome 


of logic and law, if notice of a claim by the plaintiff against 
the defendant, and stating specifically the date and ground 
of the claim, is impaired or insufficient as a notice of the 
claim because the plaintiff also gives notice of a suit on the 


claim. 


The scope for argument in such a case seems to be limited 
to the mere statement of the fact, and that apparently makes 
the answer to the question involved self-evident and self-illu- 


minating. 


In Smith et al. vs. Ratload Company, 56 lowa, 721, the 
court held that otice of an attorney's len in a pending suit, 
enserted by plaintiff's attorneys in the original notice served 
upon the defendant in an action, ts sufficient, of properly 


signed. 


In Blackington vs. City of Rockland, 66 Me., 334, where 
notice was required by statute within sixty days, Peters, J., 
who is the present Chief Justice of the Maine supreme court, 


said: 


‘‘The main object of a notice is, that the town may have 


an early opportunity of investigating the cause of the injury 


and the condition of the person injured, before changes may 
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occur essentially affecting such proof of the facts as may be 
desirable for the town to possess ; and a minor purpose of a 
town would be, perhaps, that the town should have a favora- 
ble chance to settle a claim before being sued for it, should 
they see fit to do so. 

In this view, we think the notice is sufficient which de- 
scribes the facts substantially and in general terms, so that 
thereby a town may have statements and intimations that 
would be likely to lead them, acting reasonably, into such 
inquiry and investigation as would result in their acquiring a 
full knowledge of the facts of the case.’’ 


In Sawyer vs. Naples, 66 Me., 454, where notice of the 


claim for damages was required by statute within sixty days, 
Chief Justice Appleton said: 

‘“'The object of the notice is to enable the town seasonably 
to investigate claims for injury before the proof of the facts 
shall become unattainable from lapse of time or loss of life 
or memory. : 

* * / oe * * * * 

Neither ts wt necessary that the extent of the damages 
should be stated in dollars and cents. ‘The party injured may 
not know the extent of the injury received. It may be 
greater than is at first supposed, or it may be less. What the 
legislature deemed important was that towns should be noti- 
fied that damages are claimed, not what sum of money would 
be sufficient to compensate the injured party.’’ | 

In Express Company vs. Caldwell, 21 Wall., 264, such a 
condition is sustained solely on the ground that it is reason- 
able for the shipper ‘‘to assert his claim 27 season TO ENABLE 
THE DEFENDANTS TO ASCERTAIN THE FACTS.’’ | 

This is the only ground on which such a condition has 
been sustained as reasonable by any court. 

It is sufficient that the notice in this case fully answers 
within the time prescribed the fundamental purpose for 
which such a condition is held valid. 
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It is to be observed that the condition in question in no 
manner precludes the bringing of a suit on the claim at the 
same time the claim is presented; but this question is not 
raised as ‘‘a distinct point’’ by the sixth question. ‘The only 
requirement is that the ‘‘claim is presented in writing within 
sixty days after sending the message.’’ This requirement 
was fully complied with in this case by the notice in ques- 
tion. 

Respectfully submitted. 

CROM BOWEN, 
WHITING S. CLARK, 
Attorneys for Defendant wn Error. 


CHARLES A. CLARK, of Counsel. 
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THE WESTERN UNION TELEGRAPH COMPANY, Plantff in Error, 
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Ervor. 


, 


F. HALL, Defendant 


GEORGE 


THE SOUTHERN DISTRICT OF IOWA. 


: 


WRIT OF ERROR TO THE UNITED STATES CIRCUIT COURT FOR 


TO DISMISS 


MOTION BY DEFENDANT IN ERROR 


For Defendant in 


FOR WANT OF JURISDICTION 


Evrvor. 


Ervor. 


For Plaintiff in 


G. WRIGHT, t 


GEORGE 


A. B. 


IN THE 


United States. Supreme Court. 


WESTERN UNION TELEGRAPH ) 
COMPANY, Plaintiff in Error, 


v8 . 
GEORGE F. HALL, Defendant 
om Error. 


NOTICE OF MOTION TO DISMISS WRIT OF ERROR. 


. To said plaintiff in error or its counsel, Hon. George G. 
Wright: You are hereby notified that the defendant in error 
in the above entitled cause will file and submit in said court, on 
Monday, the 27th day of April, 1885, the motion to dismiss the 
writ of error in said cause, with brief in support thereof hereto 
annexed. 3 : 

CHARLES A. CLARK, 

CROM. BOWEN, 

WHITING S. CLARK, 

Counsel for Defendant in Error. 
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IN THE SUPREME COURT OF THE UNITED STATES. 
October Term, 1884. 


THE WESTERN UNION TELEGRAPH 
COMPANY, Plaintiff in Error, | . 
No. 1050. 


V8. 
GEORGE. F. HALL, Defendant in | 
Error. 
MOTION 
_ by defendant in error to dismiss writ of error for want of juris- 
diction, with 


BRIEF FOR DEFENDANT IN ERROR. 


Now comes the defendant in error, George F. Hall, by his 
attorneys, and moves the court to dismiss the writ of error, in the 
above entitled cause, for want of jurisdiction because the record 
is insufficient in this: 

1. That there is no finding by the circuit court of the 
ultimate facts upon which the several questions herein certified 
are based, but the statement of facts by the circuit court 
spreads upon the record all the material evidential facts intro- 
duced in the trial, and is substantially a mere report of all the 
evidence in the case. : 

2. Each several question certified is based upon the 
assumption of ultimate facts which are nowhere found and 
stated in the record by the circuit court. 

3. All the material facts in evidence are spread upon 
the record commingled in a general mass, and each question cer- 
tified is stated without reference to any particular evidential 
facts from which ultimate facts might be drawn. 


STATEMENT OF FACTS. 


The parts of the record which need to be considered by the 
court are set out herein in full. 

This action was brought by Hall, the defendant in error, to | 
recover damages for the- negligent failure to transmit and 
deliver promptly a telegram sent by him from Des Moines, 


> 


a 


Ta., ordering the purchase of 10,000 barrels of petroleum, at Oil 
City, Pa., the morning of the 9th of November, 1882. The 
primary cause of the failure to deliver the telegram was the 
negligent omission to transmit the name of the party to whom 
the telegram was sent. 


The case was tried by the circuit court, two judges sitting, 
upon «# stipulation waiving a jury and an agreed statement of 
facts and testimony. (Record p. —). 


Judgment was rendered in favor of Hall for $1,800, the dif- 
ference in the price between the time the petroleum would have 
been purchased had the telegram been properly and promptly 
transmitted and delivered, and the price at the earliest time 
it could be purchased after the telegram was delivered. 

The court below made a statement of all “ the material facts 
in the case,” (Record p. —) with a certificate “that on the trial 
of said cause they were divided in opinion and were unable to 
agree upon the following questions of law arising on said 
trial” (Record p. —), with the six questions certified. 

The stipulation signed by counsel was as_ follows: 
( Record p. —.) 

STIPULATION OF FACTS TO BE USED IN THE ABOVE 
ENTITLED ACTION. 


Defendants received plaintiff’s message at their Des Moines 
office, Iowa, at 8 o’clock a. m., Nov. 9, 1882, for immediate 
transmission to Charles T. Hall, as directed. The original mes- 
sage is annexed and made a part hereof, marked Exhibit A. 


EXHIBIT A. 


(Message is hereinafter given in statement of facts by the 
court. ) 
The plaintiff paid the defendant the usual charge for sending said message. 


On receipt of said message by defendant’s operator at their Oil City, Pa., 
office, at 11 o’clock a. m., November 9, 1882, a part of the address had been 
omitted. 
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The message as received by the operator at Oil City, Pa., is annexed here- 
to, marked Exhibit B. 
EXHIBIT B. 


Form No. 1. , 
THE WESTERN UNION TELEGRAPH COMPANY 


This Company TRANSMITS and DELIVERS messages only on con- 
ditions limiting its liability, which have been assented to by the sender of the 
‘following message. 

Errors can be guarded against only by repeating a message back to 
the sending station for comparison, and the company will not hold itself liable 
for errors or delays in transmission or delivery of Unrepeated Messages, 
beyond the amount of tolls paid thereon, nor in any case where the claim is not 
presented in writing within sixty days after sending the message. 

This is an UNREPEATED MESSAGE, and is delivered by request of the 
sender, under the conditions named above, : 
THOS. T. ECKERT, | -NORVIN GREEN. 

‘General Manager. President. 


NUMBER. SENT BY. REC’D BY. CHECK. 


Received at Oil City, Pa., 10:53. Nov. 9, 1882. 


Dated _______ Des Moines, lowa. 


To Exchange, 
Oil City, Pa. 


Buy ten thousand tf you think it safe. Wire me. Gro. F. HALL. 


No steps were taken to procure the correct address till the message had 
been sent to the Exchange building named therein, where the officers of 
the Board of Trade refused to receive it, at 11:30 a. m. that day, and then the 
correct address was procured by telegraphing to the sending office, and the oper- 
ator at Oil City, would testify that he did not in fact know that a part of the 
address had been omitted until so advised by the sending office. 

Message was delivered to said Chas. T. Hall at about 6 o’clock p. m., No- 
vember 9, 1882, too late to make the purchase referred to in the message on that 
day. The time reasonably necessary for the delivery of the message from the 
office in Oil City to Chas. T. Hall, if correctly directed when received was 


thirty minutes. 
The message was intended by the sender to direct said Chas. T. Hall to buy 
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10,000 barrels of petro!_um oil for the plaintiff, if the market price when the 
message was received was such that said Chas. T. Hall thought it safe to do so. 
and would so have been understood by him, and Chas. T. Hall would testify 
that if he had received said message any time from 11:30 a. m., November 9, 

1882, to 12 m. that day, he would have made the purchase for the plaintiff as 
directed, and he remembered that when he did receive the telegram at 6 o’clock 
p. m. of said day, he came to the conclusion that if it had been received before 
12 m. he would have thought it safe and advisable to make the purchase as the 
market then was, and that he made purchases for himself at that time, viz: be- 
tween 11:30 and 12 m,_ The price of said oil at said Oil City at 11:30 a. m. that 
day, was $1.15 per barrel; at 12 m. that day, $1.17 per barrel; at the close of 
the Oil Exchange, at 4 p. m. that day, $1.291¢ per barrel. Such purchases could 
not be made after the close of the Oil Exchange till its opening at 10 a. m. the 
next day, when the price was $1.35 per barrel, and said Charles T. Hall did not ‘ 
deem it safe and advisable to buy at that price. The ‘* Exchange” named in 
plaintiff's message was itself a building at Oil City, and well known by every 
one there, where members of a Board of Trade, with a regular organization 
with President, Secretary and Directors, held daily sessions from 10 a. m. till 4 
p- m., to buy and sell said oil at the market prices, and said Chas. T. Hall was 
a member thereof, and this was the only place where such sales and purchases 
as the one in question were made at said Oil City. 


The memorandum on said message Exhibit B means that defendant notified 
the officers of said Board of Trade at said Exchange, at 11:30, November 9, 1882, 
of said message, but the officers refused to receive the same. It is further stip- 
ulated that the defendant had, on November 9, 1882, no other information as to 
the meaning or importance of said message than what was disclosed by the mes- 
sage itself, and that its employes at said Des Moines office did not know what 
was directed to be purchased by said message. That the plaintiff, the sender of 
said message, did not request the defendant to repeat the same nor offer to pay 
therefor. ! 

That the plaintiffs claim for damages has never been presented in writing 
to the defendant, otherwise than by bringing this suit, and by service of the 
| original notice herein as shown by the officer’s return thereon, which are made 
a | a part hereof. 

It is further stipulated that this shall be submitted to the court upon the 
above statement of fact, waiving a jury. 


ORIGINAL NOTICE. 
. GEORGE F. HALL, Piaintif, In the Circuit Court 


US, | of the State of Iowa, 
THE WESTERN UNION TELEGRAPH }in and for Polk 
CO., Defendant. { Couty, January term, 

} A. D. 1882. 


court. ) 
OFFICER’S RETURN. 


This notice came into my hands December 22d, 1882, and I certify that I 
personally served the same on the within named Western Union Telegraph 
Company by offering to read the same to T. A. Yearnshaw, agent of said com- 
pany, which he waived, and delivered a copy of the same, in Polk county, Iowa, 
on the 22d day of December, 1882, 

A. D. LittTLeton, Sheriff of Polk County, Iowa. 

By F. A. BAyYLiks, Deputy. 

Fees, 90 cents. 

The following is the statement of the case made by the cir- 
cuit court with the questions certified, viz: 

FINDING OF THE FACTS AND CERTIFICATE OF DIVI- 
SION OF OPINION. 

This case was submitted to the court, a jury being waived 
upon a stipulation setting forth certain facts admitted by the 
parties and also containing what certain persons would testify 
it called as witnesses. 

The Court finds the following as the material facts in this 
case : | 
The plaintiff at 8 o’clock a. m., November 9, 1882, fur- 
nished to the defendant, a telegraph company engaged in the 
business of receiving and sending telegraphic dispatches, at its 
office in Des Moines, Iowa, a message in the following form, and 
plainly written on one of the usual blank forms furnished by 
the company. , 


Form No. 2. 


THE WESTERN UNION TELEGRAPH COMPANY. 


ALL MESSAGES TAKEN BY THIS COMPANY ARE SUBJECT TO THE FOLLOWING TERMS : 


To guard against mistakes or delays, the sender of a message should order 
it REPEATED; that is, telegraphed back to the originating office for comparison. 
For this, one-half the regular rate is charged in addition. It is agreed between 
the sender of the following message and this Company, that said Company 
shall not be liable for mistakes or delays in the transmission or delivery, or for 


(Notice is hereinafter given in statement of facts by the 
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non-delivery, of any UNEEPEATED message, whether happening by negligence 
of its servants or otherwise, beyond the amount received for sending the same : 
nor for mistakes or delays in the transmission or delivery, or for non-delivery, 
of any REPEATED message beyond fifty times the sum received for sending the 
same, unless specially insured ; nor in any case for delays arising from unavoid- 
able interruption in the working of its lines, or for errors in cipher or obscure 
messages. And this Company is hereby made the agent of the sender, without 
liability, to forward any message over the lines of any other Company when 
necessary to reach its destination. 

Correctness in the transmission of messages to any point on the lines 


- of this Company can be INSURED by contract in writing, stating agreed amount 


of risk, and payment of premium thereon at the following rates, in addition to 
the usual charge for repeated messages viz: one per cent. for any distance not 
exceeding 1,000 miles, and two per cent for any greater distance. No employee 
of the Company is authorized to vary the foregoing. 

No responsibility regarding messages attaches to this Company until the 
same are presented.and accepted at one of its transmitting offices; and if a mes- 
sage is sent to such office by one of the Company’s messengers, he acts for that 
purpose as the agent of the sender. 

Messages will be delivered free within the established free delivery limits 
of the terminal office—for delivery at a greater distance, a special charge will be 
made:to cover the cost of such delivery. — 8 

The Company will not be liable for damages in any case where the claim is 
not presented in writing, within sixty days after sending the message. 


THOS. T. ECKERT, NORVIN GREEN, 
(Greneral Manager. President. 
Receiver’s No. Zime Filed. Check. 
8 A. M. 
Send the following message, -ubject to t 11-9 1882. 
the above terms, which are agreed to RNAS SUE ger aa Bis ag 

To Charles T. Hall, 
Exchange, 


Oil City, Pa. 


4. . one — — —- ee ee 


Buy ten thousand if vou think t: safe. Wire me. Gro. F. Hau. 


C35" READ THE NOTICE AND AGREEMENT AT THE TOP. _4&} 


The same being furnished and received by the defendant 


t 
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for immediate transmissal to Charles T. Hall, at Oil City, Pa., 
the usual and ordinary charge therefor being paid by defendant. 

Through the negligence and want of ordinary care on the 
part of defendant’s employe at Des Moines, the message so 
received was forwarded to Oil City, Pa., in an imperfect con- 
dition, in this, that the name of the party to whom it was 
addressed was wholly omitted. The message was received at 
Oil City, Pa., at 11 o'clock a. m., November 9. © 

The operator of defendant at Oil City sent the message to 
the building known as the Exchange, which was used by a 
Board of Trade engaged in the business of buying and selling 
petroleum, the hours of business extending from 10 a. m. 
until + p. m. : 

The officers of the Exchange, or Board of Trade, refused to 
receive the dispatch in question, and thereupon the operator at 
Oil City telegraphed to Des Moines for the purpose of ascer- 
taining to whom the dispatch should be delivered, and thus 
ascertaining for whom it was intended, delivered it to Charles 
T. Hall, at 6 o’clock p. m., November 9, 1882. 

Had it not been for the error in sending the dispatch, with- 
out including the name of Charles T. Hall, it would have been 
delivered to him at Oil City at 11:30 a. m., November 9, 1882. 

The meaning of the dispatch was to direct Charles T. Hall 
to buy 10,000 barrels of petroleum, if in his judgment it was 
best to do so. 2 

Had the dispatch upon its first receipt at Oil City., Pa... 
been promptly delivered to Charles T. Hall he would, by 12 
o’clock, m., November 9, have purchased 10,000 barrels of petro- 
leum at the then market price of $1.17 per barrel for the 
plaintiff. 

. When the dispatch was delivered to Charles T. Hall the 
Exchange was closed for that day, so that said Hall could not 
then purchase the petroleum ordered by plaintiff. 

At the opening of the Board the next day the price had ad- 
vanced to $1.35 per barrel, at which rate said Charles T. Hall 


ee 


9 


did not deem it advisable to make the purchase and hence 
did not do so. It is not disclosed in the evidence whether the 
price of petroleum has advanced or receded since that date 
November 10, 1882. 

The operator acting for the defendant had no other knowl- 
edge of the meaning or purpose of the dispatch than is to 
be gathered from the message itself. 

The plaintiff brought this action to recover damages for the 
failure to properly and promptly transmit the dispatch in ques- 
tion in the circuit court of Polk County, Iowa, the original 
notice being served upon the defendant on the 22d day of De- 
cember, 1882. Under the statutes of I vwa, actions in the 
courts of that State are ¢ommenced by serving an “Original 
Notice,” which is signed by the plaintiff or his attorney and is 
addressed to the defendant. No summons or writ under the 

seal of the court is issued. 

The notice in this case was addressed to the defendant, and 


after entitling the cause proceeded as follows : 

To Said Defendant: You are hereby notified that on or before the 22d 
day of December, A. D. 1882, the petition of the plaintiff in the above entitled 
cause will be filed in the office of the Clerk of the Circuit Court of the State of 
Iowa, in and for Polk county, claiming of you the sum of fifteen hundred dollars 
as loss and damages suffered by the plaintiff by reason of your negligent failure 
to send and deliver a telegram as set forth in said petition, on November 9, 1882, 
from the plaintiff to Charles T. Hall, at Oil City, Pa 

And that unless you appear thereto and defend before noon the second day 
of the January term, A. 1). 1883, of the said Court, which will commence on the 
2nd day of January, A. D. 1883, default will be entered against you and judg- 
ment rendered thereon. 
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CROM BOWEN, 
WHITING S. CLARK, 
Attorneys for Plaintiff. 
No other presentation of the claim was made by plaintiff. 
Upon the foregoing facts it is the opinion of the presiding 
judge that the law is with the plaintiff, and that he is entitled to 


judgment in the sum of $1,800, and it is so ordered as the judg- 


ment of the court. 
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The judges holding said circuit court and before whom 
said cause was tried, hereby certify that on trial of said cause 
they were divided in opinion and were unable to agree upon the 
following questions of law arising in said trial and necessary to 
be determined in order to finally determine said cause, to-wit : 


1. Can the defendant, having in the usual line of its business accepted 
said message from plaintiff for transmissal te the party named therein at Oil 
City, Pa., and having received its usual charges for such services, be heard to 
say that it was not bound to exercise ordinary care in transmitting the same, and 
that it is only liable to the plaintiff in damages in case of gross negligence on its 
part. 

2. Under the contract legally existing between the plaintiff and defendant, 
whereby the latter assumed the duty of forwarding said message, the same 

_ being an unrepeated message, was the defendant bound only to the exercise of 
slight care or to the exercise of ordinary care. 

3. Under the contract legally existing between plaintiff and defendant 
whereby the defendant assumed the duty of forwarding said message, the same 
being an unrepeated message, can the defendant in any event be held to 
respond in damages beyond the amount paid to the company for forwarding the 
said dispatch. | 

4. Admitting the liability of defendant to respond in damages beyond the 
sum paid for forwarding the message, what rule is to govern in ascertaining the 
same? Are the damages merely nominal, or is the plaintiff entitled to the dif- 
ference in value of the oil at the time it would have been purchased for plaintiff 
had the message been properly forwarded and the value at the time it could 
have been purchased after the actual delivery of the message to Charles T. 
Hall, at Oil City, Pa., it being admitted that he did not make the purchase for 
the reason that in his judgment the price on the morning of November 10, 1882, 
was too high to justify purchasing. 

5. Was the message so obscure and uncertain on its face that the defend- 
ant should not be held to Know that it pertained to a transaction involving loss 
and damage if the message was not properly and promptly forwarded. 

6. Was the original notice in this cause a sufficient compliance with the 
clause in the contract providing that **the company will not be liable for dam- 
ages in any case where the claim is not presented in writing within sixty days 
after sending the message.” If not, is the right of recovery barred by the fail- 
ure to present the claim in writing ? 


Wherefore said points of disagreement having been duly 
reduced to writing under the direction of said Judges are 
ordered. together with the findings of fact, to be entered ot 
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record as a certificate of division of opinion in said cause. 
All being done this May term, 1884, of said court. 


(Signed) J. M. LOVE, 
O. P. SHIRAS, 
Judges. 


The provisions of Sections 649, 650, 652 and 693 of the 
United States Revised Statutes are pertinent in the considera- 
tion of the motion, but are familiar as relating to matters ot 
proceedure and jurisdiction and do not need to be quoted at | 
length. 


BRIEF IN SUPPORT OF MOTION TO DISMISS. 
I. 


The three grounds in the motion to dismiss the writ of error 
herein go to the same general purpose and point: That the 
- court made no finding of any ultimate facts in the case upon 
which the questions certified can be based, but has instead 
spread upon the record a statement of all the material and pri- 
mary evidential facts shown upon the trial, from which such 
proper ultimate facts as may be, were to be deduced, and must 
be deduced and stated by the circuit court before any proper 
basis for the questions certified could be laid. 

These three grounds may be considered together. 

There can, we think, be no claim or pretense that the state- 
ment of facts made by the court (Record p. —) is a finding of any | 
ultimate facts such as are required as a basis for the questions 
certified, or is anything more than a statement of all the mate- 
rial primary evidential facts shown in the trial—-a mere report 
or abstract of all the material evidence. In fact that is all it © 
purports to be upon its face, to-wit: ‘The material facts in the 
case.” (Record p. —) ; 

A glance at these material facts and a comparison of this 
statement of “ material facts” with the agreed facts in the stip- 
ulation by counsel (Record p. —) will show— 

1. That these “ material facts’ are themselves in their na- 
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ture mere primary evidential facts, from which such ultimate 
facts as may be, could be deduced and stated, but are in no 
sense the ultimate facts such as the questions certified must be 
based upon. | 

2. That the statement by the court of these ‘“ material 
facts’ is a mere reproduction at length of the primary eviden- 
tial facts set forth in the stipulation by counsel, and a 
mere report or abstract of the evidence found in the stipulation ; 
that every fact in the statement by the court is_trans- 
ferred and reproduced from the stipulation by counsel substan- 
tially as therein found stated as mere primary and evidential 
facts, with perhaps one exception. 


The phrase, “Through the negligence and want of 
ordinary care on part of defendant’s employe at Des 
Moines” as to the message forwarded to Oil City with the name 
of the party to whom it was addressed wholly omitted, is the 
only statement by the court below that can be fairly termed a 
conclusion. | 

This is by no means an ultimate fact, but a mere intermedi- 
ate and evidential one, the force of which depends wholly upon 
other primary and evidential facts in the statement. For 
whether any liability would follow the omission of the name in 
the first instance, would depend upon how soon the omission 
was corrected, and many other subsequent facts. If the opera- 
tor had called back for the name and obtained it in thirty 
seconds it is evident no liability would follow from the original 
negligent omission. 

This sort of reproduction, therefore, of mere primary eviden- 
tial facts does not, from the very nature of the facts set forth, 
form any sufficient basis for the questions certified. 

The ultimate facts on which the questions are based are not 
deduced and stated by the circuit court, and it 1s no part or 
task of this court to examine a mass of primary evidential facts 
and determine whether the proper ultimate facts could be 
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deduced and stated from them as a basis for the questions 
certified. 

The decisions of this court sustain this proposition clearly 
and fully. 

Denistoun vs. Stewart, 18 How. 565. 

United States vs. City Bank of Columbus, 19 How. 387. 

Daniels vs. Railroad Company, 3 Wall 256. 

Havemayer vs. Lowa County, 3 Wall 304. 

Norris vs. Jackson, 18 Wall 127. ; 

Crews vs. Brewer, 19 Wall 70. 

Bethell vs. Matthews, 13 Wall 1. 

Kearney vs. Case, 12 Wall 275. 

In Denistoun vs. ‘Stewart, 18 How. 565, the equrt say : 


And the question or questions upon which the Judges were opposed must be 
distinctly stated with reference to that p.rt of the case upon which such guestion or 


| questions shall have arisen. 


In Daniels vs. Railroad Company, 3 Wall 256, the court 
say : 

The questions must be separate and distinct, and each one must be particu- 
larly stated with reference to that part of the case upon which it arose. THEY 
MUST NOT BE SUCH AS INVOLVE OR IMPLY CONCLUSIONS OR JUDGMENT BY THE 
JUDGES UPON THE WEIGHT OR EEFECT OF THE TESTIMONY OR FACTS ADDUCED 
IN THE CAUSE. . 

Citing Denistoun vs. Stewart, 18 How. 565. 


The question must not be general nor abstract, nor a mixed : one of law ana 


fact. If it be either, this Court cannot take jurisdiction. 
Citing Ogilvie us. Insurance Company, 18 How. 577. 


In Hawemayer vs. Iowa County, 3 Wall 304, the court 
say : 

It is necessary that the question should involve a distinct legal point, and 

that sufficient facts should be set forth to show tts bearing upon the rights of the 
parties. 


In Norris vs. Jackson, 18 Wall 127, the Court say : 
This special finding has often been considered and described by this Court. 
IT IS NOT A MERE REPORT OF THE EVIDENCE, BUT A STATEMENT OF THE ULTI- 
MATE FACTS ON WHICH THE LAW OF THE CASE MUST DETERMINE THE RIGHTS 
OF THE PARTIES, A FINDING OF THE PROPOSITIONS OF FACT WHICH THE 


14 
EVIDENCE ESTABLISHES, AND NOT THE EVIDENCE ON WHICH THOSE ULTI- 
MATE FACTS ARE SUPPOSED TO REST. 


Citing Burr vs. Des Moines County, 1 Wall 99; Graham vs. Bayne, 18 
How. 62. 

In Crews vs. Brewer, 19 Wall 70, the court say : 

Nor can questions of law presented in such (common law) cases be re- 
examined here unless the matters of fact out of which they arise are in some 
form given in the record ; TO WHICH MAY BE ADDED AS APPLICABLE TO CASES 
TRIED BY THE COURT THAT A MERE REPORT OF THE EVIDENCE IS NOT SUFFI- 
CIENT, AS IT BELONGS TO THE CIRCUIT COURT TO FIND THE FACTS, AND IN 
ORDER TO DO THAT THE CIRCUIT COURT MUST WEIGHT THE EVIDENCE AND 
DRAW THE INFERENCES OF FACT FROM THE WHOLE EVIDENCE. 

A statement of facts signed by counsel cannot be deemed u« 


finding of tact. 3 


Bethell va. Matthews, 13 Wall 1. 
Kearney vs. Case, 13 Wall 275. 


Of course a mere reproduction of the evidential facts from 
a stipulation by counsel cannot be held sufficient. : 


TI. 


, 


A glance at the questions certified will demonstrate further 
the facts stated in the motion as grounds for dismissal. 


1. For instance, as to the first question: There is no find- 
ing that defendant “in the usual line of its business accepted 
said message.’’ There is no finding as to “gross negligence ” 
on the part of defendant; or that the name was omitted 
“through the negligence and want of ordinary care” ONLY, 
and not from gross negligence. Without these findings and 
other ultimate facts implied in the question. there is no 
proper basis in the case for the question, and it becomes an ab. 
stract question outside of the case. 


2. As to the second question, there is no finding as to 
a “contract legally existing between the plaintiff and defend- 
ant,” nor as to “an unrepeated message ;” and having found 
that “through the negligence and want of ordinary care on part 


2 


15 


of defendant” the »ame was omitted, this must exclude a ques- 
tion based on “ the exercise of SLIGHT care.” 

3. The third question is open to the same objections suf- 
ficiently to be clearly based on unfound assumptions of fact. 

4. The fourth question is hypothetical and based on no 
definite reference to definite facts, but by implication on the 
diffuse evidential facts set forth in the statement by the court 
below. To have any basis for this question there should be 
definite findings of ultimate facts, to:wit: That there was a 
contract tor the immediate transmission and delwery of the 
message, and its terms and conditions material to the case; 
that: defendant had negligently failed to perform the contract, 
and what in exact terms the damages were upon each of the two 
branches of the question, not the mere evidential, facts from 
which inferences might be drawn establishing these or other 
ultimate facts. But there is nothing of this sort. * 

5. As to the fifth question, there is no finding that the 
message “ pertained to a transaction involving loss and damage. 
if the message was not properly and promptly forwarded.” 
That is an ultimate conclusion to be drawn, if at all, from the 
whole mass of commingled evidential facts. 

6. As to the sixth question, there is no finding that tien 
was any “contract” with the clause referred to in it. 

But it is of course unnecessary to make any application 
in detail to the several questions of the general fact that there 
are no ultimate findings by the court below “of the prop- 
ositions of fact’ on which the questions are based. 

Here are six questions in number, containing in fact ten 
legal problems, covering like a drag net the whole field of tele- 
graph law, without any pretense of findings of the ultimate facts 
upon which they might arise, but with a mere mass of com- 
mingled primary and evidential facts transferred and repro- 
duced substantially just as every fact is stated in the stipula- 
tion by counsel—in fact and effect a mere report or 
abstract of the evidence. We submit that this condition of the 
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record is fatal to the jurisdiction, and the writ of error should 
be dismissed. | 


CHAS. A. CLARK, 

CROM BOWEN, 

WHITING S. CLARK. 
Counsel for Defendant in Error. 
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United States Supreme Court, 


OCTOBER TERM, 1885. 


WESTERN UNION TELEGRAPH ConN- 
PANY, 
Plaintiff in Error, 


? No. 668. 
AGAINST . 


-GerorGE F. Hatt, 
Defendant in Error. 


BRIEF FOR PLAINTIFF IN ERROR. 


Statement of Facts. 


This is a motion by defendant in error to dismiss a 
writ of error to the United States Circuit Court for 
the Southern District of Iowa, for want of jurisdiction, 


¢ 


because the record is insufficient. 

The action was brought by the defendant in error to 
recover damages for negligence in the transmission and 
prompt delivery of a telegram intended to direct the 
purchase of 10,000 barrels of petroleum at Oil City on 
the morning of November 9, 1882. 
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The case was tried by the Circuit Court, two Judges 
sitting, upon a stipulation waiving a jury and an agreed 
statement of facts and testimony. 

Judgment was rendered in favor of defendant in 
error for $1,800, the difference in the price between 
the time the petroleum would have been purchased 
had the telegram been properly and promptly trans- 
mitted and delivered, and the price at the earliest time 
it could be purchased after the telegram was delivered. 

The Judges trying the cause were divided in opinion, 


and were unable to agree upon certain questions of 
law arising in the trial, and have certified them to this 
Court. | | 

The certificate contains a statement of the findings 
of the facts by the Judges and the questions upon 
which the Judges disagreed. 


The defendant in error claims that the facts are not 
sufficiently stated, and that the questions are not prop- 
erly connected therewith. 


fe 


ARGUMENT. 
I. 


The facts are properly stated in the cer- 
tificate. 


The object of a statement of facts in the certificate 
is to show how the points of disagreement arose and 
to furnish materials for deciding them; and sufficient 
facts must be set forth to enable the appellate Court 
to judge of the bearing of the questions upon the rights 
of the parties. 
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In Havemeyer vs. Iowa County, 3 Wall, 294, Mr. 
Justice SwaynE, delivering the opinion of the Court, 
says, at p. 303 : ; 

“It is necessary that the question should involve a 
distinct legal point, and that sufficient facts should be 
set forth to show its bearing upon the rights of the 
parties. In this case all the facts relied upon as 
operating to ratify should have been set forth. Any 
point of disagreement between the Judges relating to 


the subject would then have appeared in its proper 
light, and could have been definitely answered.” 


A comparison of the statement of facts in this case, 
as found by the Judge, with the questions contained in 
the certificate, shows that this rule is fully complied 
with, and, moreover, that no more facts are stated than 
are necessary. The evidence of the case is not con- 
tained in the certificate except so far as it was neces- 
sary to make an intelligent statement of the facts. It 
is not necessary or customary to state the facts appli- 
cable to each question in immediate connection with 
the question to which they relate. The facts are 
stated connectedly by themselves, and afterwards the 
questions by themselves. All that is necessary is that 
they shall be so stated as to make it evident to what 
part of the facts each question relates. There is no 
difficulty in this case in determining to what facts each 
question relates. 

The first question is based upon the following find- 
ings of fact stated in the certificate : 


“The plaintiff at 8 o'clock A. M., November 9, 1882, 
furnished to the defendant, a telegraph company en- 
- gaged in the business of receiving and sending tele- 
graphic dispatches, at its office in Des Moines, Iowa, a 
message in the following form, and plainly written on 


4 


one of the usual blank forms furnished by the com- 
pany.” | | 
[Here follows a copy of the message. ] 


“The same being furnished and received by the de- 
fendant for immediate transmissal to Charles T. Hall, 
at Oil City, Va., the usual and ordinary charge there- 
for being paid by defendant. Through the negligence 
and want of ordinary care on the part of defendant's 
employee at Des Moines, the message so received was 
forwarded to Oil City, Pa.,in an imperfect condition, 
in this, that the name of the party to whom it was ad- 
dressed was wholly omitted. The message was re- 
ceived at Oil City, Pa., at 11 o’clock A. M., Novem- 
ber 9.” 

“The operator of defendant at Oil City sent the mes- 
sage to the building known as the Exchange, which 
was used by a Board of Trade engaged in the business 
of buying and selling petroleum, the hours of business 
extending from 10 A. M. until 4 P. M. . 

“ The officers of the Exchange, or Board of Trade, 
refused to receive the dispatch in question, and there- 
upon the operator at Oil City telegraphed to Des 
Moines for the purpose of ascertaining to whom the 
dispatch should be delivered, and thus ascertaining for 
whom it was intended, delivered it to Charles T. Hall, 
at 6 o’clock P. M., November 9, 1882.” 


The printed message which was set out in the cer- 
tificate showed the following to which this question re- 
lates : 


‘‘ All messages taken by this company are subject to 
the following terms: - 

“ To guard against mistakes or delays, the sender of 
a message should order it REPEATED; that is, tele- 
graphed back to the originating office for comparison. 
For this, one-half the regular rate is charged in addi- 
tion. Itis agreed between the sender of the following 
message and this company, that said company shall 
not be hable for mistakes or delays in the transmis- 
sion or qarvie or for non-delivery, of any uwnrepeated 
message, whether happening by negligence of its ser- 
vants or otherwise, beyond the amount received for 
sending the same; nor for mistakes or delays in the 
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transmission or delivery, or non-delivery, of any RE- 
PEATED.message beyond fifty times the sum received 
for sending the same, unless specially insured ; nor in 
any case fordelays arising from unavoidable interrup- 
tion in the working of its lines, or for errors in cipher 
or obscure messages.” 


The second and third questions are based upon the 
printed provisions in the message set forth in the cer- 
tificate in reference to repeated and unrepeated mes- 


sages. | 
The fourth question is based upon the following find- 


ings of facts set forth in the certificate : 


“ Had it not been for the error in sending the dis- 
patch, without including the name of Charles T. Hall, 
it would have been delivered to him at Oil City, at 
11.30 A. M., November 9, 1882. : 

‘The meaning of the dispatch was to direct Charles 
T. Hall to buy 10,000 barrels of petroleum, if in his 
judgment it was best to do so. 

“ Had the dispatch upon its first receipt at Oil City, 
Pa., been promptly delivered to Charles T. Hall 
he would, by 12 o'clock M., November 9, have pur- 
chased 10,000 barrels of petroleum at the then mar- 
ket price of $1.17 per barrel for the plaintiff. 

“When the dispatch was delivered to Charles T. 
Hall, the Exchange wasclosed for that day, so that said 
— = not then purchase the petroleum ordered by 

aintiff. | 
a: At the opening of the Board the next day the 
price had advanced to $1.35 per barrel, at which rate 
said Charles T. Hall did not deem it advisable to make 
the purchase, and hence did not do so. It is not dis- 
closed in the evidence whether the price of petroleum 
has advanced or receded since that date, November 10, 
1882.” , 


e 


The fifth question is based upon the message itself, 
as follows: | : 
‘Buy ten thousand if you think it safe. Wire me.” 


The meaning of which, found by the Court and 
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one of the usual blank forms furnished by the com- 
pany.” | 3 
[Here follows a copy of the message. | 


“The same being furnished and received by the de- 
fendant for immediate transmissal to Charles T. Hall, 
at Oil City, Va., the usual and. ordinary charge there- 
for being paid by defendant. Through the negligence 
and want of ordinary care on the part of defendant's 
employee at Des Moines, the message so received was 
forwarded to Oil City, Pa.,in an imperfect condition, 
in this, that the name of the party to whom it was ad- 
dressed was wholly omitted. The message was re- 
ceived at Oil City, Pa., at 11 o’clock A. M., Novem- 
ber 9.” | 

“The operator of defendant at Oil City sent the mes- 
sage to the building known as the Exchange, which 
was used by a Board of Trade engaged in the business 
of buying and selling petroleum, the hours of business 
extending from 10 A. M. until 4 P. M. | : 

“The officers of the Exchange, or Board of Trade, 
refused to receive the dispatch in question, and there- 
upon the operator at Oil City telegraphed to Des 
Moines for the purpose of ascertaining to whom the 
dispatch should be delivered, and thus ascertaining for 
whom it was intended, delivered it to Charles T. Hall, 
at 6 o’clock P. M., November 9, 1882.” 


The printed message which was set out in the cer- 
tificate showed the following to which this question re- 
lates : 


‘“‘ All messages taken by this company are subject to 
the following terms : 

“ To guard against mistakes or delays, the sender of 
a message should order it REPEATED; that is, tele- 
graphed back to the originating office for comparison. 
For this, one-half the regular rate is charged in addi- 
tion. It is agreed between the sender of the following 
message and this company, that said company shall 
not be liable for mistakes or delays in the transmis- 
sion or delivery, or for non-delivery, of any wnrepeated 
message, ptr li happening by negligence of its ser- 
vants or otherwise, beyond the amount received for 
sending the same; nor for mistakes or delays in the 


transmission or delivery, or non-delivery, of any RE- 
' PEATED message beyond fifty times the sum re¢eived 
for sending the same, unless specially insured ; nor in 
any case fordelays arising from unavoidable interrup- 
tion in the working of its lines, or for errors in cipher 
or obscure messages.” : 


The second and third questions are based upon the 
printed provisions in the message set forth in the cer- 
tificate in reference to repeated and unrepeated mes- 


sages. | 
The fourth question is based upon the following find- 


ings of facts set forth in the certificate : 


‘Had it not been for the error in sending the dis- 
patch, without including the name of Charles T. Hall, 
it would have been delivered to him at Oil City, at 
11.30 A. M., November 9, 1882. ) 

‘The meaning of the dispatch was to direct Charles - 
T. Hall to buy 10,000 barrels of petroleum, if in his a 
judgment it was best to do so. | . 

“Had the dispatch upon its first receipt at Oil City, 
Pa., been promptly delivered to Charles T. Hall 
he would, by 12 o'clock M., November 9, have pur- 
chased 10,000 barrels of petroleum at the then mar- 
ket price of $1.17 per barrel for the plaintiff. . 

" When the dispatch was delivered to Charles T. 
Hall, the Exchange was closed for that day, so that said 
_— —" not then purchase the petroleum ordered by 

aintiff. 

"a At the opening of the Board the next day the 
price had advanced to $1.35 per barrel, at which rate 
said Charles T. Hall did not deem it advisable, to make 
the purchase, and hence did not do so. It is -not dis- 
closed in the evidence whether the price of petroleum 
has advanced or receded since that date, November 10, 
1882.” 


The fifth question is based upon the message itself, 
as follows : | 
‘Buy ten thousand if you think it safe. Wire me.” 


The meaning of which, found by the Court and 
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stated in the certificate, ‘“‘ was to direct Charles T. Hall 
to buy 10,000 barrels of petroleum, if in his judgment 
it was best to do so.” 

The sixth question is based upon the printed condi- 
tion in the message, that “The company will not be 
liable for damages in any case where the claim is not 
presented in writing within sixty days after sending 
the message.” 

And the following findings of fact in the certificate : 


“The plaintiff brought this action to recover dam- 
ages for the failure to properly and promptly transmit 
the dispatch in question in the Circuit Court of Polk 
County, Iowa, the original notice being served upon 
the defendant on the 22d day of December, 1882. 
Under the statutes of Iowa, actions in the Courts of 
that State are commenced by serving an “ original 
notice,” which is signed by the plaintiff or his attorney 
and is addressed to the defendant. No summons or 
writ under the seal of the Court is issued. 

“The notice in this case was addressed to the de- 
fendant, and after entitling the cause, proceeded as 
follows: 

“ To said defendant : You are hereby notified that on 
or before the 22d day of December, A. D. 1882, the 
petition of the plaintiff in the above-entitled cause 
will be filed in the office of the Clerk of the Circuit 
Court of the State of Iowa, in and for Polk County, 
claiming of you the sum of fifteen hundred dollars as 
Joss and damages suffered by the plaintiff by reason of 
your negligent failure to send and deliver a telegram, 
as set forth in said petition, on November 9, 1882, from . 
the plaintiff to Charles T. Hall, at Oil City, Pa. 

“And that unless you appear thereto and defend 
before noon, the second day of the January Term, A. 
D. 1883, of the said Court, which will commence on the 
2d day of January, A. D. ‘1887, default will be entered 
against you and judgment rendered thereon. 

: “‘ Crom. BowEn, 
“ Warrina 8. CLARK, 
“‘ Attorneys for Plaintiff.” 


No site presentation of the claim was made by 
plaintiff.” 


a See 
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Enough of the questions are in proper 
form to give this Court jurisdiction. 


It is admitted that the questions certified must each 
be a question of law and not of fact, and involve a 
distinct legal point. But if among several questions 
there is one properly stated, that will be sufficient to 
require this Court to consider the appeal. If any of 
the questions violate this rule, they can be rejected, 
and the defect will not excuse this Court from consid- 
i ering those which are properly stated. 

United States vs. Waddell, 112'U. 8., 76. 
: Havemeyer vs. lowa County, supra. 


The third question is as follows : 


“3. Under the contract legally existing between 
plaintiff and defendant, whereby the defendant as- 
sumed the duty of forwarding said message, the same 
: being an unrepeated message, can the defendant in any 
event be held to respond in damages beyond the 

amount paid to the company for forwarding the said 
dispatch ?” . 


This question clearly presents not only a distinct 
legal point wholly unincumbered in this case by fact 
of any kind, but one of constant recurrence, and the 
utmost consequence upon which there are numerous 
and varying decisions in the State Courts of last re- 
sort; and upon which the careful decision of this 
Court would be of great value to every interest con- 
cerned. | 


e 
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Without discussing the others, this one entitles the 
plaintiff in error to be heard in this Court. 

The motion to dismiss the appeal should, therefore, 
be denied. | 


) 


WaGER SWAYNE, 
Counsel for Plaintiff in Error. 
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EGRAPH COMPANY, 
Plaintiff in Error,\ No. 85. 
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CHARLES A. CLARK, CROM BOWEN, WHITING S. CLARK, 
For Defendant in Error. 


PETITION FOR REHEARING AND REARGUMENT. 


STATEMENT. 


_ The case made by Hall upon the findings of the court 
below is that the telegraph company solely by its negligence 
prevented his purchase of the 1c,ooo barrels of oil at $1.17 
per barrel on November g, 1882; that the price of the oil the 
next morning, the earliest time when Hall could have pur- 
chased, was $1.35, but Hall did not then buy, because the 
price was deemed too high to purchase to advantage. Hall 
had judgment in the court below for the gain prevented in the 
sum of $1,800. The grounds for reversing this judgment are, 
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at the conclusion of the opinion by Mr. Justice Matthews, 
tersely stated as follows: 

The plaintiff did not purchase the oil ordered after the date when the 
message should have been delivered, and, therefore, was not required to 
pay, and did not pay, any advance upon the market price prevailing at the 
date of the order; NETHER DOES IT APPEAR that it was the purpose or 
intention of the sender of the message to purchase the oil in the expecta- 
tion of profits to be derived from an immediate resale. If the order had 
been promptly delivered on the day it was sent, and had been promptly 
executed on that day, IT IS NOT FOUND that he would have resold on the 
next day at the advance, nor that he could have resold at a profit at any 
subsequent day. The only damage, therefore, for which he is entitled to 
recover, is the cost of transmitting the delayed message. 

The judgment is accordingly reversed and the cause remanded, with 
‘directions to enter judgment for the plaintiff for that sum merely. 


It is to be observed that there is no authority cited which 
explicitly goes to the extent of sustaining these grounds or 
the result. 

It is respectfully urged that many additional cases strongly 
against the result reached by the court are now cited, which 
seem to be decisive. It 1s rarely that a case more important 
to the public and business interests of the country is pre- 
sented in court, and it is respectfully urged that the questions 
involved, in view of the importance of the case and the addi- 
tional authorities now cited, be reconsidered by the court. 

A REHEARING AND REARGUMENT IS URGED on the grounds 
hereinafter stated. 


It is to be observed as a fact that HALL LOST THE PURCHASE 
OF THE OIL AT $1.17 PER BARREL. The finding of the court 


below is (record, pp. 16 and 17): 
Had the dispatch * * * been promptly delivered * * * he would 


by 12 M. of November 9 have purchased 10,000 barrels of petroleum at the 
then market price of £1.17 per barrel. 
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The opinion states: 


IT IS FOUND AS A FACT that if the dispatch * * * had been promptly 
delivered to Charles & Hall * * * he would by 12 o’clock on that day 
have purchased 10,000 barrels of oil at the market price of $1.17 per barrel 
on plaintiff's account. : 
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And while it is true, in a primary sense, that what Hall 
lost was the OPPORTUNITY to buy the oil at $1.17 per barrel, 
it is also true that IN FACT, AS FOUND BY THE COURT BELOW 
) AND STATED IN THE OPINION, what Hall actually lost was 
THE PURCHASE OF THE OIL AT $1.17 PER BARREL as part and 
parcel of the OPPORTUNITY. ‘The loss of the purchase in- 
hered in the loss of the opportunity, and IS FOUND AS A FACT 
by the court below. 

This puts the case as to damages for gain soaienieil in the 
same class as all cases where there is a loss of THE PURCHASE 
' OF Goons by the fault of the defendant. 

The loss of the purchase is the essential thing. The par- 
| 
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ticular fault which directly caused the loss of, the purchase 
will vary with each case. 

When it is considered that the essential thing that Hall 
ea lost was the PURCHASE OF THE OIL, and it stands out plain 
and full as the basis of the claim in the pleadings, in the evi- 
dence, in the findings of the court below and in the opinion, 
the rule of damages tor the gain prevented is familiar law. 

IT. 

THE GAIN PREVENTED IS DEEMED CERTAIN FROM THE MARKET 
PRICE OR ACTUAL VALUE OF THE OIL AT THE TIME HALL COULD 
HAVE BOUGHT IT, WITH REASONABLE DILIGENCE, AFTER NOTICE OF 
THE NEGLIGENCE OF THE TELEGRAPH COMPANY. 

The ground on which the claim of Hall is: based is that 
THE NEGLIGENCE OF THE TELEGRAPH COMPANY WAS OPERA- 
| TIVE, IN FULL FORCE, up to the time when he could, with 
reasonable diligence, have bought the oil after notice of the 
negligence, and that the damages for gain prevented are to be 
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based on the MARKET PRICE or ACTUAL VALUE of the oil at 
that time, without proof that the oil would have been sold 
at that time and the gain realized zz money; the gain 1s 
deemed certain at that time from the MARKET PRICE OR ACT- 
UAL VALUE of the oil, and without proof as to future trans- 
actions beyond that time as too remote and uncertain to be 
considered, either to DIMINISH the damages or INCREASE the 
gain. | 

BELL vs. CUNNINGHAM, 3 Pet., 69. 

Leigh vs. Paterson, 8 Taunt., 540. 

Bowman vs. Nash, 9 B. & C., 145. 

Masterton vs. The Mayor, etc., of Brooklyn, 7 

Hill, 7o. 

Blanchard zs. Ely, 21 Wend., 347. 

Griffin vs. Colver, 16 N. Y., 494. 

Parsons vs. Sutton, 66. N. Y., 98. 

McHose vs. Fulmer, 73 Pa. St., 367. 

Flaskell vs. Hunter, 23 Mich., 305. 

R. R. Co. vs. Howard, 13 How., 344. 

Grand Tower Co. vs. Phillips, 23, Wall., 480. 

U. S. vs. Speed, 8 Wall., 84. ° . 

Marsh vs. Peterson, 105 U. S., 717. 

Fitnkley vs. Pittsburg Steel Co., 121 U. S., 275. 

Roberts vs. Benjamin, U. S. Sup. Ct., Oct. T., 

1887; Sup. Ct. Rep., No. 13, Vol. 8, 393. 

Squire vs. Tel. Co., 98 Mass., 232. 

True vs. Tel. Co., 60 Me., 9. 

Rittenhouse vs. Tel. Co., 44 N. Y., 263. 


In Bell vs. Cunningham, :3 Pet., 69, FOR LOSS OF A PUR- 


- CHASE OF TILES by failure of an agent to buy tiles as in- 


structed, the plaintiff claimed damages FOR THE PROFIT 
THAT WOULD HAVE BEEN MADE on the tiles at the place 
of delivery, and the court below instructed the jury (p. 84), 
‘“‘that what the proper damages were must be decided by 
them upon the whole circumstances of the case; that in 
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possible successive scheines, ought ever to be given. 


PRICE at the time, and future speculative and contingent dam- 


— 


their assessment of damages they were not bound to confine 
themselves to the state of things at Leghorn (the place of 


purchase), and were nut precluded from takitig into consider- 


ation the voyage to Havana and the fact of the arrival of the 


_ vessel there, THE STATE OF THE MARKETS AND THE PROFITS 


WHICH MIGHT HAVE BEEN MADE BY THE PLAINTIFFS IF THEIR 
ORDERS FOR THE TILES HAD BEEN COMPLIED WITH; that this 
court would not lay down any rule for their government ex- 
cept that they were at liberty to compensate the — for 
their actual losses sustained.”’ 

Affirming the correctness of the rule given by the court 
below, based expressly on THE STATE OF THE MARKETS AND 
THE PROFITS WHICH MIGHT HAVE BEEN MADE BY THE PLAIN- 
TIFFS, Chief Justice Marshall said, p. 85: ; 

‘“We do not mean that speculative damages, dependent on 
* * * 
Thus, in this case, an estimate of possible profit to be de- 
rived from investments at Havana, of the money arising from 
the sale of the tiles, taking into view a distinct operation 
would have been to transcend the proper limits which the 
jury ought to respect. BUT THE ACTUAL VALUE OF THE TILES 
THEMSELVES AT HAVANA AFFORDS A REASONABLE STANDARD 
FOR THE ESTIMATE OF DAMAGES. The rule that the jury was 
to compensate the plaintiffs for the actual loss 1S thought to 
be correct.”’ : 

It is to be observed that the term ‘‘actual loss’’ is used both 


by the court below and by Chief Justice Marshall in a broad 


sense as including gain prevented. This is an adjudication 
that has never been questioned, that the damages for prevent- 
ing a purchase of goods include profits THAT WOULD HAVE 
BEEN REALIZED BASED ON THE MARKET PRICE at the time 
and place of the delivery of the goods. 

It is to be observed that Chief Justice Marshall i in this case 
draws the line between actual loss as based on the MARKET 
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ages, as too remote based on any scheine or operation or sale 
in the future beyond the market price at the time. 
It is to be observed also that the plaintiff is no more to have 


the gain based on the market value at the time DIMINISHED 


by future contingent and speculative schemes and operations, 
than the defendant is to have the damages against him IN- 
CREASED by the same things. And it is to be noticed, fur- 
ther, that the market price or actual value is enough to estab- 
lish the gain prevented without proof that a sale could have 


. been made at the precise time when the damages are to be 


computed or at a future time. 

It is clear that the telegraph company was simply the agent 
of Hall to send the message for the purchase of the oil, PAID 
FOR THE SERVICE; its NEGLIGENCE was the sole cause pre- 
venting the purchase. The damages for profits ptevented 
were assessed by the court below precisely as in Bellvs. Cun- 


. ntingham, based on the MARKET PRICE, and Chief Justice 


Marshall said, in Bel/ vs. Cunningham, that this was ‘‘A REA- 
SONABLE STANDARD FOR THE ESTIMATE OF DAMAGES.”’ 

In R. R. Co. vs. Howard, 13 Howard, 344, for loss of a job 
of work, it is said by Mr. Justice Curtis: 

‘‘Wherever profits are advisably spoken of as not a subject 
of damages it will be found that something contingent upon 
future bargains or speculations or states of the market are 
referred to, and NOT THE DIFFERENCE BETWEEN THE AGREED 
PRICE OF SOMETHING CONTRACTED FOR AND ITS ASCERTAINED 
VALUE OR COST. | 

See Masterton vs. Mayor of Brooklyn, 7 Hill, 61, and cases 
there referred to. | 

We hold it to be a clear rule that the gain or profit of which 
the contractor was deprived by the refusal of the company to 
allow him to proceed with and complete the work’ was a 
proper subject of damages. 

In U. S. vs. Speed, 8 Wall., 84, for loss of work on 
hogs to be packed on contract, Mr. Justice Miller said: 


! 


4 
‘‘We do not believe that any safer rule, or one nearer to 
that supported by the general consent of authorities, can be 
found than that adopted by the court, to. wit: the difference 
between the cost of doing the work and what claimants were 
to receive for it, making reasonable deduction for the lost 
time engaged and for release from the care, trouble, risk and 
responsibility attending the full execution of the contra 
¢The leading case on this subject in this country is A/aster- 
ton vs. Brooklyn, and that fully supports the, proposition of 
the court of claims.” 

In Grand Tower Co. vs. Phillips, 23 Wall., 480, for loss of 
a purchase of coal contracted for, and where it was not shown 
that the plaintiff bought other coal, Mr. Justice Bradley said: 

‘“[he true rule would seem to be to allow the plaintiffs to 
show the price they WOULD HAVE HAD to pay for'coal * * * 
at the nearest available market where it could be obtained. 
The difference between such price and the price stipulated 
for by their contract, with the addition of the increased ex- 
pense of transportation and hauling, if any, would be the 
true measure of damages.”’ 

In Marsh vs. McPherson, 105 U. S., 717, Mr. Justice Mat- 
thews said: : 

“If there had been a total failure on the part of the defend- 
ants to comply with the contract, and they had refused to de- 
liver any of the machines specified, the damages to the plaint- 
iff would have been the amount of money with whicli at the 
time of the breach HE COULD HAVE SUPPLIED HIMSELF by 
purchase from others with the same number of similar articles 
of equal value. * * * ‘THE RULE TO MEASURE THE LOSS 
IN SUCH CASES BEING THE DIFFERENCE BETWEEN THE CON- 
TRACT AND THE MARKET PRICE-7” 

In Roberts vs. Benjamin, U. S. Supreme Court Rep., No. 
13, Vol. 8, 393, it is held by this court that for failure to 
deliver iron according to contract, the rule of damages is the 
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difference between the contract price and the MARKET PRICE AT 
THE DATE OF THE REFUSAL TO FULFILL THE CONRACT. 

It is urged that there is no essential distinction between 
the case of Sguire vs. Tel. Co., 98 Mass., 232, and the case 
at bar. In both, the essential thing lost by the negligence to 
deliver the telegram was the PURCHASE OF THE GOODS. 

In this case the market price was a public offer to sell, and 
Hall ordered the purchase, if thought af e” by his agent, 
and the court below has found As A FACT that if the message 
had been promptly delivered the oil would have been pur- 
chased at $1.17 per barrel. In the Squire case it was not 
shown that the purchase was for resale. In fact, it was a 
purchase of hogs for packing purposes. Nor was it shown 
that Squire replaced the purchase lost by another at the time 
and place. 

At some subsequent time the purchase was replaced by 
buying others, but whether at a higher or lower price than 
the MARKET PRICE at the time they could have bought them 
with reasonable diligence, or at the same place, is not shown. 

In fact, the actual loss from such subsequent purchase was 
wholly discarded and ignored as a basis of damages, and the 
MARKET PRICE at the time they could, with reasonable dili- 
gence, have bosght was adopted, without regard to whether 
the profit prevented would be greater or less than the actual 
loss by the subsequent purchase. 

In Zrue vs. Tel. Co., 60 Me., 126, under similar facts, the 
same rule of damages for gain prevented for the loss of the 
purchase, was adopted, as in the Squire case. It is to be ob- 
served that in 7rue vs. Tel. Co. the acceptance DID NOT CLOSE 
A CONTRACT, but was conditional on securing ‘‘freight at ten,”’ 
and it was shown or assumed that the condition would have 
been complied with, as in this case IT IS SHOWN that Hall’s 
agent would have purchased the oil. | 

In Rittenhouse vs. Tel. Co., 44 N. Y., 263, there was a loss 
of a purchase of stocks, and while it is true that the plaintiff 
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replaced the stocks by purchase as soon as the mistake was 
discovered, it is said, broadly adopting the rule! based on the 
market price: ‘It was not incumbent on the plaintiff to 
purchase the.stock. This purchase and the price * * * 
was only important as showing the extent of the damage. 
The plaintiffs could have maintained their suit against the 
defendants without having purchased the stock by showing 


‘ that immediately, or soon after the delivery of the erroneous 


message, the stock was 7” the market so that their order could 
not have been filled for less than the $139.50 per share.’’ 

The result of all these cases and many others that might be 
cited is that THE NEGLIGENCE OF THE TELEGRAPH COMPANY 
WAS OPERATIVE IN FULL FORCE UP TO THE TIME when Hall 
could with reasonable diligence have purchased the oil after 
notice of the negligence, and that the damages for gain pre- 
vented are to be computed as certain, from the market price 
or actual value of the oil at that time, without proof that the 
oil would have been sold at that time and the gain realized 22 
money, the gain at that time is deemed certain in the value of 
the oil, and without proof as to future transactions to dimin- 
ish or increase the damages, as too remote and uncertain. 


IIT. ‘ 


THAT CERTAIN OR SUFFICIENT FACTS DO NOT APPEAR affect- 
ing the rule of damages would simply defeat the special juris- 
diction of the court to answer the question. ae 

In United States vs. Bank, 19 How., 384, it is said: ‘‘In 
considering this certificate of division and the inquiry it pro- 
pounds, an INSUPERABLE DIFFICULTY Is perceived ‘arising from 
the partial or imperfect form in which the facts assumed as 
the foundation of the inquiry are presented, and FROM THE 
OBVIOUS ABSENCE OF FACTS AND CIRCUMSTANCES PERTINENT 
TO THE CASE, and by which, if disclosed, its complexion 
MIGHT BE ENTIRELY CONTROLLED.’’ The court refused to an- 
swer the question. | 
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In Dantels vs. Railroad Co., 3 Wall., 255, where there was 
a similar absence of facts, it is said, in reference to Unzted 
States vs. Bank of Columbus, 19 How., 384: ‘‘Where the 
question certified was whether a letter written by a cashier 
without the knowledge of the directors was binding on the 
bank, THIS COURT DECLINED To ANSWER BECAUSE THE SOLU- 
TION OF THE QUESTION DEPENDED IN PART UPON FACTS NOT 
STATED IN THE CERTIFICATE,’ * * * and on page 257: 


‘‘At the threshold arises an important question of fact not with- 


out difficulty. It is whether the plaintiff is to be regarded asa 
passenger or a servant of the defendant at the time he received 
upon the locomotive the injury for which he sues. Upon the 
determination of this question depend the legal principles to 
be applied. They must be different as the solution may be 
one way or the other.’’ And the court refused to answer the 
questions. | | 

It is to be observed that it is evident, and seems to be con- 
ceded, that the FACTS THAT DO NOT APPEAR, 1n this case, are 
capable of proof one way or the other; that is, whether it was 
the purpose or intention of Hall to purchase the oil in the 
expectation of profits to be derived from an immediate resale, 
and whether he would have sold the next day, or could have 
resold at a profit any subsequent day. It is urged that under 
the settled practice of the court the question as to the rule of 
damages, in this situation, should not be answered, but the 
judgment in this respect should be allowed to stand. 

It is to be observed that in this respect a case on a certifi- 
cate of division of opinion for the answer of a question is 
wholly unlike a case where this court has full jurisdiction and 
where, if the facts found are not sufficient to sustain the judg- 
ment, it must be reversed, but even in such case the suit is 
remanded for a new trial, unless the special findings are suffi- 
cient affirmatively to entitle the other party to judgment. 
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THAT IF THE JUDGMENT IS NOT AFFIRMED THE CASE SHOULD 
BE REMANDED FOR A NEW TRIAL. 


: Dantels vs. R. R. Co., 3 Wall., 255. 

Ex parte French, 91 U. S., 423. 

| Exchange Bank vs. Third Nat. Bank, 112 U. S., 
293- 

In Daniels vs. R. R. Co., 3 Wall., 255, it is said: 

“Only the points certified are before us. The cause remains 
in the circuit court, and may be proceeded in by that court 
according to its discretion.” | 

In Ex parte French, 91 U. S., 426, it is said by Chief Jus- 
tice Waite: 

‘The finding brought here was special, and met only a 
part of the issue. * * * We have, however, determined 
that the facts found are not sufficient to justify the conclusion 
reached. * * ™* Qur action only precludes that court 
from adjudging in favor of the defendants upon the SPECIAL 
FACTS FOUND AND SENT HERE for our opinion. In-all other 
respects it is at liberty to proceed in such manner as, accord- 
, ing to its judgment, justice may require.”’ 

, It is to be observed that the facts found do not show the 
| price paid for the message for which judgment is ordered to 
| be entered. 

| It is also urged that there is no finding inconsistent with 
| Hall’s right to show, on a new trial, that it was his purpose 
} or intention to purchase the oil in the expectation of profits 
{ to be derived from an immediate resale, and that he would 
have sold the next day, or could have sold at a profit at a sub- 
sequent day, and still be entitled to recover upon a new trial. 
There is simply an absence of findings on these matters. 

Otherwise, in every case where the facts found were not 
sufficient to sustain the judgment, the other party would be 
entitled to judgment, which does not at all follow, as ona 
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new trial the ‘absence of facts may be supplied in favor of the 
party having the judgment. The stipulation of facts and 
evidence used on the trial in the court below is /unctus 
officio. At any rate, its effect on the case is not before 
this court for consideration. No question is asked in refer- 
ence to it. Whether, on a new trial, the plaintiff is to be 
limited to the evidence on which the case was submitted on a 
former trial, is a question for the court below when it is 
reached there. The stipulation was not exclusive of other 


- evidence, as its heading discloses, to-wit: 


‘Stipulation of facts TO BE USED in the trial of the above 


action.”’ 

An insufficient or defective statement of facts is always snb- 

ject to be reopened cr set aside. ; 
Gregory vs. Pierce, 4 Met., 480. 
Merian vs. Merian, 6 Cush., 91. 
Sheridan vs. Ireland, 61 Me., 486. 

These suggestions on this point are largely in the dark as 

to the ground on which the order for judgment was made. 
Respectfully submitted, 
CHARLES A. CLARK, CROM. BOWEN, 
of Counsel. WHITING S. CLARK, 
Attys. for Deft. in Error. 
Certificate of Counsel: 

I certify that I have carefully examined the foregoing peti- 
tion and the grounds and questions therein, and that in my 
opinion the grounds therein set forth are sufficient to estab- 
lish a result in favor of the defendant in error. 
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SUPREME COURT OF THE UNITED STAT 


e 


OCTOBER TERM, 1887. 


No. 1154. 


ion 


THE KING IRON BRIDGE AND MANUFACTURING# 


COMPANY, PLAINTIFF IN ERROR, 


VS. 


? 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES 
THE DISTRICT OF NEBRASKA: 


x4 


SUPREME COURT OF THE UNITED STATES 


OCTOBER TERM, 1887. 


No. 1154. 


THE KING IRON BRIDGE AND MANUFACTURING 
COMPANY, PLAINTIFF IN |ERROR, 


VS. 


THE COUNTY OF OTOE, STATE OF NEBRASKA. 


; 
IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF NEBRASKA. 


INDEX. 
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KING IRON BRIDGE & M’F’G CO. VS. COUNTY OF OTOR, NEBRASKA. 1 


1 Pleas before the Honorable Elmer S. Dundy, judge of the 
district court of the United States for the district of Ne- 

braska, within the eighth judicial circuit,‘sitting in the circuit 
court fcr said district of Nebraska, at the term of May, A. D. 1887. 


Be it remembered that on the 27th day of July, 1887, by leave of 
court first had and obtained, an amended petition was filed in the 
office of the clerk of said circuit court, which said amended petition 
is in words and figures following, to wit: 


Amended Petition. 


In the Circuit Court of the United States for the District of Ne- 
braska. 


Kine Iron BRIDGE AND MANUFACTURING CoMPANY, Plaintiff, 
vs. 
County oF OToE, NEBRASKA, Defendant. 


The plaintiff, for a cause of action herein, says that it is a cor- 
poration duly incorporated under the laws of the State of Ohio, and 
as such a citizen of said State. 

That the defendant, the county of Otoe, is a quasi corporation 
duly organized and incorporated under the laws of the State of Ne- 
braska and a citizen of said State. 

That the amount in controversy in this suit, exclusive of interest 
and costs, exceeds the sum of $2,000.00, and for a first cause of 
action— 

(I.) The plaintiff says that at Nebraska city, the county seat of 
a Otoe county, Nebraska, on the 9th day of January, 1879, said county 
‘ being then justly indebted to one Z. King in the sum of $1,605.00, 
_ which indebtedness was at that time due and unpaid, the 
2 board of county commissioners of said county, then being 

regularly in session, did audit, find, allow, adjudge, and de- 
termine that there was due to said Z. King in the premises, from 
‘said Otoe county, the said sum of $1,605.09, to be paid on account 
thereof the sum of $1,605.00, and thereupon the said board of county 
commissioners did allow, draw, and issue to the said Z. King a cer- 
tain warrant of said county, numbered 649, dated January 9th, 
1879, signed by Levi Kime, who was then chairman of said board 
of county commissioners, countersigned by. D. MacCuaig, county 
clerk of said county of Otoe and the said board, and attested by the 
seal of said county, which commanded said treasurer to pay to said 
Z. King, or order, the sum of $1,605.00 out of the general fund and 
charge to the account of the special bridge fund, a copy of which 
warrant, with all endorsements thereon, is hereto attached, marked 
Exhibit “A.” 3 

Plaintiff further says that on the 15th day: of January, 1879, said 
warrant was by Z. King presented to the county treasurer and pay- 
ment thereof demanded. The same was bv said treasurer endorsed 
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2 THE KING IRON BRIDGE & MANUFACTURING COMPANY VS. 


“Not paid for want of funds.” Afterwards the same said warrant 
was, on the 26th day of December, 1879, registered for payment, 
numbered on the register 157. : : 

Plaintiff further says that subsequent ‘to this, but prior to the 
commencement of this action, the said warrant was by the said Z. 
King, for a valuable consideration, sold, transferred, and delivered 
to the plaintiff, who is the lawful holder and owner thereof; that no 
part of said warrant has been paid by the treasurer of said county, 
or by any one in its behalf, either to said Z. King or to tiis plaintiff 
or to any person whomsoever. 

That said defendant has at all times :neglected and now does 
verily neglect and refuse, by levying taxes or otherwise, to pay or to 

provide for the payment of said warrant or any part thereof, 
3 and there is now due said plaiutiff thereon the sum of 

$1,605.00 and ten per cent. interest thereon from the 15th day 
of January, 1879. Plaintiff further says that at the time of the 
audit and allowance of said account and the issuance of said war- 
rant the said Z. King was and still is a citizen and resident of the 
State of Ohio. : 


Second Cause of Action. 


For a second cause of action plaintiff says that at Nebraska City, 
the county seat of Otve county, Nebraska, -on the 8th day of October, 
1878, said county being then justly indebted to one Z. King in the 
sum of $1,605.00, which indebtedness was:at that time due and un- 
paid, the board of county commissioners of said county then being 
regularly in session, did audit, find, allow, adjudge, and determine 
that there was due the said Z. King in the premises from said 
county the said sum of $1,605.00 to be paid on account of the said 
sum of $1,605.00; and thereupon the said board of county commis- 
sioners did allow, draw, and issue to the said Z. King certain war- 
rants of said county, numbered 622, dated October 9th, 1878, signed 
by Frederick Beyschlay, who was then chairman of the said board of 
county commissioners, countersigned by ©. MacCuaig, county clerk 
of said county of Otoe, and attested by the'seal of said county, which 
commanded said treasurer to pay to said Z%. King, or order, the sum 
of $1,605.00 out of the general fund and charge to the account of 
the “Special Bridge Fund,” a copy of which warrant, with all the 
endorsements thereon, is hereto attached, marked Exhibit “ B.” 

Plaintiff further says that on the 23rd day of October, 1878, said 
warrant was by said Z. King presented to the county treasurer and 
payment thereon demanded. The same was by said treasurer en- 

_ dorsed “ Not paid for want of funds.” Afterwards the same 
4 said warrant was, on the 26th day; of December, 1878, regis- 
tered fur payment, numbered on tlie register 156. 

Plaintiff further says that subsequent’ thereto, but prior to the 
commencement of this action, the said warrant was by said Z. King, 
for a valuable consideration, sold, transferred, and delivered to the 
plaintiff, who is the lawful holder and owner thereof; that no part 
of said warrant has been paid by the treasurer of said county, or by 
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THE COUNTY OF OTOE, STATE OF NEBRASKA. 3 


any one in its behalf, either to said Z. King or to this plaintiff; or to 
any person whomsoever. 

Plaintiff further says that Z. King was at the time said warrant 
was issued and still is a citizen and resident of the State of Ohio, 
residing, at Cleveland, Ohio, and president of the plaintiff’s com- 

an 
That said defendant has at all times neglected and now does neg- 
lect and refuse, by levy of the taxes or otherwise, to pay or to pro- 
vide for the payment of said warrant or any part thereof, and 
there is now due the said plaintiff thereon the sum of $1, 605.00 
and ten per cent. interest thereon from the 23rd day of October, 
1878. 

Wherefore plaintiff prays judgment for the sum of $3,210.00, to- 
gether with ten per cent. interest on $1,605.00 thereof from the 23d | 
day of October, 1878, and on $1,605 thereof from the 15th day of 
January, 1879, together with costs. 

HARWOOD, AMES & KELLY, 
Plaintiff's Attorneys. 


STATE OF NEBRASKA, ‘| 
Lancaster County, 


N. S. Harwood, being first duly sworn, dapenioe and says that he is 

one of the attorneys of record of the plaintiff in the foregoing 

5 cause of action ; that he has read the foregoing amended peti- 

' tion, knows the contents thereof, and believes the facts therein 

set forth to be true; that the plaintiff is a non-resident of this State, 
and has no agent residing or now in this State: 


N. S. HARWOOD. 


Subscribed in my presence and sworn to before me this 25th day 


of Julv, 1887. 
[se AL. | | . L. ‘HARWOOD, 
Notary Public. 


ExHIsit “A.” 


OFFICE OF CouNnTy CLERK, 
NEBRASKA City, Jan. 9th, 1879. 
Tension of Otoe county pay to Z. King, or order, sixteen hun- 
dred and five dollars and charge to account of special bridge fund. 
LEVI KIME, 
Chairman County Commissioners. 


D. MacCUAIu, [sEAt.] 


County Clerk. : a 
(Copy.) : 
Amount levied: Amount issued: 
$8 ,122.00—$1 ,605.00. 3 $7,252.30. 


Endorsed : “ Presented and not paid for want of funds.” January 
15th, 1879. N. L.Simpson, county treasurer. Number 157. Reg- 


4 THE KING IRON BRIDGE & MANUFACTURING COMPANY VS. 


istered for payment, December 26th, 1879. 
urer. 
Also endorsed on the back thereof, “ Z. King.” 


N. L. Simpson, treas- 


Exuisit “ B.” | 
Am’t issued : 
| $4,106.11. 
- OFFICE OF CounTy CLERK, 
NEBRASKA City, NEBR., Qct. 9th, 1878. 


Treasurer of Otoe county pay to Z. King; or onde, sixteen hundred 
and five dollars and charge to account of special bridge fund. 
FREDERICK BEYSCHLAY, 


Chairman County Commissioners. 


6 | : D. McCUAIG, [SsEAL.] 
we County Clerk. 


Am’t levied: 
$8,122.50. 


(Copy.) 
$1,605.00. Number 622. 
Endorsements: “ Presented and not paid for want of funds.” Oc- 
tober 23rd, 1878. N. L. Simpson, Co. treasurer. Number 156. 
Registered for payment December 26th, 1879. Also endorsed on the 
back thereof: “ Z. King.” 


Upon the back of said amended petition appear endorsements 
in words and figures following, to wit: No. 135. Doc. K. King 
Iron Bridge and Man’f’g Co. vs. The County of Otoe, Nebraska. 
Amended petition. Filed Jul. 27, 1887. : Elmer D. Frank, clerk. 
Harwood, Ames & Kelly, atty’s for plaintiff. 


Thereupon, afterwards, to wit, on the Lith day of August, 1887, 
answer was filed in said case, which said: answer is in words and 
figures following, to wit: 


Answer to Amended Petition. 


In the anemt Court of the United States for the District of Ne- 
braska. 


Kino Iron Bripce AND MANUF ACTURING Company, Plaintiff, 
vs. : 
County OF OTOE, NEBRASKA, Defendant. 


The defendant, in answer to the amended petition of the plaintiff, 
alleges that the first and second causes of action stated in the 
amended petition did not accrue within five years next before the 
commencement of this action. 

Wherefore defendant prays that plaintiff recover nothing by its 
writ and that defendant have judgment and costs. : 

JGHN C. WATSON, 
Attorney for Defendant. 
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THE COUNTY OF OTOE, STATE OF NEBRASKA. 5 


STATE OF NEBRASKA, \ as 
County of Otoe, 


7 William T. Sloan, being first duly sworn, on his oath de- 

poses and says that he is the chairman of the board of county | 
commissioners of Otoe county, Nebraska, and that the facts set forth 
in the above answer are true. 


WM. T. SLOAN. 


Subscribed in my presence and sworn to before me this 7th day 
of August, 1887. 
[SEAL. ] GEO. D. SCHOFIELD, 
? Notary Public. 


Upon the back of said answer appear endorsements in words and 
figures following, to wit: No. 135. K.— Circuit court of United 
States. King Iron Bridge and Manufacturing Company vs. Otoe 
County, Nebraska. Answer to amended petition. Filed Aug. 11, 
1887. Elmer D. Frank, clerk. John C. Watson, att’y for defend- 
ant. 3 


Thereupon, afterwards, to wit, on the 23rd day of August, 1887, 
demurrer was filed in said case, which said démurrer is in words 
and figures following, to wit: ; 


In the Circuit Court of the United States of America, District of 
Nebraska. 


KinG Iron BRIDGE AND MANUFACTURING Company, Plaintiff, 
v8. : 
Tue County or OrTor, NeBrRasKA, Defendant. 


Now comes the said plaintiff and demurs to the answer of said 
defendant to plaintiff’s amended petition, and for grounds of de- 
murrer alleges that— 

1. Said answer does not state facts sufficient to constitute a defense 
to said plaintiff’s amended petition. 

2. That by the statutes of Nebraska and the construction 
8 given thereunder by the court of Nebraska the statute does 
not run on against a county warrant. ° 
HARWOOD, AMES & KELLY, 
: Attorneys for Plaintiff. 


Upon the back of said demurrer appear endorsements in words 
and figures following, to wit: No. 135, Docket K. King Iron Bridge 
& Manufacturing Company vs. County of Otoe. Demurrer. Filed 
Aug. 23, 1887. Elmer D. Frank, clerk. Harwood, Ames, and 


Kelly. 


_ Thereupon, afterwards, at the May term of said court, on the 23rd 
day of August, 1887, the following proceedings were had and done 


_ in said cause, as appears of record on folio 360, Journal “ M,” of said 


court, to wit: 


THE KING IRON BRIDGE & MANUFACTURING COMPANY VS. 


vs. ' 
OToE County. 


This cause coming on to be heard on the demurrer of the plain- 
tiff to the defendant’s answer to the amended petition herein was 
argued by counsel and submitted to the court, and thereupon, upon 
consideration thereof, it is now on this day ordered and adjudged 
by the court that said demurrer be, and the same is hereby, over- 


Kinc Iron BripGe & MANUFACTURING ee 
135 K 


ruled; and it is further ordered and adjudged that said cause be, - 


and the same is hereby, dismissed at plainttff’s costs, taxed at $18.60; 
~ to which ruling and order of the court the plaintiff excepts, and 
on the application of the plaintiff a writ of error is allowed. 


Thereupon, afterwards, to wit, on the 9th day of September, 1887, 
a writ of error was ¢ allowed in said case and a citation issued there- 
on, of which said writ of error and citation the following are the 
originals : , 
9 UNITED STATES OF AMERICA, _ 
District of Nebraska, , 


The President of the United States of America to the honorable 


the judges of the circuit court of the United States for the district . 


of Nebraska, Greeting : 

Because in the record and proceedings, a as also in the rendition of 
the judgment of a plea which is in the said circuit court, before you 
between King Iron Bridge and Manufacturing Company, plaintiff, 
and the County of Otoe, State of Nebraska, defendant, a manifest 
error hath happened to the great damage of the said plaintiff in 
the said cause, as by complaint appears, wé being willing that error, 
if any hath been, should be duly corrected; and that full and speedy 
justice done to the parties aforesaid in this behalf, do command 
you, if judgment be therein given, that then; “under yourseal, distinctly 
and openly, you send the record and proceedings aforesaid, with 
all things concerning the same, to the Supreme Court of the United 
States, together with this w rit, so that you‘ have the same at Wash- 
ington, on the second Monday of October next, in the said Supreme 
Court to be then and there held; that the record and proceedings 
aforesaid being inspected, the said Supreme Court may cause further 
to be done therein to correct that error, what of right, and according 
to laws and customs of the United States, ‘shall be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court of the United States, at Omaha, in said district, 


this 9th day of September, 188%. 
FE. D. FRANK, Clerk. 


Allowed by— 
ELMER 8. DUNDY, Judge. 


[Endorsed :] No. 135 K. United States circuit court, district of. 


King Iron Bridge and Manufaeturing Co. vs. The County 
Filed Sept. 9, 1887. E. D. Frank, 


Nebraska. 
of Otoe, Nebraska. Writ of error. 


clerk. 
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THE COUNTY OF OTOE, STATE OF NEBRASKA. 7 


10 THE UNITED STATES OF AMERICA, \ va 
District of Nebraska, 


To the county of Otoe, State of Nebraska, Greeting : 


You are hereby cited and admonished to be and appear ata 
Supreme Court of the United States, to be holden at Washington, on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the circuit court of the United States for the 
district of Nebraska, wherein King Iron Bridge and Manufacturing 
Company is plaintiff in error and you are defendant in error, to 
show cause, if any there be, why the judgment rendered against the 
said plaintiff in error as in the said writ of error mentioned should 
not be corrected, and why speedy justice should not be done to the 
parties in that behalf. 

Witness the Honorable Morrison R. Waite,Chief Justice of the 
Supreme Court of the United States, at Omaha, this 9th day of Sep- 


tember, 1887. 
ELMER 8. DUNDY, Judge. 


11 [Endorsed :] No. 135, K. United States circuit court, dis- 

trict of Nebraska. King Iron Bridge and Manufacturing 
Company vs. The County of Otoe, Nebraska. Citation. Filed Sept. 
22, 1887. E. D. Frank, clerk. 7 


I hereby accept service of the within notice this 22nd day of Sep- 


tember, 1887. : 

: JOHN C. WATSON, . 
Attorney for Def’t in Error. 
12  Uwnitep Srates or gaa : 

District of Nebraska, 


By virtue of the foregoing writ of error and in obedience thereto 
I, Elmer D. Frank, clerk of the circuit court of the United States for 
the district of Nebraska, in the eighth circuit, do hereby certify that 
the foregoing folios, from one to 9, contain true and faithful tran- 
scripts of the amended petition, answer to amended petition, de- 
murrer, and order overruling demurrer in the case of King Iron 
Bridge and Manufacturing Company vs. Otee Gounty, Nebraska, and 
the whole thereof, and the endorsements thereon, of record and on 
file in my office as said clerk, and that a copy of the writ of error 
and citation has been lodged and remains in thy said office. 

Witness my hand and the seal of said court; at Omaha, this 30th 
day of September, A. D. 1887. 

[Seal United States Circuit Court, District of NebrasKa.] 


ELMER D. FRANK, Clerk. 


Endorsed on cover: Nebraska C.C. U.S. No. 1154. The King 
Iron Bridge & Manufacturing Company, plaintiff in error, vs. The 
County of Otoe, State of Nebraska. Filed Octuber 10, 1887. 


IN THE 


SUPREME COURT OF THE UNITED STATES. 


KING IRON BRIDGE AND MANUFAC- 
TURING COMPANY, 
Plaintiff in Error. 
v8. | 


THE COUNTY OF OTOE, STATE OF 
NEBRASKA, 


Defendant in Error. 


BRIEF FOR PLAINTIFF IN ERROR. 
STATEMENT OF CASE. 


This is an action brought on two county warrants, which are alleged 
by the petition (Record, page 1) to have been duly and regularly drawn 
and issued to the plaintiff’s assignor by the proper authorities of 
defendant, the one on the 9th day of January, 1879, and the other 
on the 9th day of October, 1878, the former having been presented 
to the county treasurer for payment on January 15th, 1879, and 
endorsed by that officer, “‘ Presented and not paid for want of funds,” 
and the latter having been in like manner presented and endorsed on 
October 23d, 1878, and both of said warrants having been registered 
for payment by the county treasurer, on December 26th, 1879. 
This action was begun November 10th, 1885, and the amended peti- 
tion (Record, page 2) alleges as to each of said warrants “that said 
defendant has at all times neglected, and now does neglect and refuse, 


é 
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by levying the taxes or otherwise, to pay, or to provide for the pay- 
ment of said warrants or any part thereof, and there is now due the 


plaintiff thereon the sum,” ete. The aggregate amount due at the 
time of beginning the suit being upwards of $5,200. 


To this amended petition the defendant filed the following answer : 
(Record, page 4): 2, | 


“The defendant in answer to the amended petition of the plaint- 
iff, alleges that the first and second causés of action stated in the peti- 
tion did not accrue within five years next before the commencement | 
of this action. : 


“ Therefore defendant prays that plaintiff recover nothing by its 
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writ and that the defendant have judgment and costs.” 
To this answer the plaintiff demurred: (Record, page €) as follows : 


“1. That said defendant has not stated facts sufficient to constitute 
a defense to plaintiff’s cause of action. 


“2. That by the statute of Nebraska, and the construction given 
by the Supreme Court of Nebraska, the statute of limitations does 
not run on county warrants,” 


¢ 


This demurrer the court, on 23d day of August, 1887, overruled 
(page 5), and the plaintiff electing to abide by the record, judgment 
of dismissal and for costs was rendered in favor of the defendant. 


eee ee ee 


ASSIGNMENTS OF ERROR. 


The plaintiff assigns for error in this court, 


Ist. That the Circuit Court erred in overruling the demurrer, and 
that that court should have sustained the'same. 
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2d. That the Circuit Court.erred in dismissing the action, and - 


adjudging costs in favor of the defendant, and that judgment ought 
to have been rendered in favor of the plaintiff, for the amount of its 
warrants with interest and costs. : 


BRIEF. 


I. 


The statute relied upon by defendant is contained in the “ Code of 
Civil Procedure” of the state, sec. 10, page 532, Compiled Statutes 
of 1881, and is in the- following language: : 


» 


“ Within five vears, an action upon a specialty, or any agreement, 
contract, or promise in writing, or foreign judgment.” 


It seems to us that it is enough to say tnat 4 county warrant is 
none of these things, It contains no promise, contract, or agreement 3 
recites no consideration, and names or refers to no person in whose 
favor it assumes to be obligatory, but is a simple direction by one 
constituted county authority to another to appropriate and pay to the 
person therein named, a specified sum of public moneys. Neither is 
it a foreign judgment. Its force and effect are to be gathered from 
the statutes providing the method in which, and the purpose for 
which, it may be issued, and directing the time and manner of its 
payment. These statutes, which were in force when the warrants in 
suit were issued, and which remain to this day substantially 
unchanged, may be found on the pages of the General Statutes of 
Nebraska of 1873, below indicated, and are as below quoted. 


Sec. 14, page 284: “The board of county commissioners at any 
meeting shall have power; . . * “To examine and 
settle all accounts of the receipts and expenditures of the county, and 
allow all accounts chargeable against the county; and when so settled, 
county warrants may be issued therefor as provided by law.” 
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The Supreme Court of Nebraska has repeatedly held that the 
“allowance of an account or claim against the county under the 
authority of thie statute is the rendition of a judgment, and the stat- 
ute elsewhere provides for an appeal therefrom, either by the claim- 
ant or on behalf of the public, to the District Court for the county, 
and for its reversal or modification, as in case of appeal from other 
judgments. ‘‘ When a demand or claim against a county is presented 
to the commissioners for settlement, they hear the proofs and deter- 
mine whether it is one which the county is bound to pay, and the 
amount due thereon. In this they act judicially, and within the 
scope of the authority conferred upon them, their decision is a judg- 
ment binding upon the county.” Opinion by Lake, J.,in Brewer vs. 
Otoe county, 1 Neb., 373. ; 


Sec. 23, page 256: “The commissioner, whose term of office 
expires within one year, shall be chairman of the board for that year, 
and he shall sign all warrants on the treasurer for money to be paid 
out of the county treasury. Such warrants shall be countersigned by 
the clerk and sealed with the county seal.” : 


Sec. 10, page 249: “Such clerk shall not issue any county war- 
rant unless ordered by the board of commissioners authorizing the 
same, and every such warrant shall be numbered consecutively, as 
allowed from the first day of January to ‘the thirty-first day of 
December in each year, and the date, number, and amount ot the 
same, and the name of the person to whom it is issued, shall be 
entered in a book, called ‘ a book,’ to be kept by the clerk in 
his office for that purpose.” 


Sec. 54, page 241: ‘All warrants issued: by the board of county 
commissioners shall, upon being presented for payment, if there is 
not sufficient funds in the treasury to pay the same, be endorsed by 
the treasurer, ‘not paid for want of funds,’ and the treasurer shall 
also endorse thereon the date of such presentation and sign his name 
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thereto. Warrants so endorsed shall draw interest from the date of 
such ‘endorsement, at the rate of ten per cent per annum until paid.” 


Sec. 1, page 891 : “ All warrants upon the state treasurer, the treas- 
urer of any county, or any municipal corporation therein, shall be 
paid in the order of their presentation therefor.” 


Sec. 3, page 891: “It shall be the duty of any such treasurer, 
upon the payment of a fee of ten cents by the holder of any warrant, 
or by any person presenting the same for registration, in the presence 
of such person, to enter such warrant in his ‘ warrant register’ for 
payment in the order of presenting for registration, and upon ey 
warrant so registered, he shall endorse ‘ registered for payment, with 
the date of such registration, and shall sign such endorsement ; Pro- 
vided, That nothing in this act shall be construed to require the 
holder of any warrant to register the same, but such warrant may be 
presented for payment and endorsed, ‘ presented and: not paid for 
want of funds,’ and shall draw interest from the date of such pre- 
sentation, as pow provided by law.” 7 


It follows from the foregoing that a county warrant is in no sense 
a contract, but is, as the court say in U. P. R. R. Co. vs. Buffalo 
County, 9 Neb., 449: “ A mere certificate of indebtedness, although 
negotiable in torm, as it doesnot partake of the character of negotiable 
paper so far as to estop the county from availing itself of any detense 
it may have against it, even in the hands of a bona fide purchaser for 
value without notice.” That is, it is a mere certificate. that a judg- 
ment has been rendered by the county board in favor of an individual 
and against the county, and a direction to the county treasurer to pay 
that judgment to the judgment creditor named in the: certificate, or 
to his order or the bearer. An action, when one is brought like the 
case at bar, although nominally upon the warrant, is in reality upon 
the judgment, and this judgment being domestic, not “foreign,” is 
not barred by the statute of limitations above quoted. Undoubtedly 


, (6) 


a petition which should recite the issuance of the warrant alone with- 
out averring the allowance of the claim of the rendition of the judg- 
ment pursuant to which it was issued, weuld be demurrable as not 
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stating facts sufficient to constitute a cause:of action. 
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It is evident, too, that the Circuit Court erred in supposing that the 
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causes of action accrued upon the presentment of the-warrants for 


wR raed 


payment and the refusal of the treasurer to pay them for want of 


vas 


funds. This precise point was considered and ruled, upon by the 
Supreme Court of Nebraska in Brewer vs. Otoe C ¥ veb., 373, 
Su Court of Nebraska in B Otoe County, 1 Neb., 373 
above cited, the court saying: ‘* Whoever deals with a county, and takes 
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In payment a warrant of the character of these, no time of payment 
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being fixed, does so under an implied agreement that if there be no 


2 


funds in the treasury out of which it can be satisfied, he will wait 
until the money can be raised in the ordindry mode of collecting such 
revenues, He is: presumed to act with reference to the actual condition, 
and the laws regulating and controlling the business of the county. 
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Hecannot be permitted, immediately upon the receipt of such warrant 
to resort to the courts to enforce payment by judgment and execution, 
without regard to the condition of the treasury at the time, or the 
laws by which the revenues are raised and disbursed.” And in that 
case, although, as to some of the warrants, : more than five years had 
elapsed between the presentation of the watrants for payment and the 
beginning of the suit, the action was dismissed as being prematurely 
begun, it not being alleged in the petition in that case as, in the 
one at bar, either that the county was, or had been, in possession of 
sufficient funds for the payment of the warrants, or that provision 
therefor had not been made because of the neglect or refusal of the 
county authorities, At the time this decision was rendered, the stat- 
ute providing for the registration of warrants and enacting that when 
registered they should be paid in the order of their presentation, had 
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not been passed. It is evident from the language of this statute that 
even if a cause of action has accrued upon a warrant, and the holder — 
presents it for registration, he expressly waives his right of imme- — 
diate suit and consents to wait until, either in the language of the fore. 
going opinion, “the cei: can be raised in the ordinary mode of col- 
lecting such revenues,” or until the county authorities, having had | 
opportunity to so raise it, have neglected or refused 90 to do. The 
opinion in Brewer vs. Otoe County, supra, was brought to the atten- 
tion of this court, and received its unqualified approval in Chapman = @ 
vs. County of Douglas, 107 U. S., 348, and the following language 2a 
of this court in the latter case applies with equal force to the case a 
at bar: “When that .reasonable time expired we have no means = 
of determining. It would depend upon circumstznces not disclosed 
in the record, such as the state of the county treasury, the extent of a 
its other obligations, the value of the taxable property, and its gen- s 
eral financial condition.” And this court, in the © ‘same ope : 
quotes with approval the following from the opinion: in Brewer vs, — 
Otoe county, supra, viz.: “ That the legislature never intended that : 
county warrants should be affected by the limitation act ‘before referred 
to (quoted supra) is evident, I think, from the whole course of legion o 
lation respecting them.” If there ever had been any doubts about ~ 
it the enactment of the registration law above cited would have suf- me 
ficed for their removal. Be 


ITI. 


The foregoing considerations and authorities appear to us conclu-"~ 
sive upon the question involved and sufficient fur the reversal of the — 
judgment. It seems to us indeed, that no other argument or: author- — 
ity than Brewer vs. Otoe County, supra, is requisite for that purpose. — 
The circuit court seems to have overlooked the rule that the construc- © 
tion put upon the statutes of a state by its own Supreme Court is 
obligatory upon the Federal tribunals. It would be intolerable that 
the enactments of a state legislature should depend for their ealtve | 
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ment upon the accident or opportunity according to which a litiga- 
tion drawing them in question should be had in‘ the state or Federal 
courts, or that varying interpretations of such enactments should be 
dependent upon like circumstances. If such was the case, it may 
well be doubted if the complications hence arising would not result 
in the disruption or profound modification of our Federal system. So 
obvious a fact early attracted the attention of this court, which has 
repeatedly and uniformly enforced the rule above mentioned. It can 
scarcely be necessary, even if it is not impertinent, to cite in this 
court authorities to this effect. 


“The interpretation, within the jurisdiction of a state, of a local 
law becomes a part of that law; as much so as if incorporated in the 
body of it by the legislature.” : 


Christy vs. Pidgeon, 4 Wall., 196. 


“A law of the Confederate Congress, if’ adopited and enforced as a 
law of one of the states, should be deemed a law of that state.” 


Ford vs. Surget, 97 U. S., 594. 


‘The construction put upon: the statute of a state by the courts of 
that state (will be) followed, although the suit upon the liability cre- 
ated by it be brought.in another state.” 


Flash vs. Conn., 109 U. S., 371. 


N. S. HARWOOD, 
JOHN: H. AMES, 
Attorneys for Plaintiff’ in Error. 
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IN THE 


SUPREME COURT 


UNITED STATES 


King Iron Bridge and Manv- | 
facturing Com 
Plaintiff in in E rror. | 


The County of toe, State of 


Nebraska, 
Defendant in Frror, ; 


JOHN C. WATSON, ATTY. FOR DEFENDANT IN ERROR, 


This suit is based upon two county warrants, properly drawn 
upon the treasury of the defendant, which were not paid for want. . -3 
of funds to meet the same. The one warrant was issued to Z_ 
King, or order, on the isinth of October, 1878, for $1,605, and was 


% 


2 

preserted to the treasurer for payment on the Twenty-third day 
of Uctober, 1878, and indorsed by the treasurer: ‘‘Presented, and 
not paid for want of funds.” The other warrant was issued to the 
said King on the Ninth of January, 1879, for $1,605, and was pre- 
sented for payment on the Fifteenth day of January, 1879, and was 
by the county treasurer duly indorsed: “Presented, and not paid 
for want of funds.” This suit was commenced on the Tenth day 
of November, 1885. ‘The defendant pleads the statute of limita- 
tions, and relies upon that defense alone. The plaintiff demurs to 
the answer. ‘The court be!ow overruled the plaintiff's demurrer. 


The statute of limitations begins to run against a county war- 


rant when it is presented to the proper authority, and indorsed 
“not paid for want of funds.” 


Carpenter vs. — Tp. of Union, (lowa,) 12 N. 
W. Rep. 2 


Where a town clerk hus duly paid an order, and is entitled to 
credit for it at his next settlement, the statute of limitations be- 
gins to run at the date of :uch settlement. | 


Dewey vs. Lins, ( Ilowa,) 10 N: W. Rep. 660. 


Prescott vs. Gonser, Iowa, 175. 


Otoe county, 1 Neb. 375. 


be 
But we submit that the reasons assigned i in that case are not’? 
applicable to the case at bar. : 


In Carrol vs. Board of Police, 28 Miss. 38, it was held thatthe. ‘ 
statute did not run because a county could not be. ‘sued, and thus. a 
the holding of 1 Neb, supra. be. 

The supreme court of Nebraska, in Brewer vs. Otoe county, <4 
held that the county could not be sued on the warrants, but that @ 
the plaintiffs remedy was by mandamus. In the U. S. courts the. = 
plaintiff could not have a mandamus until after judgment. 


is another reason why the holding in the case of Brewer vs. Otoe SS 
county is not applicable to the case at bar. 


¢ 


In the court below in the case at bar, Judge Dundy delivering 
the opinion of the coart to which Brewer, J., concurred said: es 


rants have Neen drawn on the wennenti therefor, and such warrants’ =i 
have been accepted by the creditor, he must wane them to the % 


‘treasury for payment before he can properly sue the county there 
-op. When presented to the treasurer for payment is refused, the 
right to sue becomes complete and absolute, and the lawful holder 
of the warrants can then proceed to have his claim reduced to 
judgment. There was nothing whatever in the way of Z. King, 
the payee, or the plaintiff, his assignee, suing en said warrants at 
that time, and the statute of limitations commences to run as soon 
_as the cause of action accrues. We have this provision in our 
statute of limitations, on which the defendant relies: 


“Civil actions, other than for the recovery of real property can 
only be brought within the following periods after the cause of ac- 
tion shall have secrued. * * * * Within five years, an action 
upon a specialty, or any agreement, contract, or promise in writing 
or foreign judgment.” “See Sections 9, 10, pt. 2 Code Civil Proc. 
Neb.” : 


This suit was commenced nearly seven yéars after the cause 
of action accrued. ‘It seems to me to come fully within the pro- 


.‘ visions of the section of the code above quoted. The action was 


not brought m time. ‘The statute of limitations is therefore well 
‘pleaded. It follows that the demurrer to the answer must be 
overruled.” 


? 


King Iron Bridge Co. vs. Otoe :County, Fed. Rep. 
Vol. 27 p. 800. 
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Tn the case of Carnenter, Adm’t, ete., vs. District Township of 
Union, in Carro! Vounty, sfra, the plainti? as admimstrator of the 
estate of Withia:: Carpenter, deceased, brought an action upon two ‘ 
warrants, drown upon. M. Gilbert, treasurer of the district town- 
ship of Union, by Georze Dowuaing, president, in‘ favor of G. W. oa 
Hunter, or order. ‘he first of these warrants is dated June 8, + 
1868, and was presented June 22, 1568, and indorsed: “not paid for | 
want of funds.” The other «i said warrants is dated July 24, 1868 
and was presented September 4. i+u8, aud indorsed, “not paid for 

rant of funds.”” On each of these warrants therp are several in- 
dorsement of payments signed “J. M. Gilbert, Treas.” The Isst 
indorsement of this kind on esch of said warrants bears da'e Feb- 
ruary, 28, 1874. The plaintifi’s petition was filed on the Sixth day 
of September, 1880. The defendant demurred to the petition upon | 
the ground that it showed uon the fac: that the cause of action - a 
accrued more than ten vears pricr to the commehcem nt of this 3 
suli. ‘Lhe court sustaiaed t!i demurrer. The court in holding 
that tis sicinte of limitations begms to run againgt a county war- 
vant when iis presented io the proper authority, and indorsed, 
“not paid for want of funds, said by Day, J.: “The appellant in— 
sists that the stetute of limit:tions upon a warrant drawn by a mun- 
icipal corporation on its © wa ti easurer does not begin to run un- 
til th claim is disputed or tse »ayment denied. In -upport of this 
position appelfant cites 


Dillon, Mun. Corp. £412. 
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The Justices vs. Orr, 12 Ga. 137. 
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= Carrol vs. Board of Polic®, 28 Miss. 38. 

If this position should even be conceded, still it appears that 
one of the warrants was presented for‘ payment June 22, and the 
other September 4, 1868, and payment ‘was then denied. It is true 
the reason of the denial was want of funds, but the reason of the 
P refusal is not. we think. :aaterial. Payment was not made when 
a the warrants were presented, and from that time, at least, the 
i statute of limita ions commenced to run The action was not com- 
ae - menced until move than 12 years after presentment and refusal of 
a payment, and was therefore ba:red, unless the bar was removed by 
some act of the defendant. In Zhe: Fustices vs. Orr, supra, it 
was held that the statute of: limitations:did not run against the cer- 
tificat ‘s in question until payment was denied, because they were 
to be held until funds were in hand for'their payment. In Carro/ 
vs. Board .of Police, supra, it was held:that the statute did not run 
because a county could not be sued. The reasons assigned in these 
eases are no. aoriieable to the case at dar. 


~  Itis claimed that the indorsements of payments on the war- 
rants, signed by the treasurer of the defendant, removed the bar of 
the statute of limitations. See. 2,539, of the code, is as follows: 


“Causes of action founded on contract are revived by an ad. 
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mission that the debt is unpaid, as well: as by a new promise top 
the same Butas such admission or new promise must be in wre 
ing, signed Ly the partv to be charged thereby.” 


‘sans’ Ys 
4 


We need not determine whether ah indorsement of part nays 
ment, signed by the party to be charged, would remove the t see 
the statute of limitations. No such indors2ment was made in ¢ a iy 
case. The party to be charged is the district township of Uniongy 
corporation acting through a board of directors. The treasurer 
a district township has no authority to bind it by his con Aa 
admissions. He is. not necessarily even a member of the boar 
directors. Code of 1873. §1,721. The demurrer WAS properly 
tained.” 


e 


Statates of limitations are statutes of repose. 


Hurley vs. Cox. (Nebo) 2 N. W. Rep. 705. 


Letson vs. Kenvon, ( Kan.) 1 Pae. Rep. 562. 


? 
. 


Taylor vs. Miles, 5 Nansas 499. 


Elder vs. Dyer, 26 Kansas 604, and are enacted upon the: ote 
sumption that one having a well founded claim will not delay ‘ ou 
forcing it beyond a reasonable time if he has the power to sue. 
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The statute of limitations runs for or against counties m the 
F same manner 2s 1¢ docs f 
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Wood on Limitations to Actions, Sec. 53, page 93. 


County of St. liarles ys Powell, 22 *fo. O29¢ 


Evans vs. frie Cou. 
Baker vs. Jo hinson Co. 33 lowa, 151. 
Armstrong vs. Dalion, 4 Dey. (8. C.) 568. : 


County of Lancaster vs. Brenthall, 29 Cenn. St. 38. 


BS Intheecas oo dav the demurrer was properly ‘sustained by the 
f court below and should be affirmed here. 


all e 


<< 


f ~ This case was before this court at its last tern and was then 
sreversed because plaintiff's petition did not show that cireuit court 
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had jurisdiction. The plaintiff amended its petition to show juris- 
diction and the cause was tried on demurrer, et¢., and court below 
again held for county. See record. | 


JOHN ‘0. WATSON 
Att’y for the Defendant in Error. 
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No. 1009. 


JOSEPH J. SMITH, PLAINTIFF IN ERROR, 
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THE STATE OF ALABAMA. 
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IN ERROR TO THE SUPREME COURT OF THE STATE OF 
ALABAMA. 
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JOSEPH J. SMITH VS. THE STATE OF ALABAMA. 1 

1 Supreme Court of the State of Alabama. .December term, 
1886. ' 

TuEspDay, December 7th, 1886. 

Be it remembered that a regular term of thesupreme court of the 

State of Alabama was begun and holden according to law at the 

capitol, in the city of Montgomery, on Tuesday, thé seventh day of 

Decembey, A. D. 1886, it being the first Tuesday of said month. 

Present and presiding as judges of said court: Hon.George W.Stone, 

chief justice; Hon. Henderson M. Somerville, associate justice ; Hon. 
David Clopton, associate justice. : 


Supreme Court. 


THURSDAY, July 27th, 1887. 


The court met pursuant to adjournment. 
Present: All the justices. 


Of the record and proceedings had before the Honorable Oliver J. 
Semmes, judge of the city court of Mobile, in a certain case lately 
pending before said judge upon a writ of habeas corpus, and 
2 in which case the State of Alabama was plaintiff and Joseph 
J. Smith was defendant, which case was determined by the 
Honorable Oliver J. Semmes, judge, on the 22nd day of July, A. D. 
1887, and was appealed to the May term, A. D. 1887, of the supreme 
court of Alabama. 


Mittimus. 


THE STATE OF ALABAMA, County of Mobile : 


To the sheriff of Mobile county, Greeting: 


Whereas on the 16th day of July, A. D. 1887, one Joseph J. Smith 
was duly examied before me, Edwin Tardy, a justice of the peace 
in and for said county of Mobile, in State of Alabama, upon the 
charge of handling, engineering, driving, and operating an engine 
pulling a passenger train upon the Mobile and Ohio railroad, used 
in transporting passengers within the county of Mobile and State of 
Alabama, without having obtained a license froin the board of ex- 
aminers appointed by the Governor of said State in accordance with 
the provisions of an act entitled “An act to require locomotive engi- 
neers in this State to be examined and licensed by a board to be 
appointed by the Governor for that purpose,” approved February 

28th, 1887, and after more than three months had elapsed 
3 from the date of appointment and qualification of said board, 

and it appearing to the said justice of the peace that said 
Joseph J.Smith is guilty of said charge, you are hereby commanded 
to receive into your custody the body of the said Joseph J. Smith 
and commit him to the jail of said county of Mobile, and him safely 
keep until the next term of the city court of Mobile, so that he may 
then and there be required to answer the said charge, unless he 
shall give satisfactory security in the sum of two hundred dollars | 
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conditioned upon his appearing at the next term of said city court 
to answer the charge aforesaid, or unless discharged by due course 
of law. Herein fail not. ° : 
Witness my hand and seal this 16th day of July, A. D. 1887. 
‘EDWIN TARDY, 
Justice of the Peace in.and for Mobile Co., Ala. 


Petition. 


STATE OF ALABAMA, County of Mobile: 


To the Honorable Oliver J. Semmes, judge of the city court of 
Mobile: | : 
Your petitioner, Joseph J. Smith, respectfully showeth unto your 

honor that your petitioner is unjustly and unlawfully held and de- 

tained in custody by Dick Roper, sheriff of Mobile county, State of 

Alabama, who refuses to discharge and ‘set him at liberty. Your 

petitioner further represents that the General Assembly of the 

4 State of Alabama passed an act entitled “An act to require 

locomotive engineers in this State to be examined and licensed 
by a board to be appointed by the Governor for that purpose,” ap- 

proved February 28th, 1887. 

Your petitioner further shows that said act, among other things. 
provides that it shall be unlawful for any engineer of any railroad 
train in the State of Alabama to drive or operate or engineer any 
train of cars or engine upon the main line or road of any railroad 
in the said State which is used for the transportation of persons, 
passengers, or freight without first undergoing an examination once 
and obtaining a license; that every locomotive engineer operating 
or driving an engine as aforesaid shall apply to the board of exam- 
iners and be examined by said board or by two or moreof the mem- 
bers thereof in practical mechanics conéerning his knowledge of 
operating a locomotive engine and his competency as a locomotive 
engineer. Said act further provides that upon the examination of 
any engineer, if the applicant is found competent, he shall, upon 
payment of five dollars, receive a license, which shall be signed by 
each member of the board, which shall set forth the fact that said 

engineer has been duly examined ds required by the said act 

5 and is authorized to engage as an engineer on any of the 

railroads in the said State. Said tact further provides that 
for every examination the board or menibers thereof making the 
examination shall be paid five dollars by the applicant. Said act 
further provides that all engineers now: employed in running or 
operating engines upon railroads in the State shall have three 
months after the appointment of said board in which to be examined 
and obtain license. Said act further provides that any engineer 
violating the provisions of said act shall be guilty of a misdemeanor, 
and upon conviction shall be fined not less than fifty nor more than 
five hundred dollars, and may also be sentenced to hard labor for 
the county for not more than six months.’ 
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Your petitioner further shows that said act is found on pages 100— 
102 of the acts of Alabama 1886-’S7, and is made a part of this peti- 
tion and will be referred to as often 2s may be necessary. 

Your petitioner further shows unto your honor that at the time 
said act was passed and went into effect your petitioner had been 
and was and is now in the service of the Mobile and Ohio Railroad 

Company as a locomotive engineer, operating and driving an 
6 engine engaged in pulling a passenger train of,said railroad, 

carrying the United States mail and passenges from the State 
of Alabama to the States of Mississippi, Tennessee, Kentucky, I]li- 
nois, and Missouri, and from Corinth, Miss., to Mobile, Ala., draw- 
ing the United States mail, express car and passengers being trans- 
ported from one State to another, and said train running from 
Mobile, Ala., to St. Louis, Missouri, and vice versa. 

Your petitioner further shows unto your honor that as such locomo- 
tive engineer he is engaged in operating a locomotive engine on 
suid Mobile and Ohio Railroad between Mobile, Alabama, and 
Corinth, Mississippi, and which is employed in the transportation of 
“commerce among the States,” and as such engineer your petitioner 
charges that heis an instrument employed in the business of “ inter- 
state commerce,” and to enforce said act against your petitioner 
would be to impose a burden or obstruction upon “commerce among 
the States.” 

Your petitioner further shows unto your honor that while he was 
engaged in the business of “commerce among the States,” to wit, 
handling and operating an engine drawing a train of cars devoted 
to “ commerce among the States ”—that is, in running from Mobile, 

Alabama, to St. Louis, Missouri—your petitionér’s duties and 
7 employment require him to run from Mobile, Alabama, to 

Corinth, Mississippi, sixty miles of said run being in Alabama 
and two hundred and sixty-five miles being in Mississippi, and, as 
such instrument of “ commerce among the States,” he is subject to 
the exclusive power of Congress, as provided in the Constitution of 
the United States; that your petitioner was arrested by a constable 
of Mobile county, State of Alabama, for not having obtained a license, 
as provided by the act hereinbefore specified, upon a warrant issued 
by Justice of the Peace Edwin Tardy, of Mobile county, State of 
Alabama, and was carried before said Edwin Tardy, justice of the 
peace in and for the county of Mobile, State of Alabama, who, upon 
hearing, committed your petitioner to jail in said county until the 
next session of the city court of Mobile, to be and appéar before said 
court on the — day of , A. D. 1887, to answer the charge of hav- 
ing violated the provisions of the act of — Alabama hereinbefore men- 
tioned, or requiring your petitioner, in order to avoid going to jail 
— said commitment, to give a bond in the sum of two hundred 

ollars. ? 

Your petitioner further shows unto your honor that the act of the 

Legislature of Alabama hereinbefore specifically designated is a reg- 
ulation of “commerce among the States” in so far as it has at- 
8 tempted to enforce the provisions thereof upon and against 
your said petitioner, which your petitioner avers is beyond 


ok ae 


4 JOSEPH J. SMITH VS. THE STATE OF ALABAMA. 


the jurisdiction and power of the said State of Alabama to enforce 
said act against and upon your petitioner. | 

Your petitioner further shows that, inasmuch as he is engaged in 
“ commerce among the States,” that the attempt to compel your pe- 
titioner to comply with the provisions of said act and to enforce the 
penalties thereof against your petitioner for his refusal to comply 
therewith is an usurpation of power not corifided tu the State of Ala- 
bama or its authorities and is in violation of the Constitution of the 
United States, article 1, section 8, paragraph 3. 

Your petitioner therefore shows that he is unjustly and unlawfully 
detained of his liberty in violation of article 1, section 8, paragraph 
3, of the Constitution of the United States. . 

Your petitioner therefore prays that your honor will direct to be 
issued a writ of habeas corpus, returnable forthwith, in such cases 
made and provided, against the said Dick: Roper, sheriff of Mobile 
county, State of Alabama, or such other persons in whose custody 
your petitioner may be found, that cause may be shown, if any exist, 
why your petitioner should not be discharged and set free. 

And — in duty bound your petitioner will ever pray, &c. 
9 J.:J. SMITH, 
E: L. RUSSELL, & 
B: B. BOONE, 7 
Attorneys for Petitioner. 


Subscribed & sworn to before me this 16th day of July, A. D. 


1887. 7 
JOHN F. POWERS, 
Clerk of the City Court of Mobile. 


Writ of Habeas Corpus. 
STATE OF ALABAMA, County of Mobile: 


To Dick Roper, sheriff of Mobile county, Greeting : 


You are hereby commanded to bring before me, Oliver J. Semmes, 
judge of the city court of Mobile, on Monday morning, July 18th, 
A. D. 1887,.at nine o’clock a. m., in the city court-room, the body of 
Joseph J. Smith and show the cause of his detention. 

OLIVER J. SEMMES, 
Judge of the City Court of Mobile. 


Return of the Sheriff. 
And in compliance with the above order I have the body of 


‘ : 
e 


Joseph J. Smith now in court. 


DICK ROPER, Sheriff, 
By J. P. KENNY, 
Deputy Sheriff. 
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Hearing Upon the Return of the Writ. 


Joseph J. Smith, being duly sworn according to law, on oath testi- 


fied in his own behalf as follows: 


I am a locomotive engineer in the service of the Mobile & Ohio 
Railroad Company, a corporation owning and operating a 
10 line of railroad forming a continuous and unbroken line of 
railway from Mobile, in the State of Alabama, to St. Louis, in 
the State of Missouri, and as such locomotive engineer I was en- 
gaged in handling, operating, and driving a locomotive engine at- 
tached to a regular passenger train on the Mobile & Ohio railroad, 
and which said train consisted of a postal car, carrying the United 
States mail to all parts of the Union ; a Southern Express car, which 
had perishable freight, money packages, and other valuable mer- 
chandise destined to Mississippi, Tennessee, Kentucky, and other 
States ; also passenger coaches and a Pullman palace sleeping car, 
which said passenger coaches and Pullman palace sleeping car were 
occupied by passengers to be transported by said train to the States 
of Mississippi, Tennessee, Kentucky, &c., all of which were to be 
— by the engine controlled, handled, operated, and driven by 
myself. 

That on Saturday, the sixteenth day of July, A. D., 1887, within 
the county of Mobile and State of Alabama, while I was thus hand- 
ling and operating the engine upon a portion of the main line of 
the Mobile & Ohio railroad lying and being within said county and 
State, and which said engine was drawing the United States postal 
car, the Southern Express car, the passenger coaches, and the 

Pullman palace sleeping car, the said cars, ¢oaches, and 
11 sleeping car being loaded with the United States mail and the 

merchandise above enumerated and occupied by passengers 
destined to the States mentioned, I was arrested by a constable of 
the county of Mobile, State of Alabama, for failing, neglecting, and 
refusing to procure a license in accordance with an act of the legis- 
lature of the State of Alabama. My run asa locomotive engineer 
in the service of the Mobile & Ohio Railroad Company was regu- 
larly from the city of Mobile, county of Mobile, and Staté of Alabama, 
to Corinth, Mississippi, sixty miles of which run was in thé State of 
Alabama, and two hundred and sixty-five miles in the State of Mis- 
sissippi. I never,as a locomotive engineer in the service of said Mo- 
bile & Ohio Railroad Company, handled and operated an engine or 
an engine pulling a train of cars whose destination was a point 
within the State of Alabama when said engine or engine and train 
of cars started from a point within the State of Alabama. My em- 
ployment as a locomotive engineer in the service of the Mobile & 
Ohio Railroad Company requires me to handle, drive, and operate 
an engine attached to a passenger train loaded with merchandise, 

carrying the United States mail, and transporting passengers, 
12 as I have before stated. Said train starts at Mobile, Ala., and 

runs through without change of coaches or cars on one con- 
tinuous trip. My employment as locomotive engineer in the service 


6 JOSEPH J. SMITH VS. THE seine OF ALABAMA. 


of said Mobile & Ohio Railroad Company also requires me to take 
charge of and handle, drive, and operate an engine drawing a pas- 
senger train which starts from St. Louis, Mo., destined to the city of 
Mobile, in the State of Alabama, said train being loaded with mer- 
chandise and occupied by passengers destined to Alabama and 
other States. This engine and train I take charge of at Corinth, in 
the State of Mississippi, and [ handle, drive, and operate the same 
along and over the Mobile & Ohio railroad through the States of 
Mississippi and Alabama to the city of.Mobile, in the State of Ala- 
bama. It frequently happens that I am ordered by the proper 
officers of the Mobile & Ohio Railroad: Company to handle, drive, 
and operate an engine drawing a passenger train loaded with mer- 
chandise, carrying the United States mail, and occupied by passen- 
gers, as I have stated, from the city of: Mobile, within the State of 
Alabama, to the city ‘of St. Louis, within the State of Missouri, I, 
as engineer of said train, being allowed two lay-overs.' Said train 

passes through the States of Alabama, Mississippi, Tennessee, 


13 Kentucky, Illinois, and into the State of Missouri. I have | 


not obtained the license as required by the act of the General 
Assembly of the State of Alabama approved February 28th, 1877, 
and I have not applied to said board ‘of examiners or any of its 
members for the license mentioned in Said act. I am aware of the 
fact that more than three months has elapsed since the appointment 
and qualification of said board of examiners, said board having been 
duly appointed by the Governor of the State of Alabama under the 
provisions of said act. 


Order of Judge Semmes Remanding the Defendant to the Custody of the 
Sheriff. | 


The supreme court of the State of paiaaes having decided the 
‘act in question to be constitutional, the petitioner, Joseph J. Smith, 
will be remanded to the custody of the sheriff, who will release him 
on bail in the sum of one hundred dollars to appear at the next term 
of the city court of Mobile, to answer any indictment that may be 
found for running a train of cars in the State of Alabama. 

Given under my hand this the 22nd day of July, 1887. 

O. J. SEMMES, 
Judge of the City Court of Mobile. 


The foregoing is a true transcript éf the proceedings had before 

me, O. J. Semmes, judge of the city court of Mobile, in the 

i4 case of The State of Alabama vs. Joseph J. Smith, ca habeas 
corpus. 

Given under my hand and seal this the 23rd day of July, A. D. 


1887. 
O. J. SEMMES, 
Judge of the City Court of Mobile. 


ldiv. 596. Filed July 26th, 1887. 
JOHN W. A. SANFORD, Clerk. 
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JOSEPH J. SMITH VS. THE STATE OF ALABAMA. 


Mobile City Court, 1 Div. 


JOSEPH J. SMITH , 
v8. 596. 
THE STATE OF ALABAMA. 


e 


Come the parties, by attorneys, and the record and matters therein 
assigned for errors being submitted on briefs and duly examined 
and understood by the court, it is considered that in the record and 
proceedings of said city court there is no error. It is.-therefore con- 
sidered that the judgment of said city court be in all things affirmed. 
It is also considered that the appellant pay the costs of appeal in 
this court and in the city court. : 

Affirmed on the authority of McDonald vs. The State, decided at 
the present term. 


SOMERVILLE, J. 
Supreme Court of Alabama. December Term, 1886-’87. 3 Division. 
15 LorENzo D. McDoNALD 3 
v8. ae 
THE STATE OF ALABAMA. 


Appeal from Montgomery city court.« 


SOMERVILLE, d.: = 

The act of 1886-—’87, pp. 100-102, requires locomotive engineers in 
this State to be licensed, after examination as tu competency and 
fitness by a board authorized.to be appointed by the Governor for 
that purpose. Acts 1886—’87, pp. 100-102. It is insisted that the 
act is unconstitutional for several reasons. 

The first objection is that it is a regulation of commerce between 
the States, and for this reason violative of the clause of the United 
States Constitution which vests in Congress the power to regulate 
such commerce. 

In our opinion it is a mere internal police regulation which was 
competent to be provided for by the State as a proper mode of pre- 
serving the safety of the travelling public and other persons whose 
lives may well be imperilled by the negligence of ignorant and in- 
competent engineers. It incidentally affects interstate commerce, 
but does not amount to a regulation any more that laws licensing, 

by State authority, pilots of vessels engaged in such commerce, 
16 which have always been held free from constitutional ob- 

jection. The laws of the several States have undertaken not 
only to license pilots in such cases, but have gone so far as to regu- 
late the whole subject of pilotage and pilots, fixing their qualifica- 
tions, employment, and pay, including the tender of services, and, 
on refusal to employ, authorizing the recovery of lialf pay. These 
laws have been sustained, not on the ground that Congress had 
recognized them as valid, for it is clear that no such recognition 
could confer any constitutional power on the States which they did 
not already possess, but upon- the ground that they were necessary 
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police regulations, having in view the public safety ; or, if regulations 
of commerce in a certain sense, they were local regulations of such 
a nature as to be permissible until Congress itself undertook to exer- 
cise the same power by legislating 6n the subject. Cooley vs. The 
Board of Wardens of Philadelphia; 12 How. (U.8.), 143; Ea Parte 
Niel, 138 Wall., 236. | 

There are many police regulations of this nature, incidentally 
affecting commerce, which have been sustained by the courts. It is 
well settled that the States may pass laws requiring railroads run- 

ning from one State to another to fence their tracks; to ring a 
17 bell or blow a whistle on approaching a crossing or highway ; 

to erect gates or bridges and keep flagmen at dangerous places 
on highways ; to stop for reasonable times at certain stations ; to fix 
and post printed time-tables, rates of fair and freights, and other 
things of like character having reasonably in view of the prevention 
of fraud and extortion or other injury and the preservation of the 
safety of the public. Railroad Company vs. Fuller, 17 Wall., 560 ; 
Mobile, ete., R. R. Co. vs: State, 51 Miss., 137; Com. vs. Eastern R. R. 
Co., 103 Mass., 254;8.C.4 Amer. Rep., 555; People vs. Boston & Alb. 
~R. R. Co.,70 N. Y., 569; Railroad Commissioners vs. Portland, etc., R. 
R. Co., 63 Me., 269; S. C. 18 Amer. Rep., 208; Davidson vs. State, 4 
Tex. Ct. App., 545; 8. C. 30 Amer. Rep., 166; Tiedeman Lim. of 
Police Powers, § 1384; Cooley’s Const. Lim. (Sth ed.), 579, et seq. 

‘The exaction of a license in such a case does not impose a direct 
burden upon interstate commerce of interfere directly with its free- 
dom. It only “acts indirectly upon the business through the local 
instruments to be employed after coming within the State.” It does 
not belong to that class of subjects which are national in their char- 
acter and admit of but one system of regulation for the whole 

country, having in view the prevention of unjust discrimina- 
18 tion and the preservation of the freedom of transit and trans- 

portation from one State to ‘another. Wabash, etc., Ry. Co. 
vs. Illinois, 118 U.S., 557 and cases there cited. 

The case of Robbins vs. Shelby County Taxing District, 120 U.S., 
489, does not conflict with the foregoing views. The license there 
exacted of foreign drummers was held to bea tax on interstate com- 
merce; it was not a police regulation. Even in that case the 
stronger reasoning, in our Judgment, is with the able opinion of 
Chief Justice Waite, concurred in by Justices Field and Gray. In 
Port of Mobile vs. Leloup, 76 Ala., 401, we sustained as consti- 
tutional an ordinance of the port of: Mobile imposing a license tax 
upon a telegraph company doing business in that city between this 
and other States, which was interstate commerce. In this we fol- 
lowed as authority the case of Osborne vs. Mobile, 16 Wall., 497, in 
which the United States Supreme Court sustained a similar license 
on an express company under like circumstances. The same ques- 
tion had been before decided in Southern Express Company vs. 
_ Mayor, ete., Mobile, 49 Ala., 404. In City of New Orleans vs. Eclipse 
Tow-Boat Co., 33 La. Ann., 647; SC. 39 Amer. Rep., 279, in like 
manner a city ordinance exacting:a license fee from the owner 
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of tow-boats running on the Mississippi river to and from 
19 =the Gulf of Mexico, was held not unconstitutional as a regu- 
lation of commerce upon authority of the same decision. In 
The Amer. Union Tel. Co. vs. The Western Union Tel. Co., 67 Ala., 
26, we held that the provisions of our Constitution prohibiting for- 
eign corporations from doing business in this Staté without having 
at least one known place of business and an authorized agent 
therein” was a legitimate exercise of the police power, and was not 
a regulation of commerce as applied to a telegraph company doing 
business between this and other States. 
_ 2. The other objections to the law, based on constitutional grounds, 
are, in our opinion, not maintainable. It does not confer judicial 
power on the board appointed by the Governor, nor does it deprive 
the citizen of his liberty or property without due process of law. 
The vesting by legislative authority of the power to lane various 
occupations and professions requiring skill in their exercise, or the 
observance of the law of hygiene, or the like, have never been con- 
strued to be obnoxious to these objections. It has been uniformly 
held that laws providing by accustomed modes for the licensing of 
physicians, lawyers, pilots, butchers, bakers, liquar dealers, and in 
fact all trades, professions, and callings, interfere with no 
20 natural rights of the citizen secured by our Constitution. 
Mayor, etc., Mobile vs. Zuille, 3 AlJa., 137; Dorsey’s Case, 7 
Port., 295; Cooper vs. Schultz, 32 How. Prac. Rep., 107, and author- 
ities cited ; Coe vs. Schultz, 47 Barb. (N. Y.), 64; The Metropolitan 
Board of Health vs. Heister, 37 N. Y., 661; Reynolds vs. Schultz, 34 
How. Pr. Rep., 147; People vs. The Medical Society of New York, 3 
Wend., 426; Metropolitan Board of Excise vs. Barrie, 34 N. Y.,627; 
Barbier vs. Connolly, 113 U.S., 27; Soon Hing vs. Crowley, 113 U. 
S:, 703; Slaughter-House Cases, 16 Wall., 36. The case of Vick Wo’ 
vs. Hopkins, 118 U. S., 356, does not, in- our opinion, lend any favor 
to the contention of appellant The municipal ordinance there pro- 
nounced invalid me § in the board of supervisors the arbitrary 
power to license public laundries at their own mere will and pleas- 
ure, without regard to discretion in the legal sense of the term and 
without regard to the fitness or competency of the persons licensed 
or the propriety of the locality selected for carrying on such busi- 
— roperly construed, this case favors the views above expressed 
us. 
The rulings of the court accord with these views, and the judg- 
ment is affirmed. 


21 UNITED STATES OF AMERICA: : 


The President of the United States to the honorable the judges 
of the supreme court of the State of Alabama, Greeting: 


Because in the record and proceedings and also in the rendition of 
the judgment of a plea which is in the said supreme court before 
you, or some of you, being the highest court of jaw and equity of 
the said State in which decision could be had in the said suit be- 
tween the State of Alabama and Joseph J. Smith, wherein was drawn 
2—1009 ° 
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in question the validity of a statute-of said State,on the grounds of 
its being repugnant to the Constitution and laws of the United 
States, and the decision was in favor of such its validity, wherein 
the right, privilege, or immunity was claimed under the Constitu- 
tion of the United States, and the ‘decision was against the right, 
privilege, or immunity specially set:up or claimed under such Con- 
stitution, a manifest error hath happened, to the great damage of the 
said Joseph J. Smith, as by his coniplaint appears, we, being will- 
ing that the error, if any hath been, should be duly cor- 
rected and full and speedy justice done to the party afore- 
, said in this behalf, do command you, if judgment be therein 
22 given, that then, under your ‘seal, distinctly and openly, you 
- gend the record and proceedings aforesaid, with all things 
concerning the same, to the Supreme Court of the United States, 
together with the writ, so that you may have the same at Washing- 
ton on the second Monday of October next, in the said Supreme 
Court to be then and there held, that, the record of proceedings 
aforesaid being inspected, the said Supreme Court may cause further 
to be done therein to correct that etror what of right and accord- 
ing to the laws and customs of the United States should be done. 
Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, this twenty-ninth day of July, in the year of 
our Lord one thousand eight hundred and eighty-seven. 
: N. W. TRIMBLE, 
Clerk of the Circuit Court of thé United States, Fifth Judicial 
Circuit and Southern District of Alabama. 


Allowed July 29th, 1887. mee: 
: GEO. W. STONE, 
Chief Justice Sup. C’t of Alabama. 


JOHN W. A. SANFORD, Clerk. 
23 Supreme Court of the United States. 
JOSEPH J. SuirH, Appellant, 


: U8. . 
THE STATE OF ALABAMA, Appellee. 


Know all men by these presents that we, Joseph J. Smith, Henry 
Tacon, and Henry Fonde, of the city of Mobile, county of Mobile, 
and State of Alabama, are held and: firmly bound unto the State of 
Alabama in the sum of two hundred dollars, to be paid to the said 
State of Alabama; to which payment, well and truly to be made, 
we bind ourselves and each of us, jointly and severally, and our 
and each of our heirs, executors, and administrators, firmly by these 
presents.  - | 

Sealed with our seals. Dated this: twenty-ninth day of July, 1887. 

Whereas the above-named Joseph: J. Smith has prosecuted a writ 
of error to the Supreme Court of the United States to reverse the 
judgment rendered in the above-entitled action by the supreme court 
of the State of Alabama: 


Now, therefore, if the condition of 


' Filed July 29th, 1877. 


this obligation is such that if 
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the above-named Joseph J. Smith shall prosecute his said writ of 
error to effect and answer ali costs if he shall fail to make good his 
lea, then this obligation shall be void ; otherwise to remain 


24 in full force and virtue. 
JOSEPH J. SMITH. [seEAt.] 
HENRY TACON. SEAL. 
HENRY FONDE. SEAL. 


Sealed and delivered in the presence of— 
RICHARD PRATT, 
JOHN D. HOGAN. 


Approved July 29th, 1887. 


GEV. W. STONE, C. J. 
Filed July 29th, 1887. | 


JOHN W. A. SANFORD, Clerk. 
THE UNITED STATES OF AMERICA, 88: 


To the State of Alabama, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on the 
second Monday of October next, pursuant to a writ of error filed in 
the clerk’s office of the supreme court of Alabama, wherein Joseph 
J. Smith is plaintiff and the State of Alabama is defendant in error, 
to show cause, if any there be, why a judgment rendered against the 
said plaintiff in error, as in said writ of error mentioned, should not 
be corrected and why speedy justice should not be done to the party 
in that behalf. 

Witness the Honorable George W. Stone, chief justice of the su- 

preme court of the State of Alabama, this the first day of 
25 August, A. D. eighteen hundred and eighty-seven. 
GEO. W. STONE, 
Chief Justice of the Supreme Court of the State of Alabama. 


Filed Aug. 1st, 1887. 
JOHN W. A. SANFORD, Clerk. 


I, Thomas Seay, as Governor of the State of Alabama, do hereb 
accept service of the within notice of appeal taken by Joseph J. 
Smith, appellant in the case of Joseph J. Smith vs. The State of Ala- 
bama, to the Supreme Court of the United States and waive any 
other or further notice of said appeal. 

Aug. 8th, 1887. 

(Signed) THOS. SEAY, Governor. 


STATE OF ALABAMA, Montgomery County: 


I, John W. A. Sanford, clerk of the supreme court of the State of 
Alabama, do hereby certify that the foregoing pages, numbered from 
1 to 25, inclusive, contain a full, true, complete, and perfect tran- 

script of the record and proceedings of the said supreme court 
26 in the cause lately pending in said court, wherein Joseph J. 
Smith was appellant and the State of Alabama was defendant, 
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and that the writ of error hereunto attached is the original writ 
issued, allowed, and filed in the office of fhe clerk of said supreme 
court, and that the citation hereto attached was issued and return of 
execution of said. citation in said office of, the clerk of the said su- 
preme court, and that the appeal bond hereto attached is the origi- 
nal bond approved and filed in said office of the clerk of the said su- 
preme court. 

In witness whereof I have hereunto set my hand and affixed the 
seal of said supreme court, at the capitol, in the city of Montgomery, 
in the State of Alabama, on the 8th ee of August, A. D. eighteen 
hundred and eighty-seven. 

[Seal of the Supreme Court of Alabama. ] 


JOHN Ww. A . SANFORD, 
Clerk of Supreme Court: of the State of Alabama. 


Endorsed on cover: Alabama supreme court. No. 1009. Joseph 
J. Smith, plaintiff in error, vs. The State of; Alabama. Filed August 


23d, 1887. 
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OCTOBER TERM, 1887. 


No. 1009. 


JOSEPH J. SMITH, PwarntirF 1n Error, 


Vs. ° 
THE STATE OF ALABAMA. 


STATEMENT OF FACTS. 


This is a writ of error brought by Joseph J. Smith, to 
review the judgment of the Supreme Court of Alabama, 
under proceedings upon a writ of habeas corpus, said 
Court affirming an order of the Judge of the City Court 
of Mobile, remanding him to the custody of Dick Roper, 
sheriff of Mobile County, Alabama, by whom he was 
held under a mittimus issued by Edwin Tardy, a Justice 
of the Peace of Mobile County, July 16th, 1887, for the 
alleged crime of handling, engineering, driving and ope- 
rating an engine pulling a passenger train upon the Mo- 
bile and Ohio Railroad, employed in transporting United 
States mail, money and perishable freight and passen- 
gers, from the city of Mobile and State of Alabama, to 
Mississippi, Tennessee, Kentucky and other States, 
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without having obtained a license from the board of Ex- 
aminers appointed by the Governor of the said State, in 
accordance with the provisions of an act, entitled “An 
Act to require locomotive engineers in this State to be 
examined and licensed by a Board to be appointed by 
the Governor for that purpose.” Approved February 
28th, 1887; Acts of Alabama, 1886- 87, pp. 100-102, 


Upon the trial of the habeas corpus by the Judge of 
the City Court, the defendant proved the following facts: 
That he was a locomotive engineer in the service of 
_ the Mobile and Ohio Railroad Company, a corporation 
owning and operating a railroad, forming a continuous 
and unbroken line of railway frém Mobile, in the State 
of Alabama, to St. Louis, in the ‘State of Missouri, and 
as such locomotive engineer, he was engaged in handling, 
operating and driving a locomotive engine attached to a 
regular passenger train on the Mobile and Ohio Rail- 
road, said train consisting of a ‘postal car, carrying the 
United States mail to the States of Mississippi, Tennes- 
see, Kentucky, Illinois and Missouri; a Southern Express 
car, which had perishable freight, money packages, and 
other valuable merchandise to Mississippi, ‘Tennessee, 
Kentucky, Illinois and Missouri;:and passenger coaches 
and a Pullman palace sleeping: car, said coaches and 
Pullman sleeping car were occupied by passengers to be 
transported by said train to the States of Mississippi, 
Tennessee, Kentucky, Illinois ‘and Missouri, all of 
which were drawn by the engine controlled, —— 
and driven by said locomotive engineer. 
That on Saturday, 16th day of july, A. D. 1887, within 
the county of Mobile and State: of Alabama, while the 
said defendant was handling, operating and driving the 
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engine pulling said passenger train to which was attached 
said postal car, in which was contained the United States 
mail to be carried and delivered to different points loca- 
ted in the States of Mississippi, Tennessee, Kentucky, 
Illinois and Missouri by said train; the Southern express 
car loaded with perishable freight, money packages and 
other valuable merchandise to be carried and delivered 
to different places in the States of Mississippi, Tennessee, 
Kentucky, Illinois and Missouri; the passenger coaches 
and the Pullman palace sleeping car, occupied by pass- 
engers to be carried to different points in the States 
mentioned, he was arrested by a constable of the county 
of Mobile, State of Alabama, for failing, neglecting and 
refusing to procure a license in accordance with the act 
of the Legislature of the State of Alabama, approved 
February 28th, 1887, That the duties of plaintiff in 
error as a locomotive engineer in the service of the Mo- 
bile and Ohio Railroad Company, required: him to oper- 
ate and handle an engine propelling a train running 
regularly from the city of Mobile, county of Mobile, and 
State of Alabama, to the city of Corinth, in the State of 
Mississippi; sixty miles of which run was in the State of 
Alabama, and two hundred and sixty-five miles in the 
State of Mississippi. 


That plaintiff in error never as a locomotive engineer 
in the service of said Mobile and Ohio Railroad’ Com- 
pany, handled and operated an engine or an engitie pro- 
pelling a train of cars, when the destination of said 
engine or engine and train of cars was a point within the 
State of Alabama, when said engine or engine and train 
of cars started from a point within the State of Alabama. 
That the employment of the plaintiff in error as a loco- 
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motive engineer in the service of the Mobile and Ohio 
Railroad Company, required :him to handle, drive and 
operate an engine attached ta ‘a passenger train loaded 
with merchandise, carrying the United States mail and 
transporting passengers as before stated. Said train 
starts at Mobile, Alabama, and runs through without 
change of coaches or cars on:one continuous trip to St. 
Louis, Missouri. That the employment of plaintiff in 
error in the service of the Mobile and Ohio Railroad 
Company as a locomotive engineer, also requires him to 
take charge of, handle, drive and operate an engine 
drawing a passenger train which starts from St. Louis, 
Missouri, destined to the city :of Mobile, in the State of 
Alabama, said train being loaded with merchandise and 
carrying the’ United States mail, and occupied by pass- 
engers to be carried to Alabama and other States. 
That the plaintiff in error takes charge of the engine 
and train at Corinth, in the State of Mississippi, and 
handles, drives and operates ‘the same along and over 
_the Mobile and Ohio Railroad, through the States of 
Mississippi and Alabama to the city of Mobile, in the 
State of Alabama. That it: frequently happens that 
plaintiff in error is ordered by: the proper officers of the 
Mobile and Ohio Railroad Company to handle, drive 
and operate an engine propelling a passenger train 
loaded with merchandise, carrying the United States 
mail and occupied by passengers to be carried to points 
in Alabama, Mississippi, Tennessee, Kentucky, Illinois 
Missouri, said train starting frdm the city of Mobile, in 
the State of Alabama, and destined to the city of St. 
Louis, in the State of Missouri; plaintiff in error as en- 
gineer of said train being allowed two lay overs. Said 
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train passes through the States of Alabama, Mississippi, 
Tennessee. Kentucky, Illinois and into the State of Mis- 
souri. That plaintiff in error has not obtained the li- 
cense required by the act of the General Assembly of 
the State of Alabama, approved February 28th, 1887, 
and that he has not applied to the Board of Examiners 
or any of its members for the license mentioned in said 
act, and that plaintiff in error was aware ‘of the fact that 
more than three months had elapsed at: the time of his 
arrest since the appointment and justification of said 
Board of Examiners, and that said Board had been duly 
appointed by the Governor of the State of Alabama, 
pursuant to the provisions of said act. 


ARGUMENT. 


The main question presented to this Court for deter- 
mination is, whether the act of the Legislature of Ala- 
bama, approved February 28th, 1887, in so far as it is 
sought to enforce its provisions against the plaintiff in 
error, is in harmony with the Constitution of the United 
States. 

An examination of this act, acts of Alabama, 1886-87, 
pp. 100-102, shows that it is made unlawful for any en- 
gineer of any railroad train within the State of Alabama, 
to drive or operate any train of cars, or engine upon the 
main line or roadbed of any railroad in the said State, 
which 1s used for the transportation of persons passen- 
gers or freight, without first undergoing an examination 
once, and obtaining a license from the Board of Exami- 
ners to be appointed by the Governor under the provi- 
sions of the act. | 


’ 
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Section 2 of the act provides, that before any person 
shall operate or drive any engine upon the main line or 
roadbed of any railroad within the State of Alabama, 
used for the transportation of persons or freight, he shall 
apply to the Board of Examiners provided for in said 
act, and be examined by said Board or by two or more 
of the members thereof, in practical mechanics, and con- 
cerning his knowledge of operating a locomotive engine, 
and his competency as an engineer. Section 3 of the 
act provides that if the applicant is found competent, he 
shall upon payment of five dollars, receive a license, 
which shall be signed by each member of the Board, and 
which shall set forth the fact that said engineer has been 
duly examined as required by law, and is authorized to 
engage as an engineer on any of the railroads in the 
- State of Alabama. 

Section 6 of the act makes it the duty of the Governor 
after his approval of the act, to appoint and commission 
five skilled mechanics, one of whom shall reside in Bir- 
mingham, one in Montgomery, one in Mobile, one in 
Selma and one in Eufaula, who shall constitute a Board 
of Examiners for locomotive engineers. Said section 6 
makes it the duty of the said Board to examine locomo- 
tive engineers, issue licenses, hear causes of complaint, 
revoke or cancel licenses, and perform such duties as are 
provided in the act. Section 6 also provides, that any 
one of the said Board shall have authority to examine 
applicants for licenses, and if the applicant is found com- 
petent, to issue license to him; provided further, that for 
every examination provided for:in the act, the Board or 
member thereof making the examination shall be entitled 
to five dollars, to be paid by the’ applicant. 
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Secticn 7 of the act prescribes that all engineers em- 
ployed in running or operating engines upon railroads 
in the State of Alabama, shall have three months after 
the appointment of the Board, within which to be exam- 
ined and obtain license. | 


Section 8 of the act makes any engineer violating the 
provisions of said act guilty of a misdemeanor, and upon 
conviction, provides that he shall be fined not less than 
fifty nor more than five hundred dollars, and may also 
be sentenced to hard labor for the county for not more 
than six months. 

We insist that no State has the power to pass any law 
affecting. inter-state commerce where the regulation of 
such commerce requires a uniform rule,’ or where the 
subject is national and should admit of but one form or 
plan of regulation. This Court has repeatedly decided 
that the power to regulate commerce with foreign na- 
tions, and among the several States, is exclusively vested 
in Congress. Gibbons vs. Ogden, 9 Whéaton, 1; Pas- 
senger Cases, 7 Howard, 283; County of Mobile vs. 
Kimball, 102 U. S., 691; Gloucester Ferry Co. vs. Penn- 
sylvania, 114 U. S., 196; Fargo vs. Michigan, 121 U.S. 
231; Western Union Telegraph Co. vs. Pendleton, 122 
U. S., 347. | 

The plaintiff in error while operating an engine en- 
gaged in the business of inter-state commerce is as much 
an instrument of such commerce as the locomotive or 
cars in which the merchandise or persons are transported. 
This Court has held that the transportation of passen- 
gers and freight from one State to another is inter-state 
commerce. Gloucester Ferry Co. vs. Pennsylvania, 114 
U. S., 196. The subjection of the plaintiff in error under 
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the facts of this case to examination and license and the 
payment of a fee before he is allowed to engage in the 
business of inter-state commerce, ‘we insist, 1s not a reg- 
ulation local or limited in its nature, but one of general 
application, and if it be held that ‘the State of Alabama 
can impose such a system of regulation upon inter-state 
commerce, then every State in the Union could likewise 
devise and impose an independentisystem in accordance 
with its own policy and requirements, and it might so 
happen that each State would have a different system of 
laws prescribing the qualifications and competency of a 
locomotive engineer. : 


Congress by an Act uepreved: February 4th, 1887. 
twenty-four days before the passage and approval of the 
Act of Alabama in question, legislated upon the whole 
subject of inter-state commerce carried on by the rail- 
roads of this country, and no provision is made therein 
for the examination and license of locomotive engineers, 
engaged in the business of inter:state commerce, and 
this Court has held that the non-exercise of the power in 
respect to the regulation of commerce between the States, 
is equivalent to a declaration that such commerce shall 
be free and untramelled. 3 


Section 1 of the Inter-State Commerce Act declares, 


“The term railroad as used in this Act shall include all bridges and 
ferries used or operated in connection with any railroad, and also all 
the’ roads in use by any corporation, operating a railroad, whether 
owned or operated under a contract, agreement, or lease; and the term 
transportation shall include all instrumentalities of shipment or carriage.” 


From this it conclusively appears that Congress has 
expressly legislated upon this subject. We insist that 
this Court had so construed the Constitution as appears 
by the following authorities before the enactment of this 
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legislation by Congress. Welton vs. Missouri, 91 U. S., 
275; Brown vs. Houston, 114 U. S., 622; Gloucester 
Ferry Co. vs. Pennsylvania, 114 U. S., 196; Pickard vs. 
Pullman Southern Car Co., 117 U. S., 34; Wabash, St. 
Louis & Pacific Ry. Company vs. Illinois, 118 U. S., 557; 
Walling vs. Michigan, 116 U. S., 446; Corson vs. Mary- 
land, 120 U. S., 502; Hall vs. DeCuir, 95 U. S., 485; 
Railroad Company vs. Husen, 95 U. S., 46s. . 

We further insist that this Act of the State of Alabama 
when attempted to be enforced against plaintiff in error, 
is not such a local regulation in its nature or operation 
as can be prescribed by the State. The States have no 
power to prescribe the qualifications of pantine who are 
engaged in inter-state commerce. 

This Court has frequently decided that the business 
must be open and free to all persons, unless restricted by 
Congressional legislation. Webber vs. Virginia, 103 U. 
S., 344; Henderson vs. Mayor of New York, 92 U. S., 
559. People vs. Compagnie Generale, 107 U. S., 59. 

It would seem clear that it is not competent in view of 
the decisions of this Court for a State to say, that no 
person shall operate an engine propelling a train loaded 
with merchandise and occupied by passengers running 
from that State into another, or from another. State into 
it, without previously being licensed. to do so by such 
State. Ifitcando so as to locomotive engineers, it can do 
so as to firemen, conductors, brakemen, porters, etc. 
If the State can lawfully require these persons to be li- 
censed before engaging in the business of inter-state 
transportation carried on through it, it is equivalent to a 
declaration that such State can forbid any person from 
engaging in inter-state commerce within its boundaries 
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without first obtaining the authorization of such State. 
Such action, would seem to be clearly at variance with 
the commercial clause of the Coristitution of the United 
States. The general rule deducible from the decisions 
of this Court concerning the constitutional immunity, 1s, 
that a State will not be permitted to impose conditions 
which will amount to a regulatidn of inter-state com- 
merce. It has been held by this Court that foreign cor- 
porations carrying on such business cannot be excluded 
from a State, nor can they be required to conform to any 
regulation by the State as a condition precedent to the 
carrying on of such inter-state commerce. Pensacola 
Telegraph Co. vs. Western Union:Telegraph Co., 96 U. 
S., 1; Cooper Manufacturing Co. vs. Fergurson, 113 U. 
S., 727; Case of the State Freight State Tax, 15 Wal- 
lace, 232. This Court held in ‘The Montello,” 11 Wall., 
411, that, at that time Congress had prescribed no rule 
governing commerce between the: States, except so far 
as it was conducted in vessels on navigable waters of the 
United States. We contend, that under the Act of Con- 
gress, entitled “An Act to regulate Commerce,” ap- 
proved February 4th, 1887, Congress exercised to the 
extent it deemed necessary the power to regulate com- 
merce with foreign nations and among the several States, 
and has left it free to all persons to engage in it, and no 
State can alter, annul or abridge ‘that freedom. If the 
State of Alabama can prescribe that an engineer before he 
can engage in the business of inter-state commerce as ap- 
pears from the facts of this case, must secure a license from 
the State, then, the other thirty-nine States of the Union 
can do likewise, and alocomotive engineer seeking to en- 
gage in the business of operating an enginecarrying freight 
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and passengers from one State to another would be com- 
pelled to obtain forty different licenses and might have 


- to qualify himself to meet forty different sets of require- 


ments. 

This Court held in the case of Pensacola Telegraph 
Co. vs. Western Union Telegraph Co., 96 U. S., 1, that 
it was not only the right, but the duty of Congress to 
take care that intercourse among the States is not ob- 
structed by State legislation. We contend that com- 
merce among the several States could not be maintained 
under, or at least, could not submit to such obstruction 
as the procurement by an engineer of a license from forty 
different States before he would be authorized to engage 
in the business of inter-state commerce. In Welton vs. 
Missouri, 91 U. S., 275, it is held that the power to reg- 


_ ulate embraces all the instruments by which such com- 


merce may be conducted; and that portion of: commerce 
with foreign countries and between the several States 
which consists in the transportation and exchange of 
commodities is national, and admits and requires uniform- 
ity of regulation. We contend that the enforcement of 
this Act of the State of Alabama against the locomotive 
engineers in the service of the different railroad compa- 
nies, driving engines as the plaintiff in error was engaged 
when arrested, would be clearly in conflict with the set- 
tled decisions of this Court, and the recent Act of Con- 
gress regulating commerce among the States. 

This Court said in the case of The State F — Tax, 
15 Wallace, at page 277: 


“Doubtless a State may regulate its internal commerce as it pleases. 
If a State chooses to exact conditions for allowing the passage or car- 
riage of persons or freight through it into another State, the nature of 
the exaction is not changed by adding to it similar conditions for al- 
lowing transportation wholly within the State.” 
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In Fargo vs. Michigan, 121 U. S., 243, Mr. Justice 
Miller speaking for the Court, said: 


“The proposition that the States can, by way of a tax upon busi- 
ness transacted within their limits, or upon the franchises of corpora- 
tions which they have chartered,. regulate ‘such business or the affairs 
of said corporations, has often been set up:as a defence to the allega- 
tion that taxation was such an interference with commerce as violated 
the constitutional provision now under consideration. But where the 
business so taxed is commerce itself, and is ‘commerce among the States 
or with foreign nations, the constitutional provisions cannot thereby 
be evaded, nor can the States, by granting franchises to corporations 
engaged in the business of the transportation of persons or merchandise 
among them, which is itself inter-state commerce, acquire the right to 
regulate that commerce. either by taxation or in any other way.” 


The Supreme Court of Alabama in its opinion main- 
tains the constitutionality of the Act of the Legislature 
in question, upon the ground thatithe Act affected com- 
merce between the States only incidentally, and was no 
more of a regulation than the laws licensing pilots or 
vessels engaged in such commerce. 


The Court said: (Record page 7.) 


“The laws of the several States have undertaken not only to license 
pilots in such cases, but have gone so far as to regulate the whole sub- 
ject of pilotage and pilots, fixing their qualifications, employment, and 
pay, including the tender of service, and, on refusal to employ author- 
izing the recovery of half pay. These laws have been sustained, not 
on the ground that Congress had recognised them as valid, for it is 
clear that no such recognition could confer any constitutional power on 


the States which they did not already possess, but upon the ground 


that they were necessary police regulations, or if regulations of com- 
merce in a certain sense, they were local regulations, having in view 
the public safety, and of such a nature as to be permissible until Con- 
gress itself undertook to exercise the same power by legislating on the 
subject.” . 


The supreme Court of Alabama seems to have over- 
looked the decision and reasoning of this Court in Pass- 
enger Cases, 7 Howard, 283-578. where it is said: 


‘Pilot laws, enacted by different States, have been referred to as 
commercial regulations. That these laws do regulate commerce, to a 
certain extent. is admitted; but from whit authority do they derive 
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their force? certainly, not from the States. By the 4th egction of the 
Act of the 7th of August, 1789, (1 Stat. at Large, 54), it is provided: 
‘that al] pilots in bays, inlets, rivers, harbors and ports of the United 
States shall continue to be regulated in conformity with the existing 
laws of the States respectively, wherein such pilots may be, or with 
such laws as the States may respectively hereafter enact for the pur- 
pose, until further legislative provisions shall be made by Congress.” 


- These State laws, by adoption, are the laws of Congress, and as such, 


effect is given to them. And laws of the States which regulate the 
practice of their Courts are adopted by Congress to regulate the prac- 
tice of the federal courts. But these laws, so far as they are adopted, 
are as much the laws of the United States, and it has éften been so 
held, as if they had been specifically enacted by Congress. A repeal 
of them by the States, unless future changes in the Acts be also 
adopted, does not affect their force in regard to federal action. In the 
above instances it has been deemed proper for Congress to legislate, 
by adopting the laws of the States. And it is not doubted that this 
has been found convenient to the public service. Pilot !aws were en- 
forced in every State on the seaboard when the Constitation was 
adopted; and on the introduction of a new system, it was prudent to 
preserve, as far as practicable, the modes of proceedings with which 
the people of the different States were familiar. In regard to pilots, 
it was not essential that the laws should be uniform,—their duties 
could be best regulated by an authority acquainted with the local cir- 
cumstances under which they were performed; and the fact that the 
same system is continued, shows that the public interest has required 
no change.” 


In speaking of the piiot laws of the myers States, Mr. 
Justice Story, said: 
“They have been adopted by Congress and without question are 


| controllable by it.” 2d Story’s Constitution, Section 1071. 


Chief Justice Marshall, in Gibbons vs. Ogden, said: 


“When the government of the Union was brought,into existence, 
it found the system for the regulation of pilots in force in several 
States; the Act which has been mentioned adopts this system, and 
gives it the same validity as if its provisions had been specially made 
by Congress.” 


g Wheaton, 1-207. 

It is clearly shown from the principles deducible from 
these cases that the only authority of ‘the States in the 
matter of pilotage is derived from the fact that such State 
laws are expressly enacted and adopted by Congress. 
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We contend that the laws regulating the qualifications 
and competency of locomotive engineers engaged in inter- 
state commerce should be uniform, and that there is nothing 
in the duties of a locomotive engineer which require that 
they be regulated by an authority acquainted with the 
local circumstances under which they are performed. 
Railroads running from one State to another are well 
defined fixtures, and there is no shifting of the currents 
and sands of the sea, as in the case of the. navigation of 
vessels by pilots in the bays, inlets, rivers, harbors and 
ports of the United States. _ - 

It is shown from the evidence in this case, that the 
plaintiff in error is engaged so/e/y in handling, operating 
and driving a locomotive. engine pulling a train of cars 
running from one State to another. .(Record page 5.) 


In the Passenger Cases, it is said: 


“The ofticers and crey_of a vessel! are as much an instrument of 
commerce as the ship? ‘from which it; seems clear that'an engineer 
operating and driving an engine | is as much an instrument of commerce 
as the engine and train of cars.* . 


And how can it be said that this Act of the Legislature 
of Alabama, is not a regulation of commercé? ‘ No one 
can well doubt that if the same ‘Act'had been passed by 
Congress it would have been a regulation of commerce, 
and in that way and that only would it have been a con- 
stitutional act of Congress. 

It is said in the case of Gibbons vs. Ogden, g Whea- 
ton, 189-197; 

“Commerce is traftic; but it is something more. It is intercourse. 
It prescribes the commercial intercourse between nations in all its 


branches, and is regulated by prescr fing rules for carrying on that 
intercourse.” 


And again: 


“It has, we believe, been univ niin admitted that these words 
comprehend every species of commercial intercourse between the United 
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States and foreign nations. No sort of trade can be carried on between 
this country and any other to which this power does not extend. It has 
been truly said that commerce, as the word is used in the Constitution, is 
a unit, every part of which is indicated by theterm. * * 
In regulating commerce with foreign nations, the pvywer of Congress 
does not stop at the jurisdictional lines of the several States. It.would 
be a very useless power if it could not pass those lines. * *® * ® *. 
If Congress has the power to regulate it, that power must be exercised 
wherever the subject exists. If it exist within the States, if a foreign 
voyage may commence or terminate at a port within a State, then the 
power of Congress may be exercised within a State. * * * * The 
power of Congress comprehends navigation within the limits of every 
State within the Union, so far as that navigation may be connected 
with commerce with foreign nations, or among the several States * 

* * * It is the power to regulate, that is, to prescribe the rule by 
which commerce is governed.” 


So far as this Act is sought to be enforced against en- 
gineers operating trains carrying freight ‘or passengers 
from Alabama into another State, or from any given 
State into Alabama, it would seem clear that it must 
have the effect of regulating commerce among the 
States; and that it is, so far as such engineers are con- 
cerned, stricken down by the Act of Congress to regulate 
commerce, approved February 4th, 1887. ' 

Congress has not only acted on this subject, but has 
confined its action to that feature of commerce‘with for- 
eign nations and among the several States embraced in 
transportation alone; and it must be conclusively pre- 
sumed that it enacted all regulations which were deemed 
by it requisite or necessary touching the transportation 
of such commerce. 

Chancellor Kent in his great work, reviews most in- | 
telligently and ably the decisions of this Court upon the 
commerce clause of the Constitution up ,to the time he 
wrote, and the doctrine laid down by him as deduced 
from its decisions has never been departed from by this 
Court, but has again and again been reaffirmed. He says: 
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“The doctrine of the Court was, that ‘when Congress exercised 
powers upon any given subject, the States‘could not enter upon the 
same ground, and provide for the same object. The will of Congress 
may be discovered as well as by what they have not declared, as by 
what they have expressed. Two distinct wills cannot at the same time 
be exercised, in relation to the same subject effectually, and at the 
same time be compatible with each other.” 

1st Kent’s Commentaries, p. 389.: Again he says: 

“But the question was, whether the State Legislature had any con- 
current power remaining after Congress had: provided in its discretion 
for the case. The conclusion was, that whén once the Legislature of 
the Union has exercised its powers on a given subject, the State power 
over that same subject, which before was concurrent was by that exer- 
cise prohibited, and this was the opinion of the Court.” 


ist Ib., page 391. 

The doctrine as announced by Chancellor Kent is re- 
affirmed by this Court in the case of Robbins vs Taxing 
District of Shelby County, 120 U. S.. 489. In that case 


the Court said; 


“In a word, it: may be said that, in the matter of inter-state com 
merce, the United States are but one country, and are and must be subject 
to one system of regulations,and not to a multitude of systems. The 
doctrine of the freedom of that commerce, except as regulated by Con- 
gress, is so firmly established that it is enany eaaaied to enlarge further 


upon the subject.” 
In the same opinion this Court said: 


“It is strongly urged, as if it were a material point in the case, 
that no discrimination is made between domestic and foreign drummers— 
those of Tennessee and thuse of other States; that all.are taxed alike. 
But that does not meet the difficulty. Inter-state commerce cannot be 
taxed at all, even though the same amount of tax should be laid on 
domestic commerce or that which is carried on solely within the State.” 


While the Act of Alabama in question may be consti- 
tutional and valid against locomotive engineers employed 
in transporting domestic commerce, or that which is 
wholly within the State of Alabama, it would seem to be 
plain under the decisions of this Court that it cannot be 
extended and applied to locomotive engineers engaged 
solely in operating trains engaged in the transportation 
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of inter-state commerce. If it becomes necessary in 
the judgment of Congress that locomotive engineers en- 
gaged in inter-state commerce should be examined and 
licensed, Congress, it is presumed, will enact appropri- 
ate legislation to effect the same. Qn this point, this 
Court said, in Robbins vs. Taxing District of Shelby 


County: 


“If the selling of goods by sample and the employment of drum- 
mers for that purpose injuriously affects the local interests of the State, 
Congress, if applied to, will undoubtedly make such reasonable regu- 
lations as the case may demand. And Congress alone can do it; for it 
is obvious that such regulation should be based on a uniform system 
applicable to the whole country; and not left to the varied, discordant, 
or retaliatory enactments of forty different States. The confusion into 
which the commerce of the country would be thrown by being subject 
to such legislation on this subject, would be but a repetition of the 
disorder which prevailed ‘under the Articles of Confederation. To say 
that the tax, if invalid as against drummers of other States, operates 
as a discrimination against the drummers of Tennessee, against whom 
it is conceded to be valid, is no argument; because, the State is not 
bound to tax its own drummers; and if it does so, whilst having no 
power to tax those of other States; it acts of its own free will, and it 
is itself the author of such discrimination.” 


Mr. Justice Miller, in the case of Fargo vs. Michigan, 
121 U. S., 247, speaking for the Court and reviewing 
the effect of the decision in the Wabash &c. Railway Co. 
vs. Illinois, 118 U. S., 557, said: ' 


“This Court held in that case that no statute of a State in regard 
to the transportation of goods over railroads within its borders, which 
was a part of a couatinuous voyage to or fronr points outside of that 
State, and thus properly inter-state commerce, could regulate the com- 
pensation to be paid for such transportation; that the carriage of pas- 
sengers or freight between different points ig commerce, and except 
where that is wholly and exclusively within the limits of a State, it is 
not subject in its material features to be regulated by State legislation.” 


For the Legislature to say what shall be the qualifica- 
tions of a locomotive engineer and demand that he take 
out a license from the State authorities before he shall 
engage in the business of inter-state commerce; and to 
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provide, as is contained in section 5 of the Act, when 
that license shall be forfeited or revoked, is, we insist, a 
material feature in the regulation of inter-state commerce. 
If this Act is constitutional, then, if an engineer in the 
service of the Mobile and Ohio Railroad Co. in operating 
his train south-bound from St. Louis, Missouri, to Mo- 
bile, Ala., should become sick or fall dead in Mississippi, 
just before passing the imaginary: boundary line between 
that State and Alabama; his experienced freman—per- 
haps just as capable an engineér as he—could not run 
the train on through to the first station in Alabama with- 
out committing acrime. If Mississippi adopted, as it may. 
as rightfully do as Alabama, a similar statute, the train, 
perhaps miles from any telegraph station, must remain 
where it is until a messenger can be sent, and an engineer 
can be summoned, duly authorizéd by the two States to 
operate a train from one State into the other State, or if 
Mississippi has no such statute, marring its legislation, 
then the train must remain where it is, for it cannot be 
run back to a siding in Mississippi, lest it collide with 
some following train—until a messenger can be sent and 
an engineer brought from Alabama, or elsewhere, duly 
authorized by that sovereign State to operate a train en- 
gaged in inter-state commerce over its soil. Perishable 
freight, express remittances to meet important commer- 
cial contracts about maturing, passengers hastening to 
meet urgent business engagements,. the United States 
mails, the sick and the weary must all wait until the con- 
stituted authority of the State of Alabama shall arrive. 
It were unreasonable to expect an engineer not licensed 
by Alabama, however skillful, tooperate a train of cars 
beyond the imaginary line at the risk of being fined five 
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hundred dollars and sentenced to six months hard labor 
for the county of Mobile, State of Alabama, as provided 
in section 8 of the Act. _ If all the engineers in the ser- 
vice of the different railroads which run through the 
State of Alabama, and who are engaged in inter-state 
transportation, and who had been licensed by the State, 
should leave the service of the different companies, or 
strike, their places could not be supplied without author- 
ity from the State of Alabama, which might not readily 


be obtained, and inter-state commerce must stand still. 


The power to license carries with it the power to limit 
the number of licenses. If Alabama has the power to 
license persons to carry on inter-state commerce, it has 
the power to say that not exceeding a certain number ‘ 
shall engage in that business within the State, and might 
thus so cripple inter-state carriers as to make it impossible 
for them to do their legitimate business. 

As to the license tax decisions of this Court relied upon 
by the Supreme Court of Alabama in jts opinion constru- 
ing this act, (record page 9) they are not analgous to 
this case, for the reason that they do not affect inter-state 
commerce at all; the property taxed having ceased to be 
a subject of inter-state commerce and having become in- 
termingled with the general mass of property in the 
State. This Court held in Brown vs, Maryland, 12 
Wheaton, 419, that a statute requiring importers of for- 
eign goods to pay for and take out a license from the 
State, before selling in their original packages goods im- 
ported into the United States, was unconstitutional and 
void as repugnant to the commercial. clause of the con- 
stitution. 7 
The act of the State of Alabama requiring locomotive 
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engineers engaged solely in inter-state transportation to 


pay for and take out a license before engaging in the 


business of inter-state commerce is equally unconstitu- — 


tional and void. LaFayette Insurance Co. vs. French, 18 
Howard, 404; Ducat vs. Chicago, 10 Wallace, 410-415; 
Insurance Co. vs. Morse, 20: Wallace, 445-456; St. Clair 
vs. Cox, 106 U. S., 350-356; Philadelphia Fire Ass’n vs. 
New York, 119 U. 5., 110-120; ‘Barron vs. Burnside, 
121 U. S., 200. See also Welton vs. Missouri, 91 U. S., 
275; Cook vs. Pennsylvania, 97 U: S., 566; Gloucester 
Ferry Co. vs. Pennsylvania, 114 U. S., 96; Fargo vs. 
Michigan, 121 U.S., 244; Robbins vs. Taxing District 
of Shelby County, 120 U. S., 489. ' 


In Pullman Southern Car Co. vs. Gains, 3 Cooper's 


(Tenn.) Chancery, 587, that Court: held that a privilege 
tax upon the operating and using of sleeping cars on 
railroads within the State, not owned by thé railroads, 
was constitutional and valid although the owner was a for- 
eign corporation, and the cars might be used for the ac- 
commodaticn of passengers traveling through the State. 


That case, however, was overruled by this Court in 


Pickard vs. Pullman Southern Car Co., 117 U.S., 34. 
The Supreme Court of Alabama relies upon the case 
of the Port of Mobile vs. LeLoup, 6 Ala., 401, in which 
it sustained as constitutional the ordinance of the Port of 
Mobile imposing a license tax upon a Telegraph Com- 
_pany doing business between this and other States. 

The bearing of this case would seem to be, that the 
exercise of the power by Congress upon any particular 
needed phase of regulation, while tt might over-ride and 
exclude existing or future legislation by the State upon 
that particular phase of regulation, would not prevent 


{ 
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the exercise of the police power by the State upon an- 
other needed phase of regulation, and that it would be a 
judicial question in each instance, whether the regulation 
attempted by the State was already covered by the Fed- 
eral statutes. This is certainly not the general view of 
the question maintained by this Court, and is not in ac- 
cordance with the position assumed: by Mr. Justice 
Matthews, in Cooper Manufacturing Co. vs. Ferguson, 
113 U. S., 737. He there says: 


“That it was commerce, and to prohibit it except upon conditions 
is to regulate commerce between Colorado and: Ohio which is within 
the exclusive province of Congress.” 


And in Telegraph Co. vs. Texas, 105 U. S., 460, it 
was expressly held that a tax on telegraph messages 
transmitted beyond the State by a telegraph company 
which had accepted the provisions of title 65 of the federal 
statutes relating to I'elegraph Companies, is unconsti- 
tutional | | | 

The Supreme Court of Alabama maintains that the 
Act of the Legislature is valid, being a proper exercise 
of the police power of the State. Wedo not think there 
is a reported decision which supports, to such an extent, 
the police power of a State. 


In Gloucester Ferry Co. vs. Pennsylvania, 114 U. S., 
196, Mr. Justice Field, at page 215, quotes with approval 
from Cooley’s Constitutional Limitations, as follows: 


“It is not doubted that Congress has the power to go beyond the gen- 
eral regulations of commerce which it is accustcmed to establish, and 
to descend to the most minute directions if it shall be deemed advisable, 
and that to whatever extent ground shall be covered by those directions, 
the exercise of State power is excluded. Congress may establish police 
regulations as well as the States, confining their operations to the sub- 
jects over which it is given control by the Constitution.” 


Cooley’s Constitutional Limitations, 732. 
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Congress has exercised its policé power in the matter of 
the transportation by railroad companies within the United 
States, whose roads form a part of a continuous line from 
one State to another, of cattle, sheep, swine or other 
animals, and provides that they shall not be kept in cars 
for a longer period than twenty-eight consecutive hours, 
without unloading the same for rest, water, and feeding 
for a period of at least five consecutive hours, wollen 
prevented from so unloading by storm or other accidental 
causes, and has prescribed penalties for neglect to com- 


ply with this provision, and the procedure by which the » 


penalties may be recovered. Revised statutes of the 
United States, 1878, §§ 4386, 4387, 4388, 4389, 4390. 

In Western dion Telegraph: Co. vs. Pendleton, 122 
U. S., 347, Mr. Justice Field for the Court said: 


“The object of vesting the power to regulate commerce in Congress 
was to secure, with reference to its subjects, uniform regulation, where 
such uniformity is practicable against conflicting State legislation.” 


To adapt the language of Mr. Justice Field in that 
opinion to the case at bar: ‘Such conflicting legislation 
would inevitably follow with reference to railroad com- 
munication between citizens of different States who are 
engineers, and actively engaged in inter-state commerce, 
if each State was vested with the power to control them 
while passing through its territoty.’ 

In this connection we beg to call the attention of the 
Court to the language of Mr. Justice Miller, in Hender- 
son et al. vs. Mayor of New York et al., 92 U. S., 272, 
speaking of the necessity for ‘uniform regulations in 
respect to commerce, and as to the authority of the case 
of Cooley vs. Board of Wardens, 12 Howard, 299, he 
says: 

“It is said, however, that, under the decisions of this Court, the re 
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is a kind of neutral ground, especially in that covered by the regula- 
tion of commerce, which may be occupied by the State and its legisla- 
tive be valid so long as it interferes with no Act of Congress, or treaty of 
the United States. Such a proposition is supported by the opinions of 
several of the Judges in the Passenger Cases; by the decisions of this 
Court in Cooley vs. The Board of Wardens, 12, Howard, 299; and by 
the cases of Crandall vs. Nevada, 6th Wallace, 35, and Gilman vs. Phil- 
adelphia, 3 Wallace, 713. But this doctrine has always been contro- 
verted in this Court, and has seldom, if ever, been stated without dis- 
sent. These decisions, however, all agree that under the commerce 
clause of the Constitution, or within its compass, there are powers, 
which from their nature are exclusive in Congress; and, in the case of 
Cooley vs. The Board of Wardens, it was said, that whatever subjects 
of this power are in their nature national, or ‘admit of one uniform 
system or plan of regulation, may justly be said to be of such .a nature 
as to require exclusive legislation by Congress. A regulation which 
imposes onerous, perhaps impossible conditions on those engaged in 
active commerce with foreign nations, must of necessity be national in 
its character.” 


The Supreme Court of Alabama referring to the case 
of Robbins vs. Taxing District of saeby County, 120 
U. S., 489, says: 


“The license there exacted of foreign drummers was held to be a 
tax on inter-state commerce; it was not a police regulation.” 


This we contend is no answer to the’ argument, for the 
reason that if the plaintiff in error was.actively engaged, 
as the evidence shows he was, (Record page 5) in inter- 
state commerce he could not be taxed at all. Robbins 
vs. Shelby Taxing District, 120 U. S., 497; and if it was 
a needed police regulation, then Congress was the only 
power having the authority to enact it. Gloucester 
Ferry Co. vs. Pennsylvania, 114 U.5., 196; Cooley’s 
Constitutional Limitations, 5th Ed., page 724. 

And a moments thought upon this question, it seems, 
would be convincing to the mind that this case, to use 
the language of Mr. Justice Bradley in the Robbins case, 
“is one of great importance to the people of the United States, both 


as it respects their business interests and their constitutional rights.” 


* " + . “In a word, it may be said that in the matter 
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of inter-state commerce the United States are but one country, and are 
and must be subject to one system of regulations, and not to a multi- 
tude of systems.” 


And that there is nothing in thiis case requiring pecu- 
liar regulations with reference to special and peculiar 
circumstances. 

This act of the Legislature of Alabama affects the im- 

mense and increasing inter- state communication of the 
people, and we think that if it is desirable that locomo- 
tive engineers engaged in inter-state commerce should 
be examined and licensed, that: an act to effectuate it 
should be passed by Congress, uniform in its operation 
and applicable to the whole country. 
_ To illustrate the practical enforcement of the act in 
cases similar to the one here presented, we will suppose 
that the State of Mississippi passed a law requiring loco- 
motive engineers running from Mobile, Alabama, to 
Corinth, Mississippi, to go beforé an examing board and 
obtain license. We will further suppose that an engi- 
neer engaged in operating a train between Mobile, Ala- 
bama, and Corinth, Mississippi, passed the examination 
in Alabama, and secured the requisite license, but the 
Mississipp! Board of Examiners refused to grant such 
engineer a license, can any one successfully deny, that 
such action would not obstruct and interfere with ‘“com- 
merce among the States.” 

All of which is respectfully submitted. 


E. L. :RUSSELL, 
B. B. ‘BOONE, 
Attorneys for Plaintiff in Error. 
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And now comes the Plaintiff in error, Joseph J. Smith, 
and shows to this Honorable Court that he has sued out 
a writ of error to the Supreme Court of the State of Ala- 
bama returnable at the October term A. D. 1887, of this 
Court; that the record of the proceedings in said cause 
were filed in this Court August 23d, 1887. That notice 
of the issuance of said writ and a citation to the State 
of Alabama to appear at the October term of this Hon- 
orable Court, and defend the same, ‘was duly served 
upon the Governor of said State as provided by statute, 
on the 8th day of August, A. D. 1887, as appears on 
page 11 of the printed record now on file. 

Your petitioner respectfully represents that the Gene- 
ral Assembly of the State of Alabama passed an act ap- 
proved February 28th, 1887, Acts of Alabama, 1886-’87 
- entitled “An Act to require locomotive engineers in this 
_ State to be examined and licensed by a Board to be 

appointed by the Governor for that purpose.” 
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That he is a locomotive engineer employed in the ser- 
vice of the Mobile and Ohio Railroad Company, a cor- 
poration owning and operating a line of railway from the 
City of Mobile in the State of Alabama, to the City of 
St. Louis in the State of Missouri; .and that his duties 
require him to handle, operate and drive a locomotive 
engine engaged in propelling passenger coaches, express 
cars and a postal car of the United States, from the said 
city of Mobile, through the States of Alabama, Mississippi, 
Tennessee, Kentucky, Illinois, and to the city of St. Louis, 
in the State of Missouri, and vice versa.. That on Satur- 
day, the 16th day of July, 1887, within the County of 
Mobile and State of Alabama, while’ he was handling 
and operating an engine upon a portian of the main line 
of the Mobile and Ohio Railroad, lying and being with- 
in the said County and State, and which said engine 
was drawing a United States postal car, a Southern Ex- 
press car, passenger coaches and a Pullman palace sleep- 


ing car; (the said postal car, passenger coaches, sleeping — 


car and express car, carrying the United States Mail, 
and passengers and merchandise deStined to various 
points within the States of Mississippi; Tennessee, Ken- 
tucky, Illinois, Missouri, and other States;) he was ar- 
rested by a constable of the County of Mobile, State of 


Alabama, for failing, neglecting and refusing to procure | 


a license in accordance with said act of the Legislature 
of the State of Alabama. That he was taken before one 
Edwin Tardy, a Justice of the Peace in and for the 
County of Mobile, State of Alabama, who after hearing 
the cause, committed your petitioner to jail in the said 
County until the next session of the City Court of Mo- 
bile, to be and appear before said Court, on the first 
Tuesday of November, A. D. 1887, to answer the charge 
of having, violated the provisions of the: act of the Gene- 
ral Assembly of the State of Alabama, hereinbefore men- 


tioned. (Record page 3.) That thereupon, your peti-. 


tioner sued out a writ of habeas corpus returnable before 
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the Honorable Oliver J. Semmes, Judge of the City 
Court of Mobile, July 18th, A. D. 1887. Your petitioner 
claiming in his petition for said writ and at the hear- 
ing upon the return of the same, that the act of the Leg- 
islature of the State of Alabama hereinbefore specifically 
designated was a regulation of “commerce among the 
States” in so far as it was attempted to enforce the pro- 
visions thereof upon and against your petitioner. Your 
petitioner averring that it was beyond the jurisdiction and 
power of the State of Alabama to enforce said act 
against and upon your petitioner, and that inasmuch as 
your petitioner was engaged in “commerce among the 
States,” that the attempt to compel him to comply with 
the provisions of the said act, and enforce the penalties 
thereof against him for his refusal to comply therewith, 

was an usurpation of power not confided to the State of 
Alabama or its authorities, and was in violation of the 
Constitution of the United States, Art. 1, on 8, para- 


graph 3. (Record pp. 3-4.) 


Your petitioner further shows, that upon the hearing 
of the writ he was remanded to the custody of the sheriff 
of Mobile County by the Judge of the City Court of 
Mobile. (Record page 6.) 


Your petitioner further shows that he thereupon per- 
fected an appeal from the order of the Honorable Oliver 
J. Semmes, Judge of the City Court of Mobile, to the 
Supreme Court of Alabama, and that said Court affirmed 
the order of Judge Semmes, remanding him to the cus- 
tody of the sheriff of the County of Mobile, on July 27th, 
1887. (Record page 7.) | 

Your petitioner shows that he is now in the custody 
of the Sheriff of the County of Mobile, State of Alabama, 
and restrained of his liberty, on account of his failure and 
refusal to comply with the act of the General Assembly of 
the State of Alabama, approved February 28th, 1887. 
Acts of Alabama, 1886-87, pp. 100-102. 
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Your petitioner alleges that the act of the Legislature 
of Alabama herein referred to, is void ‘in so far as it is 
sought to be enforced against him, being a regulation of 
‘‘commerce among the States,” and an interference with 
the exclusive power and authority of Congress, as estab- 
lished by the Constitution of the United States and the 
acts of Congress passed in pursuance thereof. | 


Petitioner alleges that said act is highly penal in its 
character, and that any engineer violating any of its 
provisions is made guilty of a misdemeanor, and upon 
conviction, shall be fined not less than fifty nor more 
than five hundred dollars, and may also be sentenced to 
hard labor for the County for not more: than six months. 


Petitioner alleges that the record shows, that in said 
cause there was drawn in question the validity of a stat- 
ute of the State of Alabama, on the ground of its being 
repugnant to the Constitution and laws of the United 
States, and that the decision of the highest Court of law 
and equity within the State of Alabama was in favor of 
the validity of said statute, wherein a right, privilege or 
immunity was claimed under the Constitution and laws 
of the United States, and the decision was against the 
right, privilege or immunity specially set up or claimed 
under such Constitution and laws. 


Your petitioner therefore prays that this Honorable 
Court will advance his cause on its docket, it being a 
criminal case, and upon a writ of error to revise the judg- 
ment of the Supreme Court of Alabama, and set an early 
day at which the same may be heard. : 

This application for the advancement of the cause is 
made in accordance with section 716 of the Revised 
Statutes of the United States, 1878. : 

All of wanton is respectfully submitted. 


FE. L. RUSSELL and 
B. B. BOONE, 
Attorneys for Plaintiff in error. 


To require locomotive engineers in this State to 
be examined and licensed by a board to be 
appointed by the Governor for that purpose. 


Section 1. Se tt enacted by the General 
Assembly of Alabama, That it shall be unlaw- serve without 
ful for the engineer of any railroad train in this"°"* 
State to drive or operate or engineer any train 
of cars or engine upon the main line or road 
bed of any railroad in this State which is used 
for the transportation of persons, passengers or 
freight, without first undergoing an examination 
once, obtaining a license as hereinafter provided. 

Sec. 2. Be zt further enacted, That before 
any locomotive engineer shall operate or drive 
_an engine upon the main line or roadbed of any 
railroad in this State used for the transporta- 
tion of persons or freight, he shall apply to the 
board of examiners hereinafter provided for in 
this act, and be examined by said board or by 
two or more members thereof, in practical me- 
chanics, and concerning his knowledge of oper-___, 
ating a locomotive engine and his competency 
as an engineer. 

Sec. 3. Be tt further enacted, That upon 
the examination of any engineer as provided in 
this act, if the applicant is found competent, he License grant- 
shall upon, payment of five dollars, receive a li- 
cense, which shall be signed by each member 
of the board, and which shall set fourth the fact 
that the said engineer has been duly examined 
as required by law and is authorized to engage 
as an engineer on any of the railroads in this 
State. 

Sec. 4. Be tt further enacted, That in addi- 
tion to the examination provided for in section character of 
two (2), it shall be the duty of said board of ex- *PPt°a"*. 
aminers, before issuing the license provided for 
in this act, to enquire into the character and 
habits of all engineers applying for license; and 
in no case shall a license be issued, if the ap- 
plicant is found to be of reckless or intemperate '' 
habits. 

Sec. 5. Be zt further enacted, That any en- 
gineer, who, after procuring a license as provi- _ How Hoense 
ded in this act, shall at any time be guilty of “"™ 
any act of recklessness, carelessness or negli- ~ 
gence while running an engine, by which any 
damage to persons or property is done; or who 


shall within six hours balove, | or during the time 
he is engaged in running an engine, be in a 
state of intoxication, shall forfeit his license, 
with all the rights and privileges acquired by it, 
indefinitely or for a stated périod, as the board 
may determine after notifying such engineer to 
appear before the board, and ‘enquiring into his 
act or conduct. It shall be the duty of the 
board to determine whether the engineer is un- 
fit or incompetent by reason of any act, or habit 
unknown at the time of his examination, or ac- 
quired or formed subsequent :to it, and if it 1s_ 
made to appear that he is unfit or incompetent 
Revocation 0M any cause, the board shall revoke or can- 
of license. ce] his license and shall notify every railroad in 
this State of the action of the: board. , 
iin Sec. 6. Le wt further enacted, That it shall 
pointed by be the duty of the Governor, as soon after the 
approval of this act as practicable, to appoint 
and commission five skilled mechanics, one of 
whom shall reside in Birmingham, one in 
Montgomery, one in Mobile, one in Selma, and 
one in Eufaula, who shall constitute a board of 
examiners for locomotive engineers. It shall 
be the duty of said board to! examine locomc- 
tive engineers, issue licensés, hear causes of 
complaint, revoke or cancel. ‘licenses, and per- 
form such duties as are provided in this act: 
_ Provided, that any one of said board shall have 
authority to examine applicants for licenses, 
and if the applicant is found competent, to issue 
license to him; Provided further, that for every 
examination provided in this: act, the board or 
member thereof making the'examination shall 
be entitled to five dollars, to be paid by the 
applicant. ) 

Sec. 7. Be it further enacted. That all en- 
gineers now employed in running or operating 
engines upon railroads in this State, shall have 
three months after the appointment of the 
board herein provided, within which to be ex- 
amined and to obtain license. 

Sec. 8. Be zt further enacted, That any en- 
gineer violating the provisions of this act, shall 
be guilty of a misdemeanor; and upon convic- 
tion, shall be fined not less than fifty, nor more 
than five hundred dollars, and may also be 
sentenced to hard labor for: the county for not 
more than six months. : 
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JOSEPH J. SMITH, PvaintirF in Error, 


VS. é 
THE STATE OF ALABAMA. 
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BRIEF IN SUPPORT OF MOTION TO ADVANCE. 
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The facts of this case are fully set forth in the motion 
which has been filed in this case by the Plaintiff in Error 
and joined in by the State of Alabama through its Attor- 
ney General, praying that this Court will advance the 
cause upon its docket. The record (page 5) shows that 
the plaintiff in error was operating a locomotive engine 
propelling a train on the Mobile and Ohio Railroad 
engaged in inter-state transportation, and running from 
Mobile, Alabama, to St. Louis, Missouri, on the 
16th day of July, 1887, and was arrested for vio- 


. ae 


lating an Act of Alabama and was sent to jail by a mag- 
istrate of Mobile County upon the trial of the cause. 


(Record page 1.) Plaintiff in error thereupon sued out 


a writ of habeas corpus returnable before Hon. Oliver J. 
Semmes, Judge of the City Court of Mobile, and at the 
hearing upon the return of the ‘writ, claimed that the Act 
under which he was committed to jail (a copy of said 
Act is appended to the motign on file) was in violation 
of the Constitution of the United States, article 1, sec- 
tion 8, paragraph 3. : : 
Judge Semmes held that the: Act of Alabama was not 
in conflict with the Constitution of the United States and 
remanded the prisoner to jail. 3 An appeal was taken to 
the Supreme Court of Alabama.where the order of Judge 
Semmes was affirmed. (Record page 7.) It appears 


upon the face of the record that plaintiff in error claimed 
that the Act of Alabama under which he was convicted 
was in conflict with the Constitation of the United States, 
and that the decision of the Supreme Court of Alabama 
was in favor of its validity. The question of the con- 
stitutionality of the Act was: necessarily involved in 
the case, and the Supreme Court of Alabama expressly 
decided it against the plaintiff in error. (Record 
page 7.) Hence it follows that this Court has un- 
doubted jurisdiction. Cockroft vs. Vose, 14 Wallace, 


ts 
‘ 
, 


3 
5; Railroad Company vs. Rock, 4 Wallace, 177; Parme- 


lee vs. Lawrence, 11 Wallace, 36. 


The facts, of this case as appears from the record and 
the motion, bring it clearly within the terms of section 
710 of the Revised Statutes of the United States, author- 
izing the Court to give precedence to criminal cases up- 
on writs of error from a State Court. The cause is pre- 
sented to the Court upon habeas corpus proceedings, 
which show that the plaintiff in error is now in jail, and 
is analagous to the case of Barron vs. Burnside, ad- 
vanced and decided by the Court at the last term and 
reported in 121 U. S., 186. 7 

All of which is respectfully submitted. 

E. L. RUSSELL, 
Attorney for Plaintiff in Error. 


E. M. WATSON, 


of Counsel. 
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To require locomotive engineers in this State to 
be examined and licensed by a board to be ap- 
4 pointed by the Governor for that purpose. 

n,n -“ Section 1. Be it enacted by the General Assem- 

> bly of Alabama, That it shall be unlawful for,.. 


Unlawful to 
serve without 


the engineer of any railroad train in this State ¥#=* 


J to drive or operate or engineer any train of cars 
or engine upon the main ‘line or road bed of any 

~» railroad in this State which is used for the trans- 
portation of persons, passengers or freight, with- 
out first undergoing an examination once, ob- 
taining a license as hereinafter provided. 

Sec. 2. Be it fui ther enacted, That before 
any locomotive engineer shall operate or drive 
an engine upon the main line or road bed of any 

ailroad in this State used for the transporta- 
tion of persons or freight, he shall apply to the 
board of examiners hereinafter provided for in 

this act, and be examined by said board or by 

two or more members thereof, in practical me- 
chanics, and concerning his knowledge of oper- 
ating a locomotive engine and his competency 
as an engineer. 

Sec. 3. Be it further enacted, That upon the 
examination of any engineer as provided in 
this act, if the applicant is found competent, he 
shall, upon payment of five dollars, receive g hi- 
cense, which shall be signed by each member 
of the board, and which shall set forth the fact 
that the said engineer has been duly examined 
as required by law and is authorized to engage 
as an engineer on any of the railroads in this 
State. 

Src. 4. Be it Surther enacted, That in addi- 
tion to the examination prov ided for in section 


two (2), it shall be the duty of said board of cz er 


aminers, before issuing the license provided for 
in this act, to enquire into the character and 
habits of all engineers applying for license ; and 
in no ease shall a license be issued, if the ap- 
plicant is found to be of reckless or intemperate 
habits. 

Sec. 5. Be it further enac ted, That any en- 
gineer, who, after procuring a license as provi- 
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License grant- 
ed, 


of 


How license 


ded in this act, shall at any time be guilty of ruata 


any act of recklessness, carelessness or negli- 
— while running an engine, by which any 
VF: 2 to persons or property is done ; or W 
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shall within six hours before, or during the 
time he is engaged in funning an engine, be in 
a state of intoxication, ‘shall torfeit his license, 
with all the rights and privileges acquired by 
it, indefinitely or for a stated period, as the 
board may determine after notifying such en- 
gineer to appear before the board, and enquir- 
ing into his act or conduct. It shall be the duty 
of the board to determine whether the engineer 
is unfit or incompetent :by reason of any act, or 
habit unknown at the time of his examination, or 
acquired or formed subsequent to it, and if it is 
made to appear that hé is unfit or incompetent 
from any cause, the bonrd shall revoke or can- 
cel his license and shall notify every railroad in 
this State of the action:of the board. 

Sec. 6. Be it further enacted, That it shall 
by be the duty of the Governor, as soon after the 
approval of this act as practicable, to appoint 
and commission five skilled mechanics, one of 
whom shall reside in Birmingham, one in Mont- 
gomery, one in Mobile, one in Selma, and 
one in Eufaula, who shall constitute a board of 
examiners for locomotive engineers. It shall 
be the duty of said béard to examine locomo- 
tive engineers, issue Jicenses, hear causes of 
complaint, revoke or eancel licenses, and_per- 
form such duties as are provided in this act: 
Provided, That any one of said board shall have 
authority to examine ‘applicants for licenses, 
and if the applicant is found competent, to issue 
license to him; Provided further, that for every 
examination provided in this act, the board or 
member thereof making the examination shall 
be entitled to tive dollars, to be paid by the 
applicant. 

Sec. 7. Be it further enacted, That all en- 
gineers now employediin running or operating 
engines upon railroads!in this State, shall have 
three months after the appointment of the 
board herein provided; within which to be ex- 
amined and to obtain license. 

Sec. 8. Be it further enacted, That any en- 
gineer violating the provisions of this act, shall 
be guilty of a misdemeanor, and upon convic- 
tion, shall be fined not less than fifty, nor more 
than five hundred dollars, and may also be 
sentenced to hard labor for the county for not 
more than six months.: : 


ave 


i ee | San 


MS ae 
ae HA 


es in. p Sis Shes 


7m 


ey ee. 


sed ue 


ee OE Ww 


we 


wich thes 


rt ae 


ie 


Vr 


BO CG ee 


: 
i 


“an! ttt 8 Olle 


Aa MH 


+, 


i 


ts 
” 


tt PRA ag, & 


ad] 


yy 
er J 


3 i" A v4 me 


if, 


(ne 


Ct 


fy 


CO Bron oe Oe 


SUPREME COURT OF THE UNITED STATES, 


JOSEPH J. SMITH, 


No. 1009. 


v8. 
State oF ALABAMA, 


Writ of Error to the Supreme Court of Alabama. 


BRIEF FOR DEFENDANT. 


This case involves the constitutionality of an act of the 
General Assembly of Alabama, entitled ‘“‘An Act to require 
locomotive engineers in this State, to be examined and 
licensed by a board to be appointed by the Governor for 
that purpose” (Acts of 1886-7, pp. 100-102). This statute 
is attacked here on the ground that it is a regulation of 
inter-State commerce, and was attacked in the court below 
on the further ground that it operates to deprive a citizen 
of his rights without due process of law, which latter point 
appears not to be insisted on here. The Supreme Court of 
Alabama in McDonald’s case, upon the authority of which 
this case was decided adversely to the plaintiff in error, held 
that neither of these objections were tenable, and that the 
act in question was constitutional and ee v. 


State, 81 Ala. 279. 


‘Tue STATUTE. 


An examination of this act will disclose that it proceeds 
upon the theory that the business of driving a locomotive 
engine is dangerous to the public; that skill and care in the 


2 


operative are necessary to an avoidance of disaster, and 
that the State, charged as it is with the protection of life 
and property, within its borders, has a right to insist in the 
performance of the duty to afford this protection; that none 
but competent, skilled and careful operatives shall engage 
in this dangerous employment, and to take reasonable 
measures to ascertain the fitness of such operatives and to 
minimize the danger to the public = the exclusion of unfit 
persons. 

The statute is in no sense a revenue measure, Only a 
small fee is required to be paid, and this not for the issu- 
ance of the license, but for the examination—not as paying 
for a privilege, but as compensation for services rendered at 
the instance of the person who pays it—and is to be paid 
_to the examiners by the applicant himself, whether he is at 
the time engaged in driving an engine or not, and whether 
he is licensed or not ; and when paid it is appropriated ex- 
clusively to the benefit of the examiners in recompense for 
their services. Inno case, in the contemplation of this law, 
would this fee ever be paid by the employer of the opera- 
tive, but, on the contrary, it is to be: paid whether with 
respect to the particular applicant there is an employer ; 
and in no case is it contemplated that the fee should ever 
be paid but once, unless the applicant ts found to be incom- 
petent upon one and applies for a subsequent examination. 
The license once issued is — for all oe, subject to for- 
feiture for cause. 

The powers of the board of examiners are not arbitrary. 
- Such discretion as is vested in them is judicial discretion, 


and therefore subject to judicial supervision. The facts — 


which make it their duty to issue a license, as well as those 
which authorize them to annul a license once issued, are 
clearly indicated in the statute, and their action in any in- 
stance may be controlled by mandamus or certiorari—reme- 
dies which, in Alabama especially, have a broad corrective 
operation. 

The act is reasonable in its requirements as to the quali- 
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fications which shall be a predicate for the issuance of 
license. The applicant must have that knowledge of prac- 
tical mechanics which is essential to his competency as a 
locomotive engineer, and a practical knowledge “of opera- 
ting a locomotive engine,” and in addition to this he must 
be a careful and a temperate man, qualities not less essential 
- in this hazardous calling than a knowledge of his business. 


Tse Facts : : 


which are involved here, may be said to be of two classes— 
those which appear in the record and those which do not so 
appear, but of which the court will take judicial cognizance. 
The facts of the first class seem to be fairly stated in the 
brief for plaintiff in error, except perhaps that it does not 
sufficiently appear in that statement that passengers and 
freight passing between points, both of which are in Ala- 
bama, were transported on the trains drawn by plaintiff's 
engine, and as to these his duties concerned only commerce 
within the State, and he was therefore in’ no sense engaged 
solely in inter-State commerce. Of the latter class of facts 
are those which relate to the character of the employment, 
the locality so to speak of. plaintiff's engagement therein, 
the necessity of police regulation thereof, and the reason- 
ableness of the measures taken by Alabama to that end. 
This court will take judicial cognizance of the hazardous 
character, subjectively and objectively, of the employment 
sought to be regulated; of the care and skill in the em- 
ploye essential to an avoidance of disaster to life and prop- 
erty; of the necessary exposure of life and property to the 
consequences of a lack of such care and skill; and, if it be 
material, of the fact that an engineer must be familiar with 
the physical condition and peculiarities of the line over 
which he runs, and that therefore these “runs” of these em- 
: ployees, as in the case at bar, are in a sense local—rarely 
| | extending into more than two States, from which it results 
that the requirements of this statute, even should it be 


? 
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adopted in all the States, would not be: peaecreaities or 
onerous in any given instance. 


H 
a 


ARGUMENT. 


It is admitted, of course, that the reference of this legis- 
lation of Alabama to the “Police Power” pf the States does 
not of necessity give any strength to the case of the de-. 
fendant in error, and that to show simply and only that this 
is a “police regulation” will not avail to sustain the judg- ‘ 
‘ment below. That power has its limitations like every 
other governmental power, and it will be éssential for us to 
show, not only that the act in question operates a police 
regulation, but also and beyond that, that it does not exceed 
those limitations either as to the subject: matter regulated 
or as tothe manner—the reasonableness ‘of: the regulation 
itself—and this we hope to do, keeping in mind that class 
of limitations on the exercise of this power by the States 
which results from the lodgment of the power to regulate 
commerce among the States in the — of the Uuited 
States. 

It will not, I assume, be denied that it is the primary and 
paramount duty of a State to provide for the protection 
and preservation of the lives and property of its citizens 
and of strangers within its gates. It can. not be success- 
fully insisted, I think, that there is any higher duty or more 
well established power than this known either to State or 
Federal jurisprudence. It is, too, a duty and a power that 
in the allotment of governmental functions under our com- 
plex and dual system can only be fully and effectually exer- 
cised and performed, in most cases by the States. “The 
State is intrusted with the duty of creating and maintain- 
ing all those internal regulations which are necessary for | 
the preservation of, and the prevention’ of injury to, the if 
rights of others.” , | f | 

Tied. Lim. Police Powers, Sec. 201. 3 al 

“It is not only the right but the bounden and solemn 
duty of State to advance the safety, hapethess and p1osper- 
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ity, and to provide for the general welfare by any and every 
act of legislation which it may deem to be conducive to 
these ends, where the power over the particular subject is 
not surrendered by the constitution of the United States. 

The Mayor, &c. v. Miln, 11 Pet. 102. 

And unquestionably the State may as well take reasonable 
measures to prevent the infraction of the rights of others 
in the first instance as it may provide punishment or com- 
pensation for an infraction once committed. 

In the premises here involved the State of Alabama, I 
submit, has as much right, and it is as.much Alabama's 
duty to take reasonable measures to avoid the loss of life 
through recklessness on the part of an employee engaged in 
an employment greatly dangerous to the lives of others, as 
it has the right and as it is the State’s duty to punish such 
employee for the reckless destruction of life, after the fact ; 
and to deny the right in the one case is to deny it in both. 
But to these generalities—which are indeed axiomatic—it 
will be replied that the police power of Alabama is limited 
by that other and higher power which reposes the regula- 
tion of commerce among the States in Congress, and that 
the statute of Alabama is an unconstitutional encroachment 
upon Federal prerogative. I shall insist further on that 
this enactment will neither regulate or even affect inter- 
State commerce, but to meet the case in every possible 
aspect, I will here, without admitting or believing that it is 
necessary to the case of the defendant in error, to sustain 
the position, submit this proposition; that.in the absence of 
Congressional legislation a State may exercise and perform the 
power and duty of protecting life and property by measures 
which in accomplishing these ends, incidentally affect, or even tn- 
cidentally regulate commerce among the States. While there 
are some expressions to be found in the, adjudged cases 
which seem to be against this doctrine, I bave been unable 
to find that it has ever been denied by thig court in a case 
which fairly presented it ; and on the othex hand, its decis- 
ion was expressly pretermitted in one cas, and in several 
others it has been directly recognized to bd the law. 
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_ Thus, in the case of Chy Lung v. Freeman et al, the court 
say: “ We are not called upon in this case to decide for or 
“aoainst the right of a State, in the absence of legislation 
“by Congress, to protect herself by necessary and proper 
“laws against paupers and convicted criminals from abroad ; 
“nor to lay down the definite limit of such right if it 
“exist.” 

Chy Lung v. Freeman et al, 92 U. S., 280. 

It was conceded that the exercise of such a right by the 
State would operate a regulation of commerce with foreign 
nations ; and as_ late as 1875, when this case was decided, 
the power of the State so to regulate es sata was deemed 
an open question. 

In the later case of Munn v. linois, it is held that a 
State may exercise its police power “even though in doing 
“so it may incidentally operate upon commerce outside of 
“its immediate jurisdiction.” 


Munn v. Illinois, 94 U. S. 135. 


In the case of Railroad Co. v. Husen, decided in 1877, it 
is held that within the scope of the necessity for the pro- 
tection of life, health, and property, a State may enact reg- 
ulations which incidentally affect inter-State commerce. 

Railroad Co. v. Husen, 95 U. 8S. 473. | 

In Patterson v. Kentucky it is said that while this court 
has never hesitated to guard the commercial power of Con- 
gress from the encroachment of State: legislation, “it has 
‘nevertheless, with marked distinctness and uniformity, 
“recognized the necessity growing out of the fundamental 
“conditions of civil society, of upholding State police regu- 
“lations which were enacted in good faith and, had appro- 
“priate and direct connection with that protection to life, 
“health and property which each State owes to its citizens,” 
and that “by the settled doctrine of this court the police 
“power extends, at least, to the protection of the lives, the 
“health and the property of the community against the in- 
“Jurious exercise of any citizen of his own rights.” 


Patterson v. Kentucky, 97 U. S., 504. : 
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And with respect to regulations of pilotage, and of buoys 
and beacons in navagable waters, it is said in the case of 
The County of Mobile v. Kimball, admitting these to be 
regulations of inter-State or foreign commerce, “that the 
“power which every State possesses, sometimes termed its 
“police power, by which it legislates for the protection of 
“the lives, health and property of its people, would justify 
“measures of this kind.” 

County of Mobile v. Kimball, 102 U. g.: 698. 

In the case of Morgan v. Louisiana, whig¢h I believe is the 
latest adjudication on the subject, it is held that while some 
of the provisions of a State quarantine law may amount to 
a regulation of both foreign and inter-State commerce, 
though not so designed, they belong to that class of reg- 
ulations “which the States may establish until Congress 
“acts in the matter by covering the same ground or forbid- 
“ding State laws.” } 

Morgan v. Louisiana, 118 U. 8S. 455. : 


And this decision (as well as the later ones on State regu- 
lations of pilotage) is not predicated on the idea solely that 
Congress has adopted the quarantine (and: pilotage) laws of 
the States. On the contrary, after referring to that fact as 
one of two reasons for holding the State law valid, the court 
proceeds: “But aside from this, quarantine laws belong to 
“that class of State legislation which, whether passed with 
“intent to regulate commerce or not, must be admitted to 
“have that effect, and which are valid until displaced or 
“contravened by some legislation of Congress.” 

1b. 465. 


It would be difficult to conceive a stronger case as s cru- 
cial test of the right of a State to protect its people and 
property by laws appropriate to that end,.and which as an 
incident thereto regulated commerce among the States and 
with foreign nations, than this case of Morgan v. Louisiana; 
and it was most strongly put by the learnéd judge who de- 
livered the opinion. In his; language this Louisiana law 
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“undoubtedly is, in some sense a oupitiiien of commerce. 
“It arrests a vessel on a voyage which may have been a long 
“one. It may affect commerce among the States where the 
“vessel is coming from some other State of the Union than 
“Louisiana, and it may affect commerce with foreign nations 
“where the vessel arrested comes from a foreign port. This 
_ “interruption of the voyage may be for days or for weeks. 
“Tt extends to the vessel, the cargo, the officers and seamen, 

“and the passengers ;” and in addition to all this the vessel 
is charged with a fee for an examination of its sanitary con- 
dition, to which it is forced to submit, and subjected to 
heavy penalties for violations of sanitary regulations. And 
all of these regulations of the State of Louisiana, with their 
direct effecé upon commerce, with their charges upon the 
vehicles of commerce themselves, and with all their penal- 
ties, are upheld on the broad and beneficent ground that in 
the absence of congressional legislation the States have the 
power to protect life and property by measures which inci- 
dentally affect and regulate inter-State and foreign com- 
merce. 

It is true that one reason for the conclusions reached is 
stated to be that the rules which should govern quarantine 
may, in many respects, be different in different localities, 
and, therefore, be better understood and more wisely estab- 
lished by local authorities ; but I submit if the right exists 
at all in the State it must stand upon a broader basis than 
this. In the first place I am unable to conceive why an uni- 
form system of quarantine may not be established by the 
general government. Minor details of such a system might 
be under a national law—as they are under all State laws— 
left to the discretion of the officers in charge. But I can 
see no reason why the general rules of examination and in- 
spection, of fumigation and detention, of the manner of 
compensating officers, would not apply as well to aa in- 


fected ship entering the port of New York as one entering . 


the port of New Orleans ; and it can readily be conceived 
how the quarantine nedutieda of one State may prove 
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futile and abortive because another State similarly exposed 
has different regulations or fails to put them into operation. 

It is the element of danger to the public—to life, and 
health, and property—in a given employment or business 
which constitutes the predicate for the exercise of govern- 
mental powers of protection. Every governmental entity 
has this power—this right of self-defense—as every indi- 
vidual has it; and the bare fact that as to a particular dan- 
ger, another governmental entity has the right to exercise 
it, but does not so exercise it, can not in reason and prin- 
ciple be held to take away that great primal right of self- 
protection ; and the State can not be compelled, under any 
just and reasonable construction of the Constitution, to in- 
action when the lives and health and property, of its citi- 
zens are threatened by and in danger of destruction from 
the prosecution of an hazardous business within its limits, 
simply and only because Congress has the right—which it 
has persistently failed to exercise—to establish an uniform 
regulation of the business which will effect: the protection 
the State seeks to provide. The commercial power of Con- 
gress is not encroached upon by this construction. There 
is no expressed or implied denial of the supreme right of 
the Federal legislature to take entire control of the subject- 
matter of these regulations, and avoid all State laws. 


‘Whenever it shall appear that such State regulations are 


upwise, are burdensome to commerce, or are not adapted to 
the end in view, Congress may void them, and in exercising 
its right to regulate commerce, perform its duty of affording 
the protection which some governmental agency must afford. 
Commerce itself is not endangered by this construction. 
There must be a necessity for such State regulations, and 
they must be commensurate with, and not in excess of, that 
necessity. If they operate the regulation of commerce to 
an extent or in a manner not essential to secure the protec- 
tion which is their ostensible purpose, they cease to be 
police measures primarily with the regulation of commerce 
as a mere incident to the attainment of a constitutional end, 
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and become, primarily, regulations of commerce, with the 
local protection of life and property as a:mere incident to 
the attainment of an unconstitutional end.’ In the one case, 
these measures are referable to the police power, and will 
stand because the State has this power in the particular in- 
stance —and there is a necessity for its exercise which has 
not been exceeded. In the other case they are referable to 
the power to regulate commerce among the States, and must 
fall, because no State has this power. Whether such ne- 
cessity exists in any case, and whether that necessity has 
- been met by appropriate and reasonable enactments by the 
State, and no more, are questions for the ‘courts. If there 
was no necessity for protection, there is no field for the ex- 
ercise of police power, and the State legislation will be held 
inoperative and void; or if there be a necessity, and its 
scope has been exnooileil by regulations which affect com- 
merce to a greater extent than was essential to reasonably 
meet it, the State law must be held inoperative and void. 

Patterson v. Kentucky, 97 U.S. 504. 

Railroad Co. v. Hasen, 95 U.S. 465. 

Chy Lung v. Freeman, 92 U. S. 280. 


Thus, there are two safeguards, adequate and complete, 
against the unwarranted encroachment of ‘State legislation 
on Congressional powers, in the exercise ‘of police powers 
by the States, one by the interposition of Congress which 
may occur at any time, and the other through the action 
of the courts. | 


The doctrine frequently announced by this Court, and 
well established on authority and reason, that as to com- 
mercial matters which admit of uniformity of regulation, 
the failure of Congress to regulate is a declaration that 
there shall be no regulation, cannot be applied to a regula- 
tion which is necessary and appropriate to the protection 
of life, health and property. It would be an anomaly in- 
deed to construe the inaction of Congress, in the case at 
bar, to be a declaration to the State of Alabama that here 
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is &@ man engaged in inter-State commerce in and through 
the State, the part he performs in that commerce is 
fraught with great peril to your citizens, and the citizens of 
other States within your borders in their persons and 
estates. To obviate this peril and to afford protection to 
life and property within your gates, it is essential that this 
man should possess skill in his business, and that he should 
be a careful and a temperate man, and while it is primarily 
your duty to afford every reasonable protection to life and 
property, and while the most reasonable mode of affording 
this protection is to require the examination of this man, 
and a certification of his fitness, or to prevent his engaging 
in this business if he is unfit, yet, unskilled, and reckless, 
and intemperate though he may be, and is, he must be 
allowed to go on with the work of reckless destruction of 
life and property, because it is presumed. that Congress by 
failing to act has declared that there must be no interfer- 
ence looking to a(protectionoof such danger and destruction. 

at Iam awaré of, in a case like 
ent of danger to the public, and the 
ainst it co-existed, applied 


that doctrine. 

Let this position be illustrated. Take, for an example, 
the case of Robbins, in which it was held that the agent of 
a non-resident house, could not be taxed for exhibiting 
samples of goods and soliciting orders in the Shelby Tax- 
ing District. No case has perhaps gone further in limitation 
of the power of the State, and in upholding the power of 
Congress as to matters which affect inter-State commerce. 
In that case this doctrine of the exclusion of State power 
by the force of the constitutional provision itself, regard- 
less of inaction of Congress, is broadly announced. Now let 
the element of danger to the citizens and property of Mem- 
phis be injected into the business thus carried on by Rob- 
bins. Letit be supposed that the prosecution of inter- 
State commerce, in which he was engaged, involved the 
manipulation of samples of some highly inflamable and com- 
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bustible commodity ; that this manipulation required, to 
an avoidence of disaster to life and property,,great skill 
and care on the part of Robbins, and that without the pos- 
session on his part of this skill, and unless he was a care- 
ful and sober man, such disaster was inevitable. Surely it 
could not be insisted in such case, that because Robbins 
was engaged in inter-State commerce, and because the busi- 
. ness which he was transacting was capable of uniform reg- 
ulation by Congress, as it unquestionably would be, and 
because Congress had failed to provide such a regulation, 
_ the State of Tennessee had no right, by reasonable prevent- 
ive measures to protect its citizens from great disaster to 
their lives and property. 

That it could do so, notwithstanding commerce was in- 
cidentally regulated by such measure, and in a particular, 
too, susceptible of an uniform regulation by Congress, and 
in which Congress had failed to act, has never been denied 
by this Court, and the logic of the on cases goes to 
sustain such action by the State. | 

Patterson v. Kentucky, 97 U. S. 504. 


Take another example supplied by the decisions of this 


court. A statute of Missouri prohibitted the driving of 
Texas cattle into or through that State between certain 
dates injeach year. This business was held to be inter- 
State commerce, and the Missouri statute a regulation of it, 
beyond the power of the State to make, in the way and for 
the purpose it was attempted to be made. But suppose 
there had been an element of danger in this business, aside 


from that of infection, upon which it was sought to sustain | 


this legislation. Suppose the cattle iad been vicious ani- 
mals or, whether vicious or not, there:was great danger to 
persons and property along the route over which they were 
being driven, and that to an avoidance of this danger, it 
was essential that there should be a sufficient number of 
competent guards or herdsmen, to prevent a “stampede” 
for instance. This is inter-State commerce, and undoubt- 
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| edly capable of an uniform system of regulations by Con- 
eee gress. Yet, surely, Congress has not, by its inaction, for- 
|. bidden Missouri to protect its people against this danger, 


by providing, if necessity be, reasonable measures to that 
end, although such measures will incidentally affect com- 
merce. 

There can scarcely be a doubt that. the States, in the 
absence of Congressional legislation, may enact laws com- 
mensurate with the necessity, and with provisions appro- 
priate to the end, to prevent the landing in their ports of 
| 7 the pauper and criminal classes. 

e The City of New York v. Mila, 11 Pet. 103. 

And this doctrine is virtually affirmed i in two cases cited 
here by plaintiff in error. 

: Henderson v. New York, 92 U. S. 259. 

People v. Com. General, 107 U. S. 59. 

| And this is a matter which, beyond all question, can be 


, best regulated by an uniform system established by Con- 
gress. ; 
7 The Supreme Court of Alabama, in the case of McDonald 
) v. State, say: “There are many police regulations of this 
, “nature incidentally affecting commerce, which have been 


| _ “. “gastained by the courts. It is well settled the States may 
“pass laws requiring railroads running: from one State to 
| “another to fence their tracks; to ring a bell or blow a 
j | “whistle on approaching a crossing or highway; to erect 
“gates and bridges and keep flagmen at dangerous places on 
j “highways, to stop for reasonable times at certain stations ; 
p> “to fix and post printed time tables, rates of fare and freight 
“and other things of like character, having reasonably in 
+ “view the prevention of fraud and extortion or other injury, 
t “and the preservation of the safety of the public.” 
McDonald v. State, 81 Ala. 283. 
P (Citing) Railroad Co. v. Fuller, 17 Wail, 560. 
Mobile, &c. R. R..Co. v. State, 51 Miss. 137. 
Comm. v. E. R. R. Co., 103 Mass. 254. : 
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People v. Boston & Alb. R. R. Co.,:70 N. Y. 569. 
R. R. Com’rs v. Portland R. R. Co.,:63 Me. 269. 
Davidson v. State, 4 Texas Ct. Off. 545. 

Tied. Lim. Pol. Powers, Sec. 194. - 

Cooley’s Const. Lim. (5th ed.), 579, et seq. 


That some, at least, of the matters adjudged in these 
cases to have been rightfully regulated by the States are 


capable of uniform regulation by Congress has been demon- 


strated by the fact that Congress has since adopted an uni- 
form system of regulations for them by act of February 4, 
1887, ‘“‘To regulate Commerce.” 


Pilotage is the employment in maritime commerce most 
analogous to locomotive engineering in commerce by land. 
The pilot controls the movements of the ship as the engi- 
neer does that of the train. Both the pilot and the engi- 
neer have to possess certain technical knowledge and cer- 
tain skill. The engineer, only in less degree than the pilot, 


has to be acquainted with the physical conditions of the . 


track over which he runs. The “runs” or voyages of both 
may be from‘one State to another, or from or toa foreign 
country, to or from a State. There is'the element of dan- 
ger in both employments which can be best guarded against 
by regulations which look to the fitness of the employee as 
to knowledge, skill, character and liabits. Except that 
there is more diversity in the physical conditions of the 
track of the pilot than that of the engineer—a diversity 
which could be easily accommodated ‘and allowed for in 
national regulations of pilotage—as such diversity in these 
conditions though in less degree, would have to be accom- 
modated and allowed for in any national regulation of 
locomotive engineering, there is no more reason for local- 
izing the regulations of pilots than there would be for 
localizing the regulations of engineers, and even this reason, 
as I have indicated, is one of no so to speak, rather 
than of kind. 

Counsel for plaintiff in error admit, in effect, that pilots 
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and engineers bear substantially the same relations to com- 
merce, and they seek to avoid the effect of the decisions of 
this court upholding State regulations of pilots, on this 
statute of Alabama, by insisting that State pilotage regula- 
tions are sustained only because Congress has adopted 
them. This contention is unsound. While Congress has 
adopted these State regulations, as well as State regulations 
of quarantine, as we have seen, this court, in its latest de- 
cisions on these subjects, respectively, has held that these 
regulations are valid exercises of the police powers of the 
States, irrespective of their ratification and adoption by 
Congress. In the case of County of Mobile v. Kimball 
supra, the language of the court is, “Their” (the States,) 
“authority to act upon the matter” (of pilotage) “and regu- 
“late the whole subject, in the absence of legislation by 
Congress, has been recognized by this court in repeated 
instances,” and the opinion in Cooley v. Wardens of Phila- 
delphia, is quoted with approval to the effect that the act 


of Congress, of 1789, declaring that pilots should continue 


to be regulated by State laws, “manifests the understand- 
“ing of Congress at the outset of the government that the 


“nature of this subject is not such as to require its exclu- | 


“sive legislation.” And in Morgan v. Lovisiana, it is, as we 
have seen, expressly decided that State quarantine laws 
do not derive their validity from their adoption by Con- 
gress. 

County of Mobile v. Kimball, 102 U. S.' 698. . 

Cooley v. Wardes, &c., 12 How. 298. 

Morgan v. Louisiana, 118 U. S. 455. 


Counsel for plaintiff insist that “this Court has frequently 
“decided that the business” (of commerce among the States 
and with fureign nations, I presume,) “must be open and 
“free to all persons, unless restricted by Congressional 
“legislation,” and they cite to this proposition several cases, 
none of which, I respectfully submit, sustains it. The first 
of these cases is that of Weber v. Virginia, which involved 
a statute of the defendant State which: imposed heavier 
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burdens on the sale of articles manufactured in other States 
than upon like articles manufactured in Virginia, and the 
act was declared unconstitutional solely and only on the 
ground that it discriminated against the products of other 
States. Another of the cases, thus cited, involved in reality 
the constitutionality of an act of New York which imposed 
a tax on a ship owner graduated by the number of passen- 
gers landed from his ships, and was, therefore, a direct bur- 
den upon foreign commerce. 

Henderson v. New York, 92 U. S. 259, 

And the third. and last case cited to sustain this propo- 
sition involved a statute which imposed a direct tax for 
every alien passenger who came by vessel into the port of 
New York. 

People v. Compagnie Générale, 107 U.S. 49. 


In none of these cases is there ‘the slightest intimation 
that a State may not do what Alabama has done here—take 
reasonable steps to protect her citizens, and the public gen- 
erally, from disasters consequent upon the employment of 
unfit and reckless operatives in the prosecution of danger- 
ous employments, notwithstanding these employments are 
a part of inter-State commerce, until Congress has exercised 
its power of regulation in the premises. 

Has Congress done this? Does the act of February 4, 
1887, “to regulate commerce,’ ’ provide anysyegulation on 


this subject? Unquestionably not. The nearest approach 
that the ingenuity of the learned counsel for the plaintiff in 


- error could discover in that act to a regulation of the em- 
ployment of locomotive engineers,-was in a definition of the 
term “transportation,” which makes that term “include all 
instrumentalities of shipment or cerriage.” The whole 
_ purpose and scope of that act is to regulate charges of com- 
mon carriers for the transportation of freight and passen- 
gers, and to prevent discrimination and extortion in the 
carriage and rates for the carriage of commerce; and it 
might be said that it operates to avoid all State legislation 
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on the subjects of pilotage, quarantine, and the various 
other matters referred to in McDonald v. State, supra, with 
as much propriety as to insist that it avoids this statute of 
Alabama, on a subject to which it does not refer. In view 
of the necessity for regulation of locomotive engineering— 
a necessity known to Congress as to everybody else—in view 
of the fact, also known, presumptively, to Congress, that 
some of the States have already enacted laws to this end, 
and in view of the further fact that Congress having the 
general subject of commerce regulation before it, failed to 
“act in this matter by covering the same grouud or forbidding 
State laws,” the conclusion is irresistible that it intended 
State regulation to continue, and manifested its under- 
standing “that the nature of this subject is not such i as to 
require its exclusive legislation.” ; 

Morgan v. Louisiana, 118 U. S. 462. } 

County of Mobile v. Kimball, 102 U. S. 698. 

Cooley v. Wardens, &c., 12 How. 298. 3 


As to the necessity for the regulation of locomotive en- 
gineering here involved, and whether this regulation is:com- 
mensurate only with that necessity—not burdensome, vexa- 
tious or excessive, but appropriate to the protection which 
is its object and purpose—I need add nothing here to: what 
has been said in the oral argument, further than to ,again 
call the court’s attention to the facts existing in its judicial 
cognizance, that the people of Alabama and the public gen- 
erally are constantly exposed to great peril from the reckless 
or unskillful prosecution of this business ; that this regula- 
tion, so far from being a burden to commerce, will directly 
benefit it, and to the further fact that neither the existence 
of the necessity, nor the propriety of the measures provided 
to meet it, is questioned by plaintiff's counsel, except by a 
broad denial of the State’s right to legislate on the subject 
at all. 
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So far I have argued this case upon the assumption that 
this statute of Alabama will operate an incidental regulation 
of commerce, and now, while still asserting that even upon 
that assumption this court must sustain the judgment be- 
low, I will briefly consider the case-in another aspect. The 
statute of AlabamalI submit not only does not regulate com- 
merce incidentally or otherwise, but does not even affect it, 
except indeed to its manifest advantage. It is by no means 
of easy inference or demonstration that to require locomo- 
tive engineers to have their fitness for the dangerous duties 
of their positions ascertained and certified by an expert 
commission, and to pay a reasonable compensation for the 
services of such commission, has or could have any effect 
whatever on commerce, except indéed to conserve its safety 
incidentally. It is not conceivable that the pittance re- 
quired to be paid once in the lifetime of each engineer, by 
the engineer himself, for services rendered to him, could be- 
come a burden upon, or, in any event, be paid by commerce. 
Such is not the contemplation or necessary operation of the 
statute. That commerce will be affected by this act is not 
brought nearer a demonstration by giving to regulations of 
this kind the widest possible operation consequent upon 
their adoption by any number of States. In that case the 
sum of the fees required to be paid in all the States would 
bear the same relation to the commerce of them all that the 
cost of administering the law in one State would bear to 
the commerce passing through that State. And with re- 
spect to individual engineers, it is matter of common knowl- 

‘edge that their “runs,” as they are ‘called, are rarely, if ever, 
as long as the width or length of average States, and there 
are probably no instances in which:these “runs” extend into 
more than two or three States. In the case at bar the 
“run” extends into only two States, so that regulations like 
these in any number of States would not become oppressive 
to the operatives themselves. 
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Nor can an argument against this law be predicated upon 
the idea that if a State may fix a fee of five dollars, it may 
as well require the payment of one hundred or a thousand 
dollars, and, therefore, that while the fee as fixed is too in- 
significant to affect commerce, yet to uphold it would be to 
establish a principle upon which prohibitory fees could be 
required, becanse to uphold this law would establish no 
such principle. A police regulation requiring a prohibitory 
or unreasonable fee as a condition precedent to engaging in 
a business not bad in itself, would not be upheld by any 
court. On principles already referred to, such a require- 
ment would, in a case like this, be unreasonable and in ex- 
cess of the necessity sought to be met, and the reasonable- 
ness of all such regulations is a judicial question. This 
law, in otber words, is to be tested by its terms as they are, 
and not by what it might have contained. 

Yick Wo v. Hopkins, 118 U. 8S. 371. 


It is true that commerce is incidentally benefitted, and in 


that way affected by this law, but that fact, so far from giv- 


ing ground to declare it unconstitutional, is proper to be_ 
considered as a reason fur upholding it. 

As in the case of Morgan v. Louisiana, supra, the examina- 
tion and certification required in this act is of direct value to 
the engineer who pays for them, as a continuing evidence of 
his competency, to be used in securing positions out of as 
well ag in Alabama; and if the person examined is compe- 
tent he receives a quit pro quo for the fee he pays. If he is 
not competent, it will not be contended that he ought to be 
employed in this business. The examination and certifica- 
tion is of great benefit to railroad companies in having the 
competency of these men tested by other means than by 
what may be disastrous experiments, and to the transporta- 
tion of commerce in the safeguard thus afforded for its pro- 
tection. | 

But we may admit that commerce is affected by this 
law—that is not the point at issue in any ‘aspect of this 
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case. Plaintiff in error must go further than that and show 
not only that these regulations have some influence on com- 
merce itself, but that they regulate it.: As was said in the 
case of The State Tax on Railway Gross Receipts, 15 Wall. 
“9293; “it is not everything that affects commerce that 
“amounts to a regulation of it within: the meaning of the 
“ Constitution,” and I take it, that a law before it could be 
said to regulate commerce would have'to be shown to have 
some necessary, or at least probable, influence, upon the 
subjects of commerce, upon the property and persons trans- 
- ported, upon the charges for such transportation, upon the 
facility with which such transportation is accomplished, and 
will have in some way to increase or diminish or control 
those charges, or to hinder and delay or prevent such trans- 
portation. These are matters that Congress acted upon 
when it undertook “ to regulate commerce,” and these only, 
The law here involved can have nosuch operation or effect, 
and this could not have been demonstrated more clearly | 
than it is by the arguments, and especially the seacoreamnen 
used by counsel for plaintiff in error. 

The hindrance and delay of commerce which they insist 
will result from this law, they seek to: demonstrate by the 
possible, but by no means probable, supposition that the 
engineers on their trains coming from Mississippi into Ala- 
bama, will drop dead at or near the State line ; that under 
this law the fireman would not be allowed to carry the trains 
on into Alabama, and that therefore commerce is regulated 
because their trains would be required. to stop until other 
engineers could be secured. Laws are. not made in con- 
templation of such extreme possibilities, and are not to be 
tested by their operation in cases which in all human 
probability can never happen. It might with much more 
plausibility be insisted that.a State law. requiring a train to 
run at a low rate of speed through a crowded city, is un- 
constitutional because the delay thus occasioned prevented 
a connection with the trains of another road and resulted 
in the delay of passengers and freight. If the Mobile & 
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Ohio Company has reason to apprehend that its engineers 
will suddenly drop dead, and that they will select the 
State line between Mississippi and Alabama as the scene of 
transition, they should get other operatives who are not so 
fated, or if their firemen are competent engineers they 
should be licensed, and if they are not competent, they 
should not be allowed to run trains to prevent any amount 
of delay of transportation. This is the only particular in 
which it is contended that this act will have a regulative 
effect on commerce itself, and that itis so, is very persuasive 
to show that commerce will not be regulated at all. I do 
not mean, of course, to be understood as saying that coun- 
sel for plaintiff do not claim that this law regulates com- 
merce in other ways than this, but that this is the only 
particular in which they claim commerce itself, as distin- 
guished from mere operatives engaged in it, will be affected. 


T hird. 


I insist further that, whether this law affects or regulates 
commerce or not, and whether States may incidentally 
regulate commerce under their police power, when neces- 
sary to public safety or not, it is valid because it operates 
locally only. The plaintiff in error was engaged, as the record 
shows, in commerce within the State of Alabama, as well as 
beyond it. As to this commerce, there can be no doubt of 
the State’s right to make any sort of a regulation it deems 
wise. This power of the State is just as sacred—and 
certainly more exclusive—as the power of Congress over 
inter-state commerce. The State cannot be prevented its 
exercise in the way here attempted because the employee 
whose connection with State commerce is regulated, is 
also connected with inter-state commerce—any more than 
Congress can be prevented the exercise of the power it 
has exercised by the act of 1887, over common carriers, 
because those same carriers are also engaged i in commerce 
within the States respectively. 

But this legislation is local in another‘aspect. The fact 
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that persons and property, in transit, constitute commerce, 
and the fact that when in transit through Alabama, they 
constitute inter-state commerce, do not absolve the State of 
its duty to protect them while they are in the State or its 
duty to protect its own citizens and their property from the 
perils incident to the passage of this commerce through the 
State, and its measures to these ends are, of course and of 
necessity, local in their scJope, relating entirely to acts and 
omissions in the State, and designed in execution of the 
State’s duty, to protect this commerce while it is in her 
‘borders, as also its duty of protection: to its own citizens. 


The other question, insisted on in the court below but 
not referred to in the brief of plaintiff's counsel here, was 
whether the power given to the board of examiners to 
grant or refuse licenses, &c., might not, operate to deprive 
a citizen of his rights without due proce’s of law. This 
question I think is sufficiently answered in the case of 
McDonald v. State, and in the authorities there cited and 
also in a recent decision of this Court. 

McDonald v. State, 81 Ala. 284 (and cases cited). 

Yick Wo v. Hopkins, 118 U. S. 356. | 

The powers vested in the board are judicial in their na- 
ture and subject to judicial control, which, under the broad 
operation given to the writs of mandamus and certiorari in 
Alabama, can there be made especially effective. | 

Acts of Ala. 1878-9, p. 150. 

Respectfully submitted, : 
T, N. McCLELLAN, 
Attorney-General of Alabama. 
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SUPREME COURT OF THE UNITED STATES. 
OcTOBER TERM, 1887. 
No. 1266. 


THE UNITED STATES, PLAINTIFF, 


VS. 


SIGISMUND HESS, ALIAS SAMUEL HAYES. 


ON A CERTIFICATE OF DIVISION IN OPINION BETWEEN THE JUDGES OF 
THE CIRCUIT COURT OF THE UNITED STATES FOR THE SOUTHERN 
DISTRICT OF NEW YORK. : 
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THE UNITED STATES VS. HESS, ALIAS ‘HAYS. 1 


1 Circuit Court of the United States of America for the southern 
district of New York, in the second circuit. 


At a stated term of the circuit court of the United States of America, for 
the southern district of New York, in the second circuit, begun and held 
in the city of New York, within and for thedistrict and circuit aforesaid, 
on the second Wednesday of January, in the year of our Lord one thou- 
sand eight hundred and eighty-seven, and continued by adjournment to 
and including the eighth day of March, in the year cf our Lord one 
thousand eight hundred and eighty-seven. 


SOUTHERN DISTRICT OF NEW YORK, 88: 


The jurors of the United States of America eithiia and for the district 
and circuit aforesaid, on their oath present that Sigismund Hess, otherwise 
called Samuel Hayes, late of the city and county of New York, in the dis- 
trict and circuit aforesaid, yeoman, heretofore, to wit, on the third day of 
March, in the year of our Lord one thousand ‘eight hundred and eighty-seven, 
at the southern district of New York, and within the jurisdiction of this 
court, having theretofore devised a scheme to defraud divers other persons 
to the jurors aforesaid as yet unknown, that is to say, a scheme for ob- 

taining money from such persons upon and by’ the representation 
2 that he, the said: Sigismund Hess, otherwise called Samuel Hayes 

had then and there for sale and would sell large. quantities of false 
and counterfeited obligations and securities of the United States, which 
said scheme he, the said Sigismund Hess, otherwise called Samuel Hayes, 
then and there intended to effect by inciting such other persons to o 
communication with him, the said Sigismund Hess, otherwise called 
Samuel Hayes, by means of the Post-Office establishment of the said 
United States, did unlawfully, in and for attempting to execute said scheme, 
receive from the post-office of the United States at the city of New York 
a certain letter in the words and figures following, that is to say : 


: “ BANILLA, D. T., 2, 25, 87. 

“ DEAR Sir: If there is any money to be made at it then count me in. 
Send on all the confidential terms you have and you will never be betrayed 
by yours, 

“ Truly 
“J. M. Davis. 


‘“ Return this letter.” 


3 which said letter was then and there inclosed in a "= envelope, 
addressed and directed in words and figures following, that is to say : 
| “S. BRUNK, 
“270 W est 40th St, .» New York City, New York. 


, Boot Black.” 


anit the peace of the United States and their dignity, and contrary to 
the form of the statute of the said United States in such case made and 
provided. 
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And the jurors aforesaid, on their oath aforesaid, do further present, 
that Sigismu.id Hess, otherwise called Samuel Hayes, late of the city and 
county of New York, in the district and circuit aforesaid, yeoman, hereto- 
fore, to wit, on the third day of March, in the year. of our Lord one thou- 
sand eight hundred and eighty-seven, at the southern district of New York, 
and within the jurisdiction of this court, having theretofore devised a 
scheme to defraud divers other persons to the jurors aforesaid as vet 
unknown, which said scheme he, the said Sigismund Hess, otherwise called 
Samuel Hayes, then and there intended to effect. by inciting such other 
persons to open communication with him, the said Sigismund Hess, other- 
wise called Samuel Hayes, by means of the Post-Office establishment of the 
said United States, did unlawfully, in and for attempting to execute said 
scheme, receive from the post-office of the United States at the city of New 
York a certain letter in the words and figures following, that is to say : 


5. “ BonILLA, D. T., 2, 25, 787. 
“Dr. Sir: If there is any money to be made at it, then count me 
in. Send on all the confidential terms you have, and you will never be 
betrayed by yours, 
“Truly, | 
“J. M. Davis.” 
“ Return this letter.” 


which said letter was then and there enclosed inia sealed envelope, ad- 
dressed and directed in words and figures following, that is to say : 


“S. Brunk, Esq., 
: “270 West 40th St., New York City, New York. 
“| Boot Black.” : 


against the peace of the United States and their dignity, and contrary to 
the form of the statute of the said United States in such case made and 
provided. : 
STEPHEN A. WALKER, 
: J. S. Attorney. 


6 At a circuit court of the United States for the second circuit and 


southern district of New York, begun on the day of 
in the year one thousand eight hundred and eighty- _, and continued, 
by adjournment, to and including the day: of , in the year 


one thousand eight hundred and eighty- _, and on the day last aforesaid, 
at the city of New York, in the district and circuit aforesaid. 


Present: The Hon. Charles L. Benedict, judge. 


THE UNITED STATES ) 
against > 


A bill of indictment having been presented against the said defendant 
by the grand jurors of the said district, in manner and form hereinbefore 
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set forth, and the said cause having been duly tried by a jury at a circuit 
court of the United States for the district circuit aforesaid, begun on 
the day of , in the year one thousand eight hundred and eighty- 
; and the jury aforesaid having found therein a verdict of “ guilty,” 
and the defendant having been heretofore remanded to await the sentence 
of the court. Now, on motion of Stephen A. Walker, esq., United States 
attorney for the southern district of New York, the defendant being here 
present in court. It is ordered that the said defendant be imprisoned in 
for the term of |§_and that he payafineof dollars. And it 
is further ordered that the fine aforesaid be forthwith: docketed as a judg- 
ment of this court. 


(Indorsed :) U. S. circuit court. The United States of America os. 
Sigismund Hess, otherwise called Samuel Hayes. Indictment, scheme to 
defraud. U.S. Rev. St.,§ 5480. Stephen A. Walker, U. S. district attor- 
ney. A true bill. Edw’d King, forman; U. S. circuit court. Filed 
Mar. 8, 1887. Timothy Griffith, clerk. : 

_ Filed in open court, the 18 , March 9, 1887, the defendant ar- 
ranged and indict. read. Deft. plead not guilty. ,18 , the defend- 


ant called on Recognizanceand appearingsame .  y March, 


10, 1887, the defendant tried. Verdict, guilty. 18 , sentence. 


7 At a stated term of the circuit court of the United States of Amer- 

ica for the southern district of New York, begun and held at 

the United States court rooms in the city of New York on 17th day 

of , in the year of our Lord one thousand ‘eight hundred and 
eighty-seven. : 


— : The Hon. William J. Wallace, the Hon. Charles L. Benedict, 
judges. - | 


THE UNITED STATES OF AMERICA ) 
: vs. 
SIGISMUND HEss, ALIAS SAMUEL HAYEs. if 


This case coming on to be heard upon the reargument of a motion for 

a new trial, and in arrest of judgment, the following questions oc- 

8 curred, upon which the judges holding the court were divided in 
opinion : | : 


I. Does the second count of the indictment, upon which count alone the 
case was submitted to the jury and the conviction found, sufficiently de- 
scribe an offence under section 5480, Revised Statutes ? 

II. If there is any defect or imperfection in the second count of the 
indictment, is it in matter of form, only not tending to the prejudice of 
the defendant, and within the provisions of section 1025, Revised Statutes ? 

ITI. If there is a defect or intperfection in the second count of the in- 
dictmeat, is it aided and cured by the verdict ? 3 

Whereupon, on motion of United States by their district attorney, it 

is 


9 ORDERED, that the points upon which the judges di , as - 


hereinbefore stated under their direction, be certified under the 
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seal of the court, together with a copy of the indictment val an abstract 

of the record, to ‘the Supreme Court of the United States for final decision. 
Wa. J. WALLACE. 
Cuas. L. BENEDICT. 


(Endorsed :) U. S, circuit court, southern district:‘of New York. The 
United States versus Sigismund Hess, alias Samuel Hayes. Certificate 
of division, U.S. circuit court. Filed "Oct. 17, 1887. Timothy Griffith, 


clerk. 


10 =THeE UNITED STATES ) 
vs. a defraud. 


SIGISMUND HEss, alias SAMUEL HAYEs. 


1877. 
March 8. Filed indictment. 
. Def’t pleads not guilty, 
“ tried ; verdict guilty. 
Filed notice of motion in arrest of judgment, &e. 


Filed recognizance. 


June 15. ‘ order for reargument of motion for new trial. 
Oct. 17. Filed certificate of division. 


11 UNITED STATES OF AMERICA, : 
. Southern district of New York, ss: — - 

I, Timothy Griffith, clerk of the circuit court of'the United States of 
America for the southern district of New Y ork, in the second circuit, do 
hereby certify that the foregoing pages from No. one (1) to No. ten (10), 
inclusive, contain a true and complete transcript of the indictment, certifi- 
cate of division, and abstract of the record in the cause of the United 
States of America vs. Sigismund Hess, otherwise called Samuel Hayes, as 
the same remain of record and on file in said office.: 

In testimony whereof, I have caused the seal of the said court to be 
hereunto affixed, at the city of New York, in the second circuit, this nine- 
teenth day of October, in the year of our Lord one thousand eight hun- 
dred and ‘eighty-seven, and of the Independence of the said United States 
the one hundred and twelfth. 

Tivority GRIFFITH, 
Clerk. 


(Indorsement on cover:) No. 1266. The United States, plaintiff, vs. 
Sigismund Hess, alias Samuel Haves. S. New York,C. C. U.S. Filed 


October 920, 1887. 
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OcroseR TERM, 1887. 


THE UnitTep SPatTes, PLAINTIFF, 
"08. ? , 
SiorsMUND Hess, atras Samver (N° 1266. 
Hayes. 


ON A CERFIFICATE OF DI VISION IN OPINION BETWEEN 
THE JUDGES OF THE CIRCUIT COURT OF THE UNITED 
. STATES FOR THE SOUTHERN DISTRICT OF NEW YORK. 


BRIEF FOR THE UNITED STATES. 


Nese 


Iu the Supreme Court of the United States. 


OcTOBER TERM, 1887. 


THE UNITED STATES, PLAINTIFF, 


v8 . 
: . 1266. 
SicisMuND Hess, ALIAS SAMUEL | No _ 


Hayes. 


ON A CERTIFICATE OF DIVISION IN OPINION BETWEEN 
THE JUDGES OF THE CIRCUIT COURT UF THE UNITED 


STATES FOR THE SOUTHERN DISTRICT OF NEW YORK. 


BRIEF FOR THE UNITED STATES. 


The defendant, Sigismund Hess, on the 8th day of 
March, 1887, was indicted in the circuit court of the 
United States for the southern district of New York for 
a violation of section 5480 of the Revised Statutes, by 
devising a scheme to defraud, and receiving a letter from 
the post-office of the United States at the city of New 
York in attempting to execute the scheme. He pleaded 
not guilty. A jury was sworn, which on the 10th day 
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of March, 1887, returned a verdict of guilty. Motion 
was made in arrest of judgment, on the argument of 
which three questions arose on which the judges holding 
the court disagreed and certified a difference of opinion. 


SECOND COUNT. 


The second count of the indictment is as follows : 


And the jurors aforesaid, on their oath aforesaid, 
do further present that Sigismund Hess, otherwise 
called Samuel Hayes, late of ‘the city and county of 
New York, in the district and circuit aforesaid, yeo- 
man, heretofore to wit, on the'third day of March, in 
ihe vear of our Lord one thousand eight hundred and 
eighty-seven, at the southern ‘district of New York, 
and within the jurisdiction: of this court, having 
theretofore devised a scheme to defraud divers other 
persons to the jurors aforesaid.as yet unknown, which 
said scheme he, the said Sigismund Hess, otherwise 
called Samuel Hayes, then and there intended to ef- 
fect by inciting such other persons to open communi- 
cation with him, the said Sigismund Hess, otherwise 
called Samuel Hayes, by means of the Post-Office 
establishment of the said United States, did unlaw- 
fully, in and for attempting to execute said scheme, 
receive from the post-office of the United States at 
the city of New York a certain letter in the words 
and figures following, that is to say : | 


“ Bont.Lua, D. T., 2, 25, ’87. 
“Dr. Str: If there is any money to be made at 
it, then count mein. Send on all the confidential 
terms you have, and you will never be betrayed by 
yours. | 7 


“Truly, 


“ J. M. Davis. 


“ Return this letter.” 
which said letter was then and there inclosed in a 
sealed envelope, addressed and directed in words and 
figures following, that is to say: “S. Brunk, Esq., 
270 West 40th St., New York City, New York, Cc. 0. 
Boot-Black.” 


against the peace of the United States, and their dig- 

nity, and contrary to the form of the statute of the 

said United States in such case made and provided. 
(Rec., p. 2.) 


QUESTIONS CERTIFIED. 


THE UNITED STATES OF AMERICA 
v8. | 
SIGISMUND HEss, ALIAS SAMUEL 
Hayes. 


This case coming on to be heard upon the reargu- 
ment of a motion for a new trial and in — of 
judgment, the following questions occurred, n 
which the judges holding the court were divide in 
opinion : 

I. Does the second count of the indictment, upon 
which count alone the case was submitted to the j jury 
and the conviction found, sufficiently describe:an of- 
fense under section 5480, ’ Revised Statutes? 

II. If there is any defect or imperfection in the sec- 
ond count of the indictment, is it in matter of form 
only, not tending to the prejudice of the defendant, and 
within the provisions of section 1025, Revised Stat- 
utes ? 

III. If there is a defect or imperfection in hitew- 
ond count of the indictment, is it aided and cured by 
the verdict ? 

Whereupon, on motion of United States by their 
district attorney, it is 
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Ordered, that the points upon which the judges 
disagree, as hereinbefore stated under their direction, 
be certified under the seal of the :court, together with 
a copy of the indictnyent and an abstract of the record, 
to the Supreme Court of the United States for final 
decision. 3 
Wm. J. WALLACE. 
CuaAs. L. BENEDICT. 


(Rec., pp. 3 and 4.) 


BRIEF OF ARGUMENT. 


- The first question is : 


Does the second count of the indictment, upon 
which count alone the case was submitted to the jury 
and the conviction found, sufficiently describe an of- 
fense under section 5480, Revised Statutes ? 


Section 5480 of the Revised Statutes provides : 


If any person having devised or intending to de- 
vise any scheme or artifice to defraud, or be effected 
by either opening or intending :to open correspond- 
ence orcommunication with any other person, whether 
resident within or outside, the United States, by means 
of the Post-Office Establishment of the United States, 
or by inciting such other person to open communica- 
tion with the person so devising or intending, shall, 
in and for executing such scheme or artifice, or at- 
tempting so to do, place any letter or packet in any 
post-office of the United States, or take or receive 
any therefrom, such person so misusing the Post-Of- 
fice Establishment, shall be punishable by a fine of 
not more than five hundred dollars, and by imprison- 
ment for not more than eighteen months, or by both 
such punishments. The indictment, information, or 
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complaint may severally charge offenses to tine number 
of three when committed within the same six calendar 
months ; but the court thereupon shall give a single 
sentence, and shall proportion the punishment es 
cially to the degree in which the abuse of the Post- 
Office Establishment enters as an instrument into 
such fraudulent scheme and device. 


The essential requirements of the statutory crime 
charged in the second count are: : 

I. The devising by the defendant of a sohqme to de- 
fraud. 

II. The intending to effect the fraudulent purpose of 
the scheme by inciting some other person to open com- 
munication with him in pursuance of his scheme, through 
the Post-Office Establishment of the United States. 

III. That in pursuance of the intent of this fraudulent 
scheme he shall have taken or received a letter or packet 
through the Post-Office Establishment of the United States. 

_ The general intent of the law is to prevent the use of 
the Post-Office Establishment of the United States as a 
means to defraud. That intent is designed to be effected 
by establishing a statutory crime. All of the elements of 
that crime are charged in the count substantially i in the 
language of the statute, with the addition of a literal copy 
of the letter received by the defendant, with proper aver- 
ments of time and place. The crime charged is a mis- 
demeanor. The general rule as to the requisites of indict- 
ments for statutory misdemeanors is stated in the case of 
the United States vs. Mills (7 Peters, 142) as follows: 


The general rule is that’ in indictments for misde- 
meanors created by statute, it is sufficient to charge 
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the offense in the words of the:statute. There is not 
that technical nicety required as to form which seems 
to have been adopted and sanctioned in cases of fel- 
ony and with’ respect to some‘crimes where particu- 
lar words must be used, and no other words, however 
synonymous they may seem, can be substituted ; but 
in all ‘cases the offense must be set forth with clear- 
ness and all necessary certainty to apprise the accused 
of the crime with which he stands charged. 


The case cited arose under a statute which subjected 
any one who should procure, advise, or assist another to 
criminally violate the postal laws! to the same penalties 
as the principal offender. The indictment charged that 
the defendant did procure, advise, and _ assist Senna I. 
Straughan to secrete, embezzle, and destroy, a letter; but 


it ty not by a distinct, substantive averment, charge that 


Straughan did in fact commit the offense. The court 
ruled the averment was sufficient, although only inferen- 
tially made. In the case of The United States vs. Simmons 
(96 U.S. R., 362) the court, by Mr. Justice Harlan, re- 
stated and qualified the rule in the following language : 


Where the offense is purely statutory, having no 
relation te the common law,:it is, as a ‘general rule, 
sufficient in the indictment to charge the defendant 
with the acts coming fully within the statutory de- 
scription in the substantial words of the statute, 
without any further expansion of the matter. (1 
Bishop’s Criminal Procedure, § 611, and authorities 
there cited.) But to this general rule there is the 
qualification fundamental in the law of criminal pro- 
cedure, that the accused must, be apprised by the in- 

dictment with reasonable cettainty of the nature of 
the charge against him, to the end that he may pre- 
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pare his defense, and plead the judgment as a bar to 
any subsequent prosecution for the same offense. 


In the same opinion he further declares : 


It is laid down as a general rule, that “in an indict- 
ment for soliciting or inciting to the commission of 
a crime, or for aiding or assisting in the commission 
of it, it is not necessary to state the particulars of 
the incitement or solicitation, or of the aid cr assist- 

ance.” (2 Whart., § 1281; United Statés vs. Good- 
ing, 12 Wheat., 460.) 


The case last cited by the learned justice was an indict- 
ment under the Slave-Trade Act of the 20th of April, 
1818. (3 Stat. L., 450.) Objection was made that there 
ought to have been a specification of the particulars of 
the fitting out of the vessel, and that it was not sufficient 
to allege the act without them. In reply, J ution Story, 
delivering the opinion, stated : 


The indictment in this respect was the language 
of the statute, and is as certain as that is. We can 
not perceive any guod reason for holding the Gov- 
ernment to any greater certainty in the averments of 
the indictment. * * * Thus in cases of con- 
spiracy it has never been held necessary to set forth 
the overt acts or means, though they might ma- 
terially assist the prisoner’s defense. So, in cases of 
solicitation to commit crimes, it has been held suffi- 
cient to state the act of solicitation, without any aver- 
ment of the special means. And in endeavors to 
commit a revolt, which is by statute ia England 
made a capital offense, it has always been deemed 
sufficient to allege the offense in the words of the 
statute, without setting forth any particulars of the 
manner or the means. 


8 
The case of The United States vs. N olke(17 Blatch., 555) 
was a prosecution for a violation: of section 3894 of the 
Revised Statutes, which provides + 

No letter or circular concerning lotteries, so-called 
gift concerts, or other similar enterprises, offering 
prizes, or concerning schemés devised and intended 
to deceive and defraud the public for the purpose of 
obtaining money under false pretenses, shall be car- 
ried in the mail. Any person who shall knowingly 
deposit or send anything to: be conveyed by mail in 
violation of this section shall be punishable by a fine 
of not more than five hundred dollars nor less than 

one hundred dollars, with costs of prosecution. 

The first count of the indictment was substantially in 
the language of the statute, with the letter of the defend- 
ant set forth literally, but did not allege the illegal qual- 
ity of the letter. The statute ini its ternis is closely an- 
alogous to that on which the indictment in this case is 
founded. On a motion to arrest: the judgment the count 
was sustained. In the case of The United States vs. Pond 
(2 Curtis C. C., 265) the rule, w ith the exception, is thus 
stated : 

It is sufficient, therefore, ia the words of the 


statute embrace cases which ‘it was not the intention 
of the legislature to include. in the law. 


In the statute under which the indictment in this case 


was formed “ there is” no “ scheme or artifice to defraud ” 
that the legislature did not intend to include. What the 
scheme devised or intended to be devised is, is a subject of 
evidence, but not a necessary averment. What the fraud 
intended to be committed was is not’a necessary averment, 
for any and every fraud was intended to be embraced in 
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| the terms of the statute. What means were used to in- 
4 cite the correspondence need not be alleged, for this would 
’ - beonly evidential. Under the statute “the gist of the 
} offense is the abuse of the mail. The mailing of the let- 
be ter, and the letter itself, showing its unlawful character, 
‘ constitute the corpus delicti.” (United States vs. Jones, 10 
Fed. Rept., 469.) In the case of The United States ve. 4 
Henry (3 Benedict, 29) it is ruled : : “3 
In an indictment under the forty-second section of : 
the Internal Revenue Act of July 13, 1866 (14 Stat. 
L., p. 162),. for executing a fraudulent bond, it is 
not necessary to set out the particulars in which the 5 
bond is fraudulent or the particular: manner in 
which the tax was evaded, or in which the bond was 
used or attempted to be used in fraud of the revenue 
law, or in which the accused executed the bond or 
procured it to be executed, or connived at its execu- 
tion. 


It is therefore submitted that no element essential to 
constitute the statutory crime is omitted in this count. 


II. 


nr ent 


e ° 
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The second question is: 


If there is any defect or imperfection in the second 
count of the indictment, is it in matter of form only, 
not tending to the prejudice of the defendant, and 
within the provisions uf section 1025, Revised Stat- 
utes ? 
Section 1025 of the Revised Statutes is: 


No indictment. found and presented. by a grand 
jury in any district or circuit or other court of the 
United States shall be deemed insufficiént, nor shall 
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the trial, judgment, or other. proceeding thereon be 
affected, by reason of any defect or imperfection in 
matter of form only, which shall not tend to the 
prejudice of the defendant. 


There is no material allegation. of either form or sub- 
stance specified in the question submitted, nor does any 
appear to have been omitted in the indictment. 


ITT. 


If there is any defect or imperfection in the count, it is 
cured by the verdict. In the case of Heymann vs. Queen 
(12 Cox’s Criminal Cases, 383 and 389): 


The statute enacted that any person adjudged bank- 
rupt shall be deemed guilty of a misdemeanor if within 
four months next after the ptesentation of the bank- 
ruptey petition against him ke fraudulently removes 
any part of his property to the value of £10 or up- 
wards. 


The indictment did not one Oe defendant was ad- 
judged bankrupt. The absence of this averment was de- 
cided insufficient to warrant an arrest of judgment: after 
verdict, the court declaring the prlnsigts applicable as 
follows: 


But there is a general nah as to pleading at com- 
mon law—and I think it right fo say that there is no 
distinction, where questions of this sort arise, between 
the pleadings in civil and criminal proceedings—that 
where an averment which is necessary to support a 
particular part of the pleading has been imperfectly 
stated, and a verdict on an issue involving that aver- 
ment is found, and it appears to the court after ver- 
dict. that unless this averment were true the verdict 
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could not be sustained, in such a case the verdict cures 
i” _ the defective averment, which might have been bad 
on demurrer. 


In the case of Regina vs. Rebecca Colinas (12 Cox 5 
Criminal Cases, 479) it is decided : 


An indictment under 24 and 25 Victoria, c. 96, 8. 
95, charged that defendant unlawfully did receive 
goods which had been unlawfully and knowingly and 
fraudulently obtained by false pretenses with intent 
to defraud, well knowing that the goods had been ob- 
tained by false pretenses with intent to defraud as in 
this count before mentioned, but omitting to set out 
what the particular pretenses were: Held, That the 
objection, not having been taken before plea, was cured 
by the verdict of guilty. 


| In the case of Jackson vs. Pesked (1 Maule & Selwyn, 
tr 236) Lord Ellenborough states the principle ——— to 
this case as follows : 


fA 


/ Where a matter is so essentially necessary to be 
proved that had it not been given in evidence the jury 
could not have given such a verdict, there the want 

| of stating that matter in express terms of declaration, 
: provided it contains terms sufficiently general to com- a 
prehend it in fair and reasonable intendment, will be - 
cured by a verdict. a 


The same rule as to defects cured by verdict is recog- 
nized and restated by Mr. Justice Bradley, delivering the 


opinion of the court in the case of Lincoln vs. Iron sais 
pany (103 U.S., 415), as follows : : 


tile ; It is a rule of the common law that re there is 
) any defect or omission in a pleading, whether in sub- 
stance or form, which would have been fatal on de- 


t 


12 
murrer, yet if the issue joined be such as necessarily 
required on the trial proof of the facts so defectively 
stated or omitted, and without which it is not to be 
presumed the judge would -have directed the jury to 

ive the verdict, such defeet or omission is cured. 
(1 Wms. Saund., 228.) Or, as it has been tersely 
put, “‘a verdict cures a defective statement of a title 
or cause of action, but not the statement of a defect- 
ive title or cause of action.”: (/d., 228 ¢, note.) 
It is therefore respectfully submitted the inquiries pro- 
posed in this record should be answered in the affirmative. 
: G. A. JENKs, 
Solicitor- General. 
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Iu the Supreme Court of the United Sats 


OcTOBER TERM, 1887. 


THE UNITED STATES 
ae No. 1266. 
SIGISMUND HEss, 


MOTION TO ADVANCE. 


Indictment against the defendant, found in the circuit 
court of the United States forthe southern district of New 
York, second circuit, for a violation of section 5480 of 
the Revised Statutes of the United States, charging him 
with having devised a scheme by means of the post-office 
establishment of the United States, to incite other persons 
to open communication with him for the purpose of sell- 
ing false and fraudulent obligations of the United States. 
Jury sworn, who found defendant guilty. Motion in ar- 
rest of judgment and thereupon certificate of division of 
opinion by the judges. 

And now, November 28, 1887, comes the Attorney- 
General on behalf of the United States, and moves to ad- 
vance the above-stated case under section 3 of Rule 26. 

A. H. GARLAND, 
Attorney-General United States. 
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Supreme Court of the Muited ¥ fates. 


THE UNITED STATES oF AMERICA 
AGAINST Brief on Motion in Ar- 
rest of Judgment. 


SIGISMUND HEss, otherwise 
called SAMUEL HAYEs. 


This case comes up on a certificate of division in 
opinion between the Judges of the Circuit Court of the 
United States for the Southern District of New York. 

The defendant was indicted in the Southern District of 
New York, and he was tried and convicted in the month 
of March, 1887, under an indictment which it is respect- 
fully submitted set forth nocrime known to the law or the 
Statutes of the United States. The indictment contained 
two counts. Upon the trial the Court held and directed 
the jury that no conviction could be had upon the first | 
count, for the reason that it did not set forth an indictable 
offense. The case, however, was allowed to go to the jury 
upon the second count, and upon that count the verdict 
of guilty was rendered. The indictment was found under 
section 5480 of the Revised Statutes, and is called in brief, 
and entitled on the back of it, an indictment for ‘‘ Scheme 
‘to Defraud.” It will be observed that in the first count 
the so-called ‘‘scheme to defraud” was described, or the 
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facts supposed to constitute the scheme were set forth. 
Upon motion, however, the Court held that the facts set 
forth did not constitute a scheme to defraud, and that 
therefore that count could not:be sustained. It is supposed 
that the theory upon which the case was allowed to go to 
the jury upon the second count was that there was a mere 
general allegation as to the defendant ‘‘ having thereto- 
fore devised a scheme to defraud ” without any statement 
of the facts or circumstances ‘constituting such scheme, 
and that possibly this allegation might be sustained as be- 
ing within the language of the statute, on evidence tend- 
ing to prove any scheme to defraud. The proofs, however, 
tended to establish, if any scheme, precisely the one set 
forth in the first count. It is difficult to conceive how the 
conviction upon the second count, based upon evidence 
which merely tended to prove :the facts alleged in the first 
count, in regard to the scheme, can be sustained, if it is 
conceded that such facts were: not sufficient to constitute 
a good count, or proper allegation of the ‘‘scheme to de- 
fraud.” 


First. 


It is respectfully submitted that no offense or crime is 
stated in the second count. 

‘‘Kvery offense must, of course, consist of certain facts 
and circumstances.” ‘* And the general rule of pleading, 
with respect to this part of the indictment, is that all the 
material facts and circumstances comprised in the defini- 
tion of the offense, whether by: a rule of the common law, 
or by statute, must be stated; ‘if any one material fact or 
circumstance be omitted the indictment will be bad ” 
(Archbold’s Criminal Practice.and Pleadings, 8th edition; 
Pomeroy’s Notes, vol. I., page'265 (marginal page 85), and 
cases there cited). Every ingredient of the crime must be 
set forth, &c. (U.S. v. Cruikshank ef al., 92 U. S., 542; 
see Op., 558-9). 

‘*‘ And the charges must be laid positively and not infer- 
eutially or by way of recital merely, therefore a material 
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fact laid in an indictment after a whereas, would render 
the indictment bad. So the want of a direct allegation of 


- anything material in the description of the substance, 


nature, or manner of the offense cannot be supplied by 
any intendment or implication whatsoever.” ‘‘ The indict- 
ment must state all the facts and circumstances comprised 
in the definition of the offense by rule of the common law 
or statute on which the indictment is founded, and these 
must be stated with clearness and certainty, otherwise the 
indictment will be bad.” 

Same authority, Archbold, vol. I., page 275 

(marginal page 88). 


In the indictment and count in question there is no 
direct allegation that the defendant did in fact at any time 
devise a scheme to defraud. The opening portion of the 
charge being in the nature of a recital, merely, ‘‘ having 
theretofore devised.” It is submitted that: to constitute a 
good count or indictment it should have. been charged 
directly and affirmatively, that the defendant had in fact 
devised a scheme to defraud, and furthermore that the 
facts and circumstances constituting such'scheme should 
have been set forth so that the Court could determine 
upon the face of the indictment whether or not they did 
constitute a scheme to defraud. An indictment against a 
party for obtaining goods under false pretenses which 
simply alleged that the party ‘‘ obtained goods by false or 
fraudulent pretenses,” would be palpably bad and insuffi- 
cient. In all indictments involving the charge of fraud or 
fraudulent scheme, it is necessary to set forth the particu- 
lar acts and circumstances claimed to a the fraud, 
fraudulent intent or scheme. 

So, it has been held, that ‘‘ general une of violating 
public decency are insufficient to authorize any judgment 
against the defendant, the specific acts of the indecency 
must be set out;” also, ‘‘ where in an indictment for a riot, 
the charge was that the defendant made a great noise and 
disturbance of the peace, it was held to be. too vague and 
uncertain, and.the indictment therefore defective; ” also, 
‘‘upon the same principle in an indictment for obtaining 
money under false pretenses, it will not suffice merely to 
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state that the defendant falsely pretended certain allega- 
tions, but it must also be stated by express averments 
what parts of the representations were false, or the de- 
fendant will not know to what circumstances the charge 
of falsehood is intended to apply.” Also, ‘‘ and in cases of 
indictment for forgery and threatening letters, the law 
requires an exact copy of the instrument to be inserted in 
the indictment in order that the Court may see that it is 
the subject of forgery or threat within the meaning of the 
statute;” also, ‘‘an indictment for traitorously coining 
alchemy like to the current coin of the realm,” is bad, un- 
less it shows the particular kind of money the metal was 
intended to resemble. So, also, in an indictment under a 
general statute concerning the fraudulent hiring a horse, 
with intent to defraud, etc., it was held, ‘‘ the general lan- 
guage of the statute is not sufficient, but the representa- 
tions and to whom made must. be particularly alleged. The 
same rule applies to the statute concerning the obtaining 
of goods under false pretenses, and to other statutory 
offenses of the same class.” 

All the above and many other similar cases are cited in 
‘notes on pages 265, 266, 267 and 268 of the first volume of 
Archbold, before referred to. | 

It is submitted that unless: the indictment sufficiently 
charges the defendant with having devised a scheme to 
defraud to ‘‘ be effected by either opening,.or intending to 
open correspondence or communication with any other 
person, whether a resident within or outside of the United 
States,” the allegation of the mere receipt from the Post 
Office of the letter set forth in the indictment, clearly con- 
stitutes no offense. Upon the face of it the letter set 
forth was not only not addressed to the defendant, but 
there was nothing upon the‘face of it, or in its terms by 
reason of which it might not have been written, sent or 
received in reference to — perfectly honest and legiti- 
mate transactions. 


Second. 


It is respectfully submitted that the language of the 
section under which this indictment was found, 5480, 
clearly shows that what was intended to be made a crime 
consists of three ingredients, at least. 


I.—Devising or intending to devise any scheme or arti- 
fice to defraud. 


II.—That such scheme or artifice to defraud was to be 
effected by either opening or intending to open a corre- 
spondence or communication with any other person, 
whether a resident within or outside of the United States, 
by means of the Post Office of the United States, &c. 


III.—That the defendant, for executing such scheme or 
artifice, or attempting so to do, must place some letter or 

ket in a Post Office of the United States, or take or 
receive one therefrom with like intent. 

' The gist of the offense, and that without which no offense 
under the section can exist, is, first, the devising or intend- 
ing to devise any fraudulent scheme. It will be observed 
that there is no limitation upon this clause‘as to who shall 
be defrauded, or that the fraud shall constitute any offense 
known to the laws of the Federal Government, or exclu- 
sively within the jurisdiction of the United States. It is 
not competent for Congress to pass any act for the pun- 
isbment of any fraud, unless such fraud_relates to some 
matter peculiar to the jurisdiction of the Federal Govern- 
ment. And when an act or an indictment charges a de- 
fendant with an offense, under a statute of the United 
States, it must show that that offense is one of which 
Congress has jurisdiction. This principle is clearly decided 
in the case of the United States against Cruikshank, 92 
U. S. Reports, 542. 

By a-grammatical and strict reading of the statute it 
would appear that it is made an offense ‘‘ to devise or in- 
tend to devise any scheme or artifice,” either ‘‘ to defraud, 
or be effected by opening or intending to open a corre- 


spondence,” &c., no matter whether the scheme is to de- 
fraud or not, so long as it isto be ‘“‘ effected by opening 
or intending to open a correspondence, ” &ce. 


Finally, it is respectfully submitied, that the statute 
itself is extremely loose and unsatisfactory in its language, 
scope and definition, and that the indictment in this case 
is clearly insufficient to sustain any conviction, and that 
the verdict should be set aside, and the defendant dis- 


charged. 


Upon the argument of the motion an arrest of judg- 
ment in this case, the Court below suggested its willing- 
ness to receive an additional brief, and the following was 
duly submitted, and now is weet submitted, to this 
Court: 

The points upon. which the Court — further con- 
sideration, were: 


- First—What averments are necessary to constitute a 
sufficient. indictment, particularly in charging statutory 
offenses or misdemeanors. 


SECOND. — What is meant by charging an offense in the 
language of the statute, and in dees cases is ib proper and 
sufficient to do so. : 

THIRD.—What defects in an indictment are cured by 
verdict. 


The questions upon whigh the judges below were 
divided are stated in the record, page 3, fol. 8, as follows: 


‘‘T.—Does the second count of the. indictment, upon 
which count alone the case was submitted to the jury and 
the conviction found, sufficiently describe an offense under 
section 5480, Revised Statutes? 


II.—If there is any defect or imperfection in the second 
count of the indictment, is it in matter of form, only not 


. 
tending to the prejudice of the defendant, and within the 
provisions of section 1025, Revised Statutes ? 


III.—If there is a defect or imperfection in the second 
count of the indictment, is it aided and cured by the 
verdict ?” 3 


First, 


WHAT AVERMENTS ARE NECESSARY TO ‘CONSTITUTE A 
SUFFICIENT INDICTMENT, PARTICULARLY IN CHARGING STAT- 
UTORY OFFENSES OR MISDEMEANORS. 


In the consideration of this question in the original 
brief, under the first point, quotations were made from 


Archbold’s Criminal Practice and Pleadings. 


Before going into more minute particulars, it will be 
well to recall to the attention of the Court: the definition 
of an indictment as given by that eminent authority on 
Pleading, Chitty, in his Criminal Law, Vol: I., page 168. 
In defining what an indictment is, or should be, Mr. Chitty 
says: ‘‘In the language of Lord Hale, it is a plain, brief, 
and certain narrative of an offense committed by any per- 
son, and of those necessary circumstances that concur to 
ascertain the fact and its nature.” The first general rule 
is that ‘‘ they should be found with sufficient certainty; 
for this purpose the charge must contain a certain descrip- 
tion of the crime of which the defendant is accused, and 
the statement of the facts by which it is constituted, so as 
to identify the accusation, lest the Grand Jury should find 


a bill for one offense, and the defendant be. put upon his 


trial in chief for another, without any authority.” Page 
169. Asone of many illustrations he says: ‘‘ Therefore 
an indictment charging the defendant with obtaining 
money by false pretenses, without stating what were the 
particular pretenses, is insufficient.” Paye-171. He says 
further, ‘‘It is a general rule in indictments that the 
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special manner of the whole :fact ought to be set forth 
with such certainty that it may judicially appear to the 
Court that the indictors have :gone upon sufficient prem- 
ises.” Page 227. And for many instances and illustra- 
tions see pages 228, 229, 230 and 234. 

‘‘Every ingredient of which an offense is composed 
must be accurately and clearly alleged.” These general 
rules have been quoted in innumerable cases. In Lambert 
v. The People of the State of :New York, 9th Cowen, 578, 
the principles referred to were carefully discussed and ap- 
plied in the case of an indictment for conspiracy to cheat 
and defraud a certain incorporated company (naming it), 
and divers others unknown, :of their effects, &c., which 


indictment although rather general in its language was _ 


certainly more specific in identifying and pointing out the 
the particular offense intended to be charged than the one 
now under consideration. In that case it was distinctly 
held by the Court of Errors, ‘* That every indictment must 
contain a certain description of the crime, and a statement 
of the facts by which it is constituted.” Certain excep- 
tions are noted. . Further, that where an indictment for a 
conspiracy does not set forth the object specifically and 
show that such object is a legal crime, it should particularly 
set forth the means intended:to be used by the conspira- 
tors, and show that those means are criminal, otherwise, it 
charges no crime which the law can notice. Further, 
‘‘ An indictment charging generally that the defendants 
conspired to defraud an individual, and not showing the 
intended means by which the fraud is to be compassed, is 
bad.” The prevailing opinion in this case critically ex- 
amines the case of The King'v. Gill and Henry, 2nd Barn- 
well and Alderson, 204, which was referred to by the 
Court upon the argument ofthis motion. We commend 
this whole opinion to the examination of the Court. 

Further authorities as to what averments are generally 
necessary in an indictment seem to be unnecessary and 
any extended citation of authorities on that subject would 
seem to be superfluous here.: We shall refer to a sufficient 
number in the consideration of the next point, the 
two points being involved in:the same general considera- 
tions. 


ao 
a Gee me 


Second. 


WHAT IS MEANT BY CHARGING AN OFFENSE IN THE 
LANGUAGE OF THE STATUTE, AND IN WHAT CASES IS IT 
PROPER AND SUFFICIENT TO DO SO. , 

It is submitted that the language frequently used by 
Judges in stating as a general rule that it is sufficient to 
describe a statutory offense in the language of the statute 
is either carelessly used, or the intention and effect of it 
misapprehended. It certainly cannot be held to be a sound 
general rule that an indictment under a statute is sufficient, . 
which after setting forth the precise language of the 
statute zn hewc verbe should simply charge that at a given 
time and place, the defendant was guilty of a violation of 


- it. What is undoubtedly intended when this rule in 


regard to using the language of the statute:is mentioned, 
is, that the general description of the offense may be made 
in the language of the statute, provided, however, that it 
is accompanied by such a statement of the :facts and cir- 
cumstances as will fairly and with reasonable certainty in- 
form the accused, and the Court of the particular offense 
charged, and such facts as will show that it is such an of- 
fense as was intended to be covered by the statute, and as 
in law may constitute a crime. 

Although many loose statement of the general rule re- 
ferred to may be found, it is respectfully urged that when- 
ever and wherever a case at all similar to the one at bar 
has come up for consideration in any Court going care- 
fully into the subject, the general rule referred to has been 
modified, or held to be subject to innumerable exceptions, 
and it is difficult to find a single well considered case, and 
we may say that we have been unable to find any well 
considered case, where the mere language of the statute 
has been held to be sufficient, except a very few excep- 
tions noted in the case in the 9th of Cowen, page 537, and 
in other cases which will hereafter be referred to. 

It will be extending the limits of this brief too far to at- 
tempt to give anything like all the authorities upon this 
subject, but we will refer to a few which we think will be 
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sufficient to guide the Court to a correct conclusion on this 


_ whole subject. The first case to-which we call attention is 


the one cited upon the original brief The United States vs. 
Cruickshank, 92 U. S., 342. This case was an important 
one, and came up upon motion in arrest of judgment after 
conviction, was ably argued by eminent counsel, and two 
opinions were delivered and are reported, one by Chief 
Justice Waite, another, purporting to be a dissenting 
opinion by Mr. Justice Clifford.. That it was a dissenting 
opinion however, appears upon ‘examination to have been 
a mistake of the reporter for it fully concurs in the princi- 
ples ably enunciated in the opinion of Chief Justice Waite 
and in the judgment arrived at, and adds many additional 
and valuable considerations. In this case the accused was 
charged in the indictment in the language of the statute. 
Particular attention is called to the opinion uf the Chief 
Justice at page 557, where he says: ‘‘ According to the 
view we take of these counts, the question is not whether 


_ it is enough, in general, to describe a statutory offense in 


the language of the statute, but whether the offense has 
here been described at all. The statute provides for the 
punishment of those who conspire ‘‘to injure, oppress, 
threaten, or intimidate any citizen, with intent te prevent 
or hinder his free exercise and: enjoyment of any right.or 
privilege granted or secured to him by the Constitution 
or Laws of the United States.” These counts in the in- 
dictment charge, in substance, ‘that the intent in this case 
was to hinder and prevent those citizens in the free exer- 
cise and enjoyment of ‘‘ every, each, and all, and singular” 


the rights granted them by the Constitution, &c. There 


is no specification of any particular right. The language 
is broad enough to cover all.” . 

It would appear from this that the argument had been 
pressed that the indictment :was sufficient because the 
offense was described in the language of the statute. 
There was no dispute about that, but the learned Chief 
Justice, admitting the use of the general language of the 
statute, clearly holds that it was insufficient, and that it 
in fact did not identify or describe any offense with suffi- 
cient certainty to warrant a conviction under it. As he 
says, “There is no specification of any particular right; 
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the language is broad enough to cover all.” So in the 
case at bar, assuming that the first paragraph of the 
second count of the indictment charges the defendant 
with having devised a scheme to defraud divers other per- 
sons to the jurors aforesaid as yet unknown, there was no 
specification of any particular scheme to: defraud, and 
there is nothing whatever to point to, identify or distin- 
guish the particular scheme which was imputed to the 
defendant. It surely cannot be questioned for a moment 
that his having devised a scheme to defraud was one of 
the main ingredients of the offense sought to be charged; 
and being such, it should be identified and rendered reason- 
ably certain. , : 

The Chief Justice in the case referred to proceeds to say, 
‘‘In criminal cases, prosecuted under the laws of the 
United States, the accused has the constitutional right ‘‘ to 
be informed of the nature and cause of the accusation.” 
Amend. VI. In United States v. Mills, 7 -Pet., 142, this 
was construed to mean that the indictment must set 
forth the offense ‘‘ with clearness and all necessary cer- 
tainty, to apprise the accused of the crime with which he 
stands charged;” and in United States v. Cook, 17 Wall., 
174, that ‘‘every ingredient of which the offense is 
composed must be accurately and clearly alleged.” 
It is an elementary principle of criminal pleading, that 
where the definition of an offense, whether it be at 
common law or by statute, ‘‘ includes generic terms, it is 
not sufficient that the indictment shall charge the 
offense in the same generic terms as in the definition; 
but it must state the species,—it must descend to particu- 
lars. 1 Arch., Cr. Pr. and Pl., 291. The object of 
the indictment is, first, to furnish the: accused with 
such a description of the charge against him as will 
enable him to make his defense, and: avail himself © 
of his conviction or acquittal for protection against 
a further prosecution for the same cause; and second, 
to inform the Court of the facts alleged, so that it 
may decide whether they are sufficient in law to support 
a conviction, if one should be had. For this, facts are to 
be stated, not conclusions of law alone; a crime is made 
up of acts and intents, and these must be set forth in the 
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indictment, with reasonable particularity of time, place 
and circumstances.” In this quotation, we think, is found 
the true key to what should be considered the rule as to 
averments necessary to an indictment for a statutory 
offense. At all events, what is not sufficient in such an 
indictment, where the definition of the offense includes 
generic terms, is made clear. In such cases the mere use 
of the generic terms is insufficient, and the indictment 
must state the species; it must: descend to particulars. 
‘‘Facts are to be stated, not conclusions of law alone,” 
&c. If the words used in the statute and indictment now 
under consideration, ‘‘ devised a:scheme to defraud,” can 
be held to mean or imply anything known to the law as 
criminal, they are, to say the least, in the broadest sense, 
merely generic terms, and the use of those words cannot, 
by any possibility, be held to dispense with the necessity 
of ‘‘stating the species, descending to particulars,” ‘‘ stat- 
ing facts, and not conclusions of. law alone.” It is no an- 
swer to say that the particular offense charged in the 
second count is identified by setting forth the letter therein 
referred to. To send or receive such a letter, without 
having devised a scheme to defraud, would be no offense 
under any law, and that letter might apply to any of a 
thousand different and perfectly legitimate matters or 
transactions. The gravamen of the offense is, first and 
foremost, the devising a scheme to defraud, which scheme 
was to be carried out or effected by a misuse of the 
mails. The Chief Justice, on page 558, continues: ‘‘ It is 
a crime to steal goods and chattels, but an indictment 
would be bad that did not specify, with some degree of 
certainty the articles stolen. This because the accused 
must be advised of the essentzal particulars of the charge 
against him, and the Court must be able to decide whether 
the property taken was such as was the subject of larceny. 
So, too, it is in some States a crime for. two or more per- 
sons to conspire to cheat and defraud another out of his 
property; but it has been held that an indictment for such 
an offense must contain allegations setting forth the 
means proposed to be used to accomplish the purpose. This 
because, to make such a purpose ‘criminal, the conspiracy 
must be to cheat and defraud in a mode made criminal 
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by statute; and, as all cheating and defrauding has not 
been made criminal, it is necessary for the indictment fo 
state the. means proposed, in order that the Court may 
see that they are, in fact, illegal. State v. Parker, 43 N. R., 
83; State v. Keach, 40 Vt., 118; Alderman v. The People, 
5 Mich., 414; State v. Roberts, 34 Me., 32. In Maine it is 
an offense for two or more to conspire with the intent, 
unlawfully and wickedly, to commit any crime punish- 
able by imprisonment in the State Prison (State v. Rob- 
erts); but we think it will hardly be claimed that an in- 
dictment would be good under this statute, which 
charges the object of the conspiracy to have 
been ‘‘unlawfully and wickedly to commit each, 
every, all and singular the crimes punishable by im- 
prisonment in the State prison.” All crimes are not so 
punishable. Whether a particular crime be such a one or 
not is a question of law. The accused has, therefore, the 
right to have a specification of the charge against him in 
this respect, in order that he may decide whether he 


- should present his defense by motion to quash, demurrer 


or plea ; and the Court, that it may determine whether the 
facts will sustain the indictment. So here, the crime is 
made to consist in the unlawful combination with an in- 


tent to prevent the enjoyment of any right granted or 


secured by the Constitution, &c. All:rights are not so 
granted or secured. Whether one isso or not is a question 
of law, to be decided by the Court, not the prosecutor. 
Therefore the indictment should state the particulars, to 
inform the Court as well as the accused. Itmust be made 
to appear—that is to say, appear from the indictment, 
without going further—that the acrs charged will, if 
proved, support a conviction for the offence alleged. 

But it is needless to pursue the argument further. The 
conclusion is irresistible, that these counts are too vague 
and general. They lack the certainty and precision re- 
quired by the established rules of criminal pleading. It 
follows that they are not good and sufficient inlaw. They 
are so defective that no judgment of conviction should be 
pronounced upon them.” 


Applying what has been thus stated by the Chief Justice — 
to the case at bar how can it be said that the Court in 


6 
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question advised the accused of :the essential particulars of 
the charge against him, and how can the Court decide 
whether the scheme to defraud, of which evidence may 
have been given before the Grand Jury, or which was in- 
tended to be covered was such a scheme as was the sub- 
ject of any crime or offence. How are the words ‘“‘ devis- 


ing a scheme to defraud” to be:construed by any Court as — 


constituting any ingredient of a crime without the par- 
ticulars being set forth which show that the scheme to, de- 
fraud was made criminal by some statute or by the com- 
mon law. Does it not follow that the count in question 
lacks ‘‘ the certainty and precision required by the estab- 
lished rules of criminal pleading—that it is so defective 
that no judgment of conviction should be pronounced 
upon it?” 


Surely we may well apply to this case the following 
language of Mr. Justice Clifford, to be found in the same 
case, page 569: ‘‘ But it is obvious that, if such a descrip- 
tion of the ingredient of an offence created and defined by 
an act of Congress is held to be: sufficient, the indictment 
must become a snare to the accused, as it is scarcely pos- 
sible that an allegation can be framed which would be less 
certain, or more at variance with the usual rule that every 
ingredient of the offence must be clearly and accurately 
described so as to bring the defendant within the true in- 
tent and meaning of the provision defining the offence. 
Such a vague and indefinite description of a material in- 
gredient of the offence is not a compliance with the rules 
of pleading in framing an indictment. On the contrary, 
such an indictment is insufficient, and must be held bad 
on demurrer or 7n arrest of judgment.” 

United States v. Simons, 96 U. S. R., 360, on page 360 
the Court states the rule and applies it as follows: 


‘*'Where the offence is purely statutory, having no re- 
lation to the common law, it is, ‘as a general rule, suf- 
ficient in the indictment to charge the defendant with 
acts coming fully within the statutory description, in the 
substantial words of the statute, without any further ex- 
tension of the matter.’ 1 Bishop. Crim. Proc., sect. 611, 
and authorities there cited. But to this general rule there 
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is the qualification, fundemented in the law of criminal. 

procedure, that the accused must be apprised by the in- 

dictment, with reasonable certainty, of the nature of the 

accusation against him, to the end that he may prepare 
his defence, and plead the judgment as a bar to any sub- 
sequent prosecution for the same offence. An indictment 
not so framed is defective, although it may follow the 
language of the statute. Tested by these rules the second 
count is insufficient.” 

United States v. Carll, 105 v. S. R., 612. 


ba Judge Gray, delivering the opinion, uses the following 
language: | : 

a **In an indictment upon a statute, iti is not sufficient 

to set forth the offence in the words of the statute, 

‘Ys unless those words, of themselves, fully, directly, and ex- 


| pressly, without any uncertainty or ambiguity set forth 
‘> ALL the elements necessary to constitute the offence, in- 
‘4 | tended to be punished, and the fact that the statute in 
Ki | question, read in the light of the common law, and of 
. other statutes on the like matter, enables the Court to 
3 infer the intent of the Legislature, does not dispense with 
yy the necessity of alleging in the indictment all the facts 
e necessary to bring the case within that intent, and in this 
f case it was held that the omission of such matter was a 
¢ ' matter of substance, and not a ‘ defect or imperfection in 
r the matter of form only,’ within the meaning of section 
{ 1025 of R. S., and this was a case arising on motion in 
y arrest of judgment. es 


United States v. Britton, U. S. R., 107, page 661. 


. P] _ The opinion in this case refers to the cases heretofore 
y quoted from, and proceeds to apply the principles deduced 
as follows: ; 
% ‘‘The words ‘ wilfully misapplied,’ are, so far as we 
a know, new in statutes creating offenses, and they are 
a fot used in describing an offence at common law. 
~ > They have no. settled technical meaning like the word 
ae ‘embezzle,’ as used in the statutes, or the words ‘steal, 


take, or carry away,’ as used at common law. They do 
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not, therefore, of themselves, fully and clearly set forth 
every element of the offence charged. It would not be 
sufficient simply to aver that the defendant ‘wilfully 
misapplied’ the funds of the association. This is well 
settled by the authorities we have already cited. There 
must be averments to show how the application was made 
and that zt was an unlawful one." 


Certainly, if charging in the Seis of the statute that 
the defendant had wilfully misapplied the funds of an as- 
sociation and in addition thereto specifying the particular 
association the funds of which were so wilfully misapplied 
was not sufficient to constitute a valid indictment, it is 
very difficult to conceive how the language used in the 
count in the case at bar, purporting to charge the defend- 
ant with ‘‘ having theretofore devised a scheme to defraud 
divers others persons to the jury aforesaid as yet un- 
known,” can be held to be sufficient, or can be held to in 
any manner designate, specify or identify any particular 
scheme or devise to defraud, or describe any offense, or 
any ingredient of an offense known to the law, statute or 
common. The words are words of conclusion, and in no 
sense statement of fact. They will:apply to any of a thou- 
sand different supposable schemes,: but designate none in 
particular. The having devised a scheme, lying at the 
very foundation of the offense, the other acts only consti- 
tute an offense because of the existence of a scheme. The 
facts constituting the scheme must. inevitably be set forth 
with sufficient certainty to enable the accused to know the 
particular offense with which he is:charged, and the Court 
to know that the facts alleged are sufficient to constitute 
an offense within the law. 

United States v. Thomas, 2 Abbott’s U.S. R., 114. 

This was a motion tn arrest of gudgment, and although 
the indictment described the offense in the language of the 
statute, it was held that it was not ‘sufficient. The charge 
was smuggling. 

Many cases might be cited to show that in all indict’ 
ments charging a party with obtaining property by false 
pretenses or tokens, the particular pretenses or tokens 
must be specifically set forth and their falsity alleged. 
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Besides this there are other requirements in such indict- 
ments unnecessary to be considered here. 

That this was long ago considered a settled doctrine was 
admitted by Boville, J., in the case cited by the Counsel 
for the United States, in 12 Cox, C. C., 479. At page 488 
Boville, J., says: ‘‘ In an indictment for obtaining property 
by false pretenses there is no doubt that the false pretenses 
ought to be set forth. That was long ago decided.” 

And in Reg. v. James, 12 Cox, C. C.; 127, it was held 
that the omission of the words ‘‘ with intent to defraud” 
were fatal to such an indictment, and that it was not an 
amendable defect. 

In Hoyman v. Queen, 12 Cox, C. C., 383, the indictment 


did specify the particular goods alleged to have been fraud- 


ulently removed, and all the other elements of substance 
to identify the particular offense. The absence of the 
averment, that the acts so specified were done in contem- 
plation of bankruptcy was the objection considered, and 
which the Court said would, they thought, have been good 
on demurrer, but was cured by verdict, not being of the 
substance of the crime. It was held merely an imperfect. 
statement, not an absence or want of statement of facts 
sufficient to put defendant in possession of the charge and 
to support a plea in bar. 

The charge of conspiracy has been the ‘subject of many 
contradictory decisions and is peculiar to itself. In the 
United States v. Henry, 3 Ben., 29, the case cited by coun- 
sel for the United States, the indictment was for execu- 
ting a fraudulent Internal Revenue bond, and Blatchford, 
J., refers to the general rule as to using ‘the language of 
the statutes in indictments. In this case the object, char- 
acter and description of the bond were fully set forth, and 
the bond itself in hec verbe; and Blatchford, J., in his 
opinion, quoting with approval from the opinion of Jus- 
tice Story, in the United States v. Gooding, 12 Wheaton, 
460, says of the exceptions to the rule, ‘‘ again, in certain 
classes of statutes, the rule of very strict certainty has 
been applied where the common law furnishes a close 
analogy; such are the cases of indictments for false pre- 
tenses and sending threatening letters, where the pre- 
tenses and the letters are required to be set forth from the 
close analogy of perjury and forgery, &c.” 
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What would the Court say to an indictment for making 


afraudulent revenue bond witbout in any way designa- 


ting or describing the bond, or stating facts enough to 
identify it or show that it was a revenue bond, or any facts 
from which the Court could determine that the accused 
had made a fraudulent revenue bond: 

As to the general requisites of an indictment we further 
refer to Barbour’s Treatise on Criminal Law, 276. As to 
the statement of the facts see page 289. 

In speaking of indictments under statutes, on page 290, 
the following language is used: ‘‘ Whether the statute be 
public or private the indictment must ‘state all the circum- 
stances which constitute the definition of the offense in the 
act, so as to bring the defendant precisely within it, and 


must, with certainty and precision, charge him with having 


committed or omitted the acts constituting the offense under 
the circumstances and with the intent mentioned in the 
statute. The defect will not be aided: by verdict, nor by a 
conclusion contra formam statuti.” ; 


The District Attorney, in his points, says: ‘‘ The recep- 
tion of a letter, not the fraud contemplated, is the corpus 
delicts,” citing U. S. v. Jones, 10 Fed: R., 469. That case 
holds no such doctrine. In that case the proceeding was 
by information, and the charge was sending, and not re- 
ceiving the letter set forth. It was held not that the send- 
ing merely of the letter constituted the corpus delicti, but 
it was the senaing the letter, which, on its face showed its 


unlawful character which constituted the .corpus and the 


whole of the offence. What the particular language of the 
information was is not stated, and it'is immaterial. The 
point is that the ‘‘ letter itself showed its unlawful char- 
acter.” It was clearly taken for granted that two elements 
must co-exist to constitute the crime.. 


I.—That the letter was sent by defendant. 


II.—That its character was unlawful within the mean- 
ing of the statute. The letter being set forth, and proved 
to have been sent by defendant, was held to be sufficient 
on its face, being the act of the defendant who sent it. 
Clearly there is nothing in this case to sustain the count 


recetved. In the former case, as held above, the letter be- 
ing the act of the defendant, may itself be sufficient to 


constitute the whole offence. But in the case of a letter - 


received, it would be a clear violation of every principle 
of evidence and justice to make the mere receipt of a letter, 
however bad on its face, which may have been sent with- 
out any connivance, or even knowledge, ou the part of the 
defendant, a sufficient allegation or sufficient evidence of 
crime on his part. As before stated, ee 
co-exist to constitute the offence. 


1.—The devising a scheme to defraud. 


Il.—The receiving a letter with the intent of effecting 
solute necessity of setting forth the particular scheme with 
whieh thn betty & Gage Se ene een 


The District Attorney also cites U. 8. v.  Noelke, 17 B. 
L., 554, which he says is a case in marked’ analogy with 
the present. It is submitted, however, that it in no way 
sustains his contention. The charge in that case was 
sending, not recetving, a letter or letters, in regard to a 
lottery or lottery tickets. The first count was held good, 
for the reason that the letter on tts face, which was set 
forth in hec verbo, showed it to have been within the 
statute. The second count was held bad, because the let- 
ter was not set out, and it did not otherwise properly —— 
facts to bring it within the statute, and particular atten- 
tion is called to the fact that the Court particularly held 


that this was a defect of substance, and not cured by ver- ¢ 


A -= > 


dict. 

In the case at bar it cannot be pretended that the letter 
set forth in the indictment upon tts face shows the de- 
vising of any scheme to defraud, or in any way makes its 
receipt by defendant a crime within the statute. 
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Third. 


WHAT DEFECTS IN AN INDICTMENT ARE CURED BY VERDICT! 


It is respectfully submitted that a verdict of guilty cures 
defects in an indictment which are. merely matters of 
form and not of substance. This is plain, not only from 
the language of the section, but from the authorities above 
cited. Barbour, in speaking of the “ effect of the want of 
general requisites,” page 278, says: ‘‘If any fact or cir- 
cumstance which is a necessary ingredient in the offence 
be omitted, or stated without sufficient certainty, it viti- 


ates the indictment, and the defendant may demur, move 


in arrest of judgment, or bring a writ of error.” 


On motion in arrest of judgment, the following language 
is used on pages 330 and 331: ‘The causes on which this 
motion may be grounded, though numerous, are confined 
to objections which arise upon the face of the record itself, 
and which make the proceeding apparently erroneous; and 
therefore no defect in evidence, or improper conduct on 
the trial can be urged in this stage of the proceedings. 
But any want of sufficient certainty in the indictment, 
respecting the time, place or offence, which is material to 
support the charge, as well as the circumstance of no 
offence being charged, will cause the ‘judgment to be ar- 
rested. 99 

Many of the causes hence cited arose upon mo- 
tions in arrest of judgment, and _ seem to be sufficient 
authorities upon this point. 

The defect complained of is clearly ¢ one of substance and 
not mere form. It is respectfully submitted that the mo- 
tion should be granted and prisoner dismissed. 


Finally. 


It is respectfully submitted that section 5480 is so de- 
fective in construction, language and purport as not 
adequately to define or describe any crime or offence. 


For convenience of reference the whole section is here set 
forth : . 


‘* Szo. 5480. If any person having devised or intending to 
devise any scheme or artifice to defraud, or be effected by 
either opening or intending to open correspondence or com- 
munication with any other person, whether resident within 
or outside of the United States, by means of ‘the Post-Office 
Establishment of the United States, or by: inciting such 
other person to open communication with:.the person so 
devising or intending, shall, in and for executing such 
scheme or artifice, or attempting so to do, place any letter 
or packet in any post-office of the United States, or take 
or receive any therefrom, such person so misusing the Post | 
Office Establishment, shall be punishable by a fine.of not 
more than five hundred dollars, and by imprisonment for 
not more than eighteen months, or by both such punish- 
ments. The indictment, information or complaint may 
severally charge offences to the number of three when 
committed within the same six calendar months ; but the 
Court thereupon shall give a single sentence, and shall 
proportion the punishment especially to the degree in 
which the abuse of the Post-Office Establishment enters as 
an instrument into such fraudulent scheme and device.” 


Geo. W. ) 
Of Counsel for Defendant. 
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JOHN W. BRAZEE Vs. NICHOLAS SCHOFIELD Ef AL. 


1 TERRITORY OF WASHINGTON, ra 
County of Clarke, 


In the District Court of the Second Judicial District of Washington 
a Holding Terms at Vancouver, for the April Term, 
1882. 

JOHN W. BrRAZEE, Plaintiff, 

| v8. ~ 
NICHOLAS SCHOFIELD and Mary ScHOFIELD, Defendants. 

And now comes the plaintiff herein and for cause of action alleges 
that he is the owner in fee of the land and premises described in 
this his amended complaint, being a strip of land eighteen rods in 
width lying on and being a part of the west half of donation claim | 
No. 51, in Clarke county, Washington Territory, assigned by the 
_ register and receiver of the U.S. land office to Amos M. Short, de- 
ceased ; said strip of land is described as follows; to wit: Beginning 
at a point 27 chains east of the northwest corner of said donation 
land claim, thence south to the Columbia river 76.45 chains ; thence 

south 61° east 5.25 chains; thence north 79.17 chains; 

2 thence west to the place of beginning, containing thirty-five 

acres, more or less. 

2. Plaintiff alleges that he is entitled to the possession of said 
land; that defendants are now and have been in possession of said 
land for the last six years, receiving the rents and profits thereof, 
and wrongfully withholds the possession of the same from the plain- 
tiff, to his damage in the sum of five hundred dollars. 

| Wherefore plaintiff prays judgment against the defendants, that 
this plaintiff be adjudged to be the owner in fee‘of said land; that 
he be decreed the immediate possession thereof, and that defendants 
pay the plaintiff the said sum of five hundred dollars for the use 
and detention of said property, and that defendants pay the costs 
and disbursements of this action. 

LEANDER HOLMES, 

Plaintiff’s Attorney. 

3 TERRITORY OF ee) , 

County of Clarke, os ' 


I, Leander Holmes, being sworn, say that I am the attorney for 
the plaintiff in the above-entitled action and know the contents of 
the above amended complaint, and believe the same to be true, and 
that the reasun why I make this verification is because the plaintiff 
resides in the State of Oregon, and is not within the county of 


Clarke, Washington Territory, and therefore cannot verify the same. 
LEANDER HOLMES. 


Subscribed and sworn to before me this the 3rd day of April, 1882. 
G. T. McCONNELL, Clerk. 


4 [Endorsed :] In the district court of the 2nd judicial dis- 
trict of Washington Territory, holding terms at Vancouver. 

April term, 1882. John W. Brazee, plaintiff, 7s. Nicholas Schofield 

and Mary Schofield, defendanis. Amended complaint. Filed April 

4th, 1882. G. T. McConnell, clerk. : 

1—114 
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9 JOHN W. BRAZEE VS. NICHOLAS SGHOFIELD ET AL. 


D | Amended Answer. 
TERRITORY OF WASHINGTON, ace 
County of Clarke, 


In the District Court of the Second Judicial District of Washington 
Territory, Holding Terms at Vancouver. April Term, 1882. 


BRAZEE, Plaintiff, 
vs. 
NICHOLAS SCHOFIELD and Mary Scitor IELD, 


JOHN W. 


Defendants. 


Leave of court being first had, defendants, for amended answer to 
the amended complaint of plaintiff in the above-entitled action, 
deny that plaintiff owns in fee or otherwise the land and premises, 
or any part thereof, described in his said amended complaint as be- 
ing a strip of land eighteen rods in width, lying and being a part of 
the west half of donation claim No. 51, in’ Clarke county, Washing- 
ton Territory, assigned by the register and receiver of the U..S 
land office to Amos M. Short, deceased. 

» Said strip of land is described as follows, to wit: Beginning 
6 at a point 27 chains east of the southwest corner of said do- 

nation claim, thence a to the Columbia river 76.45 
chains; thence south 61° east 5.25 chains; thence north 79.17 
chains; thence west to the place . roe. containing thirty-five 
acres, more or less. And deny that plaintiff is the owner of any 
part or portion of the land described in his said amended com- 
plaint. 

Defendents deny that plaintiff is entitled to the possession of said 
land or any portion or part or interest in said parcel of land or 
premises in his said amended complaint described ; deny that de- 
fendants or cither of them wrongfully withhold or has withheld the 
possession of any part of or interest in said premises from the plain- 
tiff, either to his damage in the sum of five hundred dollars or any 
other sum or otherwise. 

And defendants deny that either before or at or since the time of 
the commencement of this action plaintiff was entitled or is now en- 
titled to the possession or right of possession of any interest In said 
premises or any part of said premises, and deny that said plaintitf 

has any right in or to any part thereof. 
c And for further and separate answer and defense to plain- 

itf’s said amended complaint defendants allege that fora 
long time prior to and at the time of the commencement of this 
action the defendants were and ever since have been and now are 
the owners In fee and entitled to the possession of the whole of the 
said parcel of land and the premises in: plaintiff’s said emended 
complaint described. 


I. 


And for further and separate answer and defense to said amended 
complaint defendants allege ttiat the only claim of title which plain- 
tiff has or makes to any interest in or portion of the said parcel of 
land and premises in his said ne complaint described is 


° a, 
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JOHN W. BRAZEE VS. NICHOLAS SCHOFIELD ET AL. 3 


claimed and pretended by him to be derived through, under, and 
by virtue of certain deeds executed by Grant. H. Short and others, 
the heirs-at-law of said Amos M. Short, deceased, to one Samuel R. 
Whipple in the years 1877 and 1878, and that at the date of the 
execution and delivery of each of said deeds and of all subsequent 
deeds under, by, or through which plaintiff claims title to any inter- 

est in said premises, these defendants ‘were, and for a long 
8 time prior to the date of each of said deeds had been, in the 

actual, open, visible, notorious, and exclusive possession of 
the whole of said premises under claim and color of title, in good 
faith claiming and holding the same adversely against all mankind, 
and that none of the grantors in any of said deeds was, at the time 
of the execution and delivery thereof, in possession of any part of 
the said premises, but that each and all of said grantors was, at the 
time of executing and delivering said deed:and fora long time 
prior thereto had been, out of possession of the whole of said premises, 
and said deeds were and are each and all of them inoperative and 
void as against these defendants. 3 


IT. 


And for a further separate answer and defense to said amended 
complaint these defendants allege that on or about the 29th day of 
April, A. D. 1865, the defendant, Nicholas Schofield, entered into 
the possession of the said premises in said: amended complaint 
described under claim and colour of title in good faith, claiming to 
be the owner thereof in good faith by purchase and conveyance 

thereof to him for a valuable sembinidian by the appointed, 
9 qualified, and acting guardian of Grant H. Short, one of the 

children and _ heirs-at-law of said Amos M. Short, and that 
defendants have ever since been in the adverse possession thereof, 
under claim and colour of title in good faith, and claiming in good 
faith to be the owners of said land, and that while so in possession 
thereof defendants have made, constructed, and caused to be erected 
and placed upon said land permanent improvements of the value 
of fifteen hundred dollars, out of which value defendants offer to 
offset an amount equal to any damage which upon the trial of this 
action may appear to have been sustained by plaintiff on account 
of any withholding of any part or interest in said premises from 
him by the defendauits. a ; 


And for a further separate answer and defense defendants allege 
that neither this plaintiff nor his ancestors, nor predecessors, nor his 
grantors, nor either of them, nor any person under whom he claims 
title to the land in controversy has been seized or possessed of the 
same or of any part thereof or of-any interest or estate therein, 
within twenty years next before the. commerjcement of this action, 

but that these defendants and those under whom they claim 
10 have been continuously in the open, ‘visible, notorious, ex- 
clusive adverse possession thereof, under claim and color of 
title in good faith, for more than twenty years next preceding the 


commencement of this action. ; 
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IV. 


And for a further separate answer and:defense to this action de- 
fendants allege that this plaintiff claims title to the land in contro- 
versy through and only through a deed te the same made and exe- 
cuted and delivered to him by his immediate grantors on the Ist 
day of March, A. D. 1882, long after the passage of the statute of 
Washington Territory was passed and approved and became a law 
poviding that actions for the recovery of real property or for the 
recovery of the possession thereof shall not be maintained for such 
recovery unless it appears that the plaintiff, his ancestors, predeces- 
sors, or grantor, was seized or possessed of the premises in question 
within ten years before the commencement of the action ; and these 


defendants allege that neither this plaintiff nor his ancestors, pre-- 


decessors, or grantor, nor any person through whom he 
11 claims has been seized or possessed of said land or any part 
thereof, nor of any interest or estate therein within two years 
next before the commencement of this action, but that the defendants 
have been continuously in the open, visible, notorious, and adverse 
possession thereof, under claim and color: of title in good faith, for 
more than ten years next before the commencement of this action. 
V. 

And for a further separate answer and: defense these defendants 
allege that they claim title and right of possession to the Jand in dis- 
pute by reason of a purchase of the same at a guardian’s sale had and 
made in Clarke county, Washington Territory, on or about the 20th 
day of April, A. D. 1865, by Curtis F. Short, guardian of the estate of 
Grant H. Short and of the said minor, that-was duly authorized by an 
order duly made and entered of record by the probate court of Clarke 
county, Washington Territory, which said sale was duly confirmed 

by said probate court on the 29th ‘day of April, 1865, and a 
12 deed executed by said guardian on thesaid 29th day of April, 

1865, made and executed by said guardian in pursuance of 
said order of confirmation by said probate court; that neither said 
order of sale nor said order of confirmation have been appealed from 
or vacated or reversed ; that all these matters and facts were well 
known to plaintiff and his grantors, and ‘these defendants therefore 
allege that said plaintiff ought not to have and maintain this action, 
because the same was not commenced within three years next after 
the sale of said real estate by said guardian or the confirmation of 
said sale that was so as aforesaid made by said probate court; and 
because neither said plaintiff nor any person through whom he 
claims title to said land commenced or prosecuted any action to re- 
cover said real estate or the possession thereof within three years 
next after the removal of any disability they may have been labour- 
ing under to sue for such recovery after:such sale was made and 

confirmation thereof was had as aforesaid: and these defend- 
13 ants plead in bar of said action sections 251 and 252 of an act 

entitled “ An act defining the jurisdiction and practice in the 
probate courts of Washington Territory,” passed January 16th, 1863, 
and other laws of Washington Territory now in force. 

z 2 
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14 And for further separate answer and defense to plaintiff’s 

said amended complaint, and addressing this defense to the 
honorable the judge of the district court of the second judicial dis- 
trict of Washington Territory and the presiding judge of this court in 
equity, defendants allege that on or about the 9th day of January, 
1853, Amos M. Short died at Clark county aforesaid intestate, leav- 
ing him surviving Curtis F. Short, Druzilla Burlinghame, Samantha 
Morse, Alfred D. Short, Amos C. Short, Grant H. Short, Hannah E. 
Short, Maxey B. Short, Jerusha Shockley, and Matilda Lawrence, his 
only children and heirs-at-law, and Esther Short, his widow and the 
mother of said children. . 

That on the 8th day of March, 1848, said Amost M. Short and 
Esther, his wife, settled upon that certain tract of land known as 
claim No. 51, described in notification No. 273, in the office of the 
register and receiver at Vancouver, in said Clarke county, claiming 
the same as their donation land claim under the provisions of the 

seventh section of an act of Congress entitled “An act to 
15 create the office of surveyor general of the public lands in 

Oregon, and to provide for the survey and to make donations 
to settlers of the said public lands,” approved September 27th, 1850, 
and that the parcel of land described in said amended complaint is 
a part of the portion of said donation land claim of said Amos M. 
Short and wife alloted to the husband by the register and receiver ; 
that thereafter said Amos M. Short and Esther Short continued to 
reside upon and cultivate said donation land claim from said 8th 
day of March, 1848, up tothe time of the death of him, the said 
Amos M. Short, on said 9th day of January, 1853; that after the death 
of said Amos M. Short and on or about the 4th day of October, 1853, 
the said Esther Short caused to be filed in the office of the surveyor 


. general at Oregon City, Oregon, the notification No. 275 aforesaid 


of said Amos M. Short and Esther Short upon said donation land 
claim, showing that said Amos M. Short was competent to take the 
same. 3 : 
That on the 26th day of May, 1860, the map of the survey of pub- 
lic lands, including said donation land claim, was duly approved by 
the surveyor general, and on the 19th day of. June, 1860, the 
16 final proof of said settlement, residence upon, and cultivation of 
said donation land claim by said Amos M. Short and Esther 
Short was duly made and filed in the office of the register and 
receiver of the U.S. land office at Olympia, Washington Territory 
and on the 31st day of July, 1874, said donation certificate No. 275 
was duly issued, in and by which the west half of seid claim was 
assigned to said Amos M. Short and the east half thereof to his said 
wife, Esther, who died on or about the 28th day of June, 1862, and 
that a patent for said donation claim has been duly issued to said 
Amos M. Short and Esther Short and their heirs for said land, 
which said patent bears date October 13th, 1877, in and by which 
the west half of said land claim was alloted, and granted to said 
Amos M. Short and and his heirs and the east ‘half of said donation 
a is and was allotted and granted tosaid Esther Short and 
er heirs. 
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That on or about the 9th day of June, 1856, said Henry S. Bur- 
lingame, the husband of the said Druzilla Burlingame, was by the 
probate court of Clarke county, Washington Territory, duly ap- 

pointed administrator of the estate of said Amos M. Short, 
17 deceased, and then and there qualified and entered upon the 
discharge of the duties of his office as such administrator. 

That in the month of April, 1836, Esther Short was duly appointed 
by the probate court of Clarke county, Washington Territory, guard- 
ian of the persons and estate of the minor heirs, Maxey B. Short, 
Grant H. Short, Matilda Short, and Hannah E. Short. 

That J. P. Shockley, at said time and by said court, was duly ap- 
pointed guardian of the persons and estate of Alfred D. Short, and 
thereupon the said Esther Short and J.:P. Shockley duly qualified 
and entered upon the discharge of their respective duties as such 

guardians. | ee 
18 That on or about the 28th day of July, 1856, the said 
Samantha Morse and her husband, Henry E. Morse, Henry 8. 
Burlingame, and Druzilla Burlingame, Jerusha Shockley, Amos E. 
Short, J. P. Shockley, as guardian of Alfred D. Short, and said Esther 
Short, as guardian ‘of said Maxey B. Short, and Esther Short, as 
guardian of said Grant H. Short, and Esther Short, as guardian of 
said Hannah E. Short, and Esther Short, as guardian of said Matilda 
Short, now Matilda Lawrence, made and signed and presented to 
said probate court of Clarke county their: petition in writing, setting 
forth that a final settlement of the accounts of said administrator of 
the estate of Amos M. Short had been made and _ had, and praying 
that a partition be made by said court of the real estate of said estate 
amongst said petitioners and said Curtis F. Short, who was at the 
time absent from said Territory of Washington ; that upon the filing 
and presentation to said probate court of’said petition one William 
Kelly was by said court appointed agent: for said Curtis F. Short to 
represent his rights and interests in such partition of said 
19 donation claim granted to said Amos M. Short among his 
heirs-at-law. : 

That thereupon Louis Van Vleet, ‘David Parker, and Levi 
Douthit, three disinterested persons, were appointed by said probate 
court commissioners to appraise and divide said portion of said 
donation land claim allotted to said Amos M. Short among his said 
children and heirs-at-law, and said commissioners were sworn and 
duly qualified for the faithful discharge of the duties to which they 
were so appointed, and a warrant was issued to them by said pro- 
bate court for that purpose. ? 

That on the 14th day of August, 1856, the said commissioners 
made report to the said probate court that, after duly notifying each 
of said heirs or their agents, they had caused said land to be sur- 
veyed into ten parts of equal width east and west; that they then 
appraised said land claim and improvements at $4,900.00, making 
each heir’s part $490.00. 3 

That said ten parts into which said claim was so surveyed and 

divided were designated as lots, numbered from lot No. one on 
20 tlhe west side of said claim to lot No. 10 on the east side thereof, 
inclusive. 7 | 


ox 
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That lot No. 1, containing twenty-five acres one rood and two 
i — valued at $500.00, was selected by Henry C. and Samantha 
orse and was set apart to her. 

That lot No. 2, containing 26 acres 2 roods and 37 perches, valued 
at $550.00, was selected by J. P. Shockley and his said wife, Jerusha 
Shockley, and was set apart to her. 

That lot No. 3, containing 28 acres 2 roods and. 24 perches, valued 
at $400.00, was selected by said Henry S. Burlingame and his wife, 
| - the said Druzilla Burlingame, and was set apart to her. 

4 That lot No. 4, containing 30 acres 1 rood and 15 perches, valued 

| at $1,500. 00, was selected by said Amos C. Short (called in said com- 

missioners’ report Clark Short) and was set apart’to him. 

That lot No. 5, containing 31 acres 3 roods and 21 perches, valued 
at $400.00, was selected by Esther Short, as guardian for said Maxey 
B. Short, and was set apart to him. 

That lot No. 6, containing 33 acres 1 rood and 4 perches, valued 
at $300,00, was selected by J. P.Shockley, as guardian of said Alfred 

D. Short, and was set apart —. 
21 That lot No. 7, containing 34 acres 2 roods and ten perches, 
valued at $300. 00, was selected by Esther Short, guardian of 
said Grant H. Short, and was set apart to him. — 

That lot No.8, containing 35 acres 3 roods and 9 perches, valued 
at $250.00, was selected by said Esther Short, as guardian of said 
Matilda Lawrence, then Matilda Short, and was set apart to her, 
- the said Matilda. 

That lot No. 9, containing 36 acres 3 roods and 34 perches, valued 
at $300.00, was selected by said Esther Short, as’ guardian for said 
Hannah E. Short, and was set apart to her. 

That lot No. 10, containing 37 acres 2 roods and 22 perches, valued 
at $400.00, was selected by said William Kelly, as agent for said 
Curtis F. Short, and was set apart to him. 

That sums of money were paid by those of the said heirs whose 
allotments exceeded in value the sum of $490.00 to those of the said 
heirs whose allotment was valued at less than that amount in such 
a as to make the said division and allotment equal and equita- 

le 

That said report of said commissioners was accepted and approved 

by said probate court, and it was ordered and decreed by said 

22 court that said partition be final and that each of said heirs 

should have in their own right the property set apart to them. 

That before confirming said partition satisfactory evidence was 
produced to said probate court, showing that each of said heirs re- 
ceiving a portion of said land of less value than other portions 
thereof had, as aforesaid and now here alleged, been satisfactorily 
paid or secured for such inequality in value of said portions. 

' - That Henry E. Morse, husband of Samantha, his wife; J. P. 
Shockley, husband of Jerusha, his wife; Henry S. Burlinghame, 
husband of Druzilla, his wife, and A. J. Lawrence, husband of Ma- 

tilda, his wife, are now living. 

23 That on the 3rd day of February, 1864, the said Grant H. 
Short was a minor, under the age of twenty-one years, and 
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was the owner in fee of the said lot No. 7, which is the identical 
premises described in plaintiff’s said amended complaint, and was 
then in possession thereof. 

That on or about that said date Curtis F. Short, upon a petition 
duly made and presented to the said probate court of said Clarke 
county, Washington Territory, was duly appointed by said court 
guardian of said Grant H. Short and of :his estate. 

That at the time of said appointment of said Curtis F. Short as 
such guardian he duly qualified and entered upon his duties as such 
guardian. | : 
That at the date last above mentioned said minor, Grant H. 
24 ' Short, was indebted to different persons in considerable sums 

of money for actual necessaries to him furnished at his re- 
uest. 
A That between the last-mentioned date-and the 7th day of Febru- 
ary, 1865, said minor was obliged to have still further money to pay 
for his necessary clothing, support, and: maintenance, and was then 
indebted, therefore, in a still further and considerable amount of 
~ money, and that he was then in actual need of means for his neces- 
sary support and maintenance. 3 

That he neither owned nor possessed ‘any property wherewith to 
pay the said indebtedness except the said land now in controversy 
In this action, and that he had no other means wherewith to obtain 
the necessary supplies he was in need of. 

That he was then nearly twenty years of age, and, with his full 
consent and approval, his said guardian,:on or about said 7th day of 
February, 1865, made and presented his petition to said court in 
due form of law, shewing said facts and-the other facts required by 
law, and praying said court to make an order to sell said real estate 
to raise money to meet said actual wants of said minor. 


That said probate court thereupon duly made and entered upon | 


its records an order fixing March 6th, 1865, for hearing said 
25 petition and caused due and legal notice to be given to all 
persons interested of the time and place of hearing said pe- 
tition. , 3 

That March 6th, 1865, due proof being first had that due notice 
of the time and place of the said hearing had: been given under 
proofs offered, being heard for and against granting the prayer of 
said petition, the said court duly made and entered upon its records 
an order directing the sale of the said real estate of the said minor, 
Grant H. Short, by his said guardian, Curtis F. Short. 

That thereupon due notice of the time, place, and conditions of 
such sale was given, as required by law,:by said guardian, and that 
on or about the 24th day of April, 1865, in pursuance of said order 
of sale and said notice, said guardian duly sold the said land in con- 
troversy at public auction to the defendant, Nicholas Schofield, for 
the sum of $785.00 in U.S. gold coin, he being the highest and best 
bidder therefore and that being the highest sum bidden for the 
same. : 

That said purchase-money was paid to said guardian on the day 
of sale. 3 
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26 That on or about April 26th, 1865, said guardian made due 

return and report of said proceedings and sale to said court, 
and that on or about the 2Y¥th day of April, 1865, said probate court, 
after hearing and considering proofs establishing the regularity of 
said sale, duly made and entered upon its records an order confirm- 
ing said sale and directing said guardian to make a good and suffi- 
cient deed of conveyance of said land to the said purchaser, Nicholas 
Schofield. ; 

That thereafter, in pursuance of said order of confirmation of sale 
and directing said guardian to make said conveyance, said guardian 
did, on the 29th day of April, 1865, make, execute, and deliver a 
deed to the said land to the said purchaser, Which said deed was 
duly recorded May Ist, 1865, in deed records of said Clarke county, 
Washington Territory; that said deed was made by said guardian 
and received by said defendant, Nicholas Schofield, in good faith at 
the time, believing it to bea good and sufficient deed in law to 
convey the title to said purchaser of the land therein described, 
which was the land belonging to said minor and ordered sold, and 
sold by said guardian, and the sale of — was as aforesaid confirmed 

by said court, and the identical tract of land in controversy ; 
27 but that the defendants in this action now learn that said 

deed was defective in this: That the scrivener who drew said 
deed by mistake omitted to insert therein and to set forth at large 
the original order avthorizing and directing said sale of said real 
estate by said guardian as required by law then in force directing 
and providing what such deeds should recite and contain, and that 
said omission and defect in said deed creates.a cloud upon these 
defendants’ title to said premises, which is a great and continuing 
injury to them. ; 

That all of said sum of $785.00, the said purchase price of said 
land so as aforesaid paid to said guardian, was by said guardian duly 
paid to his said ward and for his actual use and for actual neces- 
saries required by him, all of which will more ‘fully appear by the 
records and files of said probate court, which is hereby referred to 
and made a part of this answer. 

That at no time since or before the commencement of this action 

has the plaintiff nor any person through whom he claims 
28 title paid or offered to pay to these defendants the said pur- 

chase price for said premises, amounting to $785.00, or its in- 
terest, or any part of either. : 

That at the time of purchase of said premises by defendant, Nicho- 
las Schofield, the same was wholly unimproved land, and the full 
cash value was paid for said land at the time of the purchase. 

That immediately tipon receiving said deed for said premises from 
said guardian these defendants in good faith took possession of said 
lands and commenced improving the same. __. 

That they fenced it, erected buildings thereon, and have cleared 
the larger portion thereof and have paid taxes thereon, amounting 
annually to not less than $20 dollars. | 
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That these improvements placed thereon, the taxes paid, and the 
purchase-money, counting legal. interest thereon from the time of 
paying the same, would now amount to $5,009.00, or thereabouts. 

That all these facts were known to the plaintiff and his 
29 grantors as well now as at the times said money was ex- 
pended and said improvements were made by these defend- 

ants. 

That for more than eleven years next ‘after said minor, Grant H. 
Short, became twenty-one years of age he daily witnessed the im- 
provements these defendants were making upon said premises, and 
that during all this time he acquiesced in all the proceedings of the 
probate court and in all the said acts of his said guardian and in 
these defendants’ title to the same and in their claim to the posses- 
sion thereof as against all the world, and that he thereby and by 
retaining the said purchase-money, and in many other ways, fully 
‘atified and confirmed all the said acts and proceedings by which 
these defendants acquired possession of ‘said lands and their said 
claim to hold and own the same in their‘own right. 

That said defendants were at the time of said guardian’s sale, ever 
since have been, and now are husband and wife. 

That defendant, Nicholas Schofield, on the 8th day of No- 

30 vember, 1872, by deed conveyed all his title and interest to 

said premises to the defendant, Mary Schofield, and that on 

the same day said deed was duly recorded in deed records of said 
Clarke county. 

That each of said children of said Amos M. Short so represented 
by guardian in said partition was, at the time thereof, a minor, but 
that each of them has long since attained the age of majority, and 
that each of said children of said Amos: M. Short have, since said 

partition was made, and being of :lawful age and competent 
31 so to do, have for a valuable consideration, sold and conveyed 

to other persons the portions of land so allotted and assigned 
to them as hereinbefore stated, respectively, in and by said proceed- 
ings and decree of division and partition, and that the interests of 
said children, respectively, who were so. under guardianship was 
_ sold by their said guardians by order of said probate court for their 
benefit, and the proceeds of such sale received! by said guardians 
and used and appropriated for the support, maintenance, and edu- 
cation of said children during their minarity. 

That said Esther Short purchased in her ‘lifetime one or more of 
said lots of land embraced in said partition, and sold portions of 
said lots as attorney-in-fact for one or more.of said children and 
heirs of said Amos M. Short, and that each and all of said children 
and heirs-at-law of said Amos M. Short and his said widow, Esther 
Short, assented to, acquiesced in, and ratified and confirmed for 
many vears before the commencement of this action, by many acts 
that appear by tne public records of said Clarke county and by many 
other acts, said partition of Amos M. Short’s part of said donation 

land claim amongst said children, as hereinbefore stated. 
o2 That since the purchase of the said land in the said 
amended complaint described by said defendant, Nicholas 
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Schofield, from said guardian of said minor, Grant H. Short, as 


aforesaid, defendants have erected and made and caused to be made 


and placed upon said land in good faith lasting and permanent im- 
provements of the value of more than $1,500.00, and have ever since 
been in the adverse possession of said land, claiming to own and in 
good faith believing that they did own the same, and were so in 
possession at the time when plaintiff and those under whom he 
claims took and received the conveyances under which plaintiff 
claims title to said land, and the plaintiff and his said grantors, at 
the time of taking said conveyances, knew that defendants were in 
the actual, visible, notorious, and exclusive adverse possession of 
said land, and they had all full knowledge and notice of all the 
matters and things hereinbefore stated, and that plaintiff paid noth- 
ing for his pretended title to and interest in said premises in his 
said amended complaint described. 
That defendants pray that this honorable court, as a court 
33 of equity, may enquire into the matters and things in this 
separate answer and defense addressed to the judge of this 
court, and that if upon such enquiry the court shall find the allega- 
tions therein contained to be true, then and in that event that the 
plaintiff be decreed and declared to be estopped in equity from 
asserting said or any claim to said land or any interest therein ; and 
that the deed of said guardian, Curtis F. Short, be reformed in the 
respect wherein it is defective, and that the title of the said defend- 
ant, Mary Schofield, thereto be forever quieted as against plaintiff 
and all persons claiming or to claim the same by, through, or under 
him; that said defendant, Mary Schofield, be decreed to be the equi- 
table owner thereof and entitled to retain the possession of the sate, 
and for such further and other relief as may be just and equitable ; 
and that defendants recover their costs and disoursements in this 


action of the plaintiff. 
FRANK CLARK anp 
B. F. DENNISON, 
Attorneys for Defendants. 
34 TERRITORY OF WASHINGTON, \ | 
County of Clarke, a 


Nicholas Schofield, being duly sworn, on oath says he is one of 
the defendants in the above-entitled action; that he has heard the 
foregoing answer read and knows the contents thereof, and that 
he believes the same to be true; also that he verifies this answer as 


well for his codefendant as for himself. 
NICHOLAS SCHOFIELD. 


Subscribed and sworn to before me this 7th day of April, A. D. 


1882. 
FRANK CLARK, 
Notary Public. 


34} [ Endorsed ) No. —. John W. Brazee, plaintiff, vs. Nicholas 

and Mary Schofield, defendants. Amended answer. Filed 
April 7th, 1882. G. T. McConnell, clerk. Dennison & Clark, attor- 
neys for defendants. 


pies " $ q ma 5 
ay iin oe 5 2g Papeeiek 3 35 + Pe j ‘ . ¥ gS 
e gS last Pita T oe bagi Sabie Kia rf) a EER Hee Me eS mnt tes me jeg a OPS de ‘ se Lia aa 
RPS Y S f 3 nae 2S ct ry tan Oe ia St Calais See See ai pat siing Ee, ca, 2 ORT toh Se Re ees eae be a Ror hire ahs aR Bick ia 
: 3 ae ‘ ‘ Loss ‘ a 
. «kaa pr aes * eh eae) 


ee ee 


MRE LENE LALO CLE AN mR 


cal Rn tne so one 
tome. 


ee ne eee Ee 
NP OIE ALI I AM ET Pa se 


» hm 


JOHN W. BRAZEE VS. NICHOLAS SCHOFIELD ET AL. 


30 In the District Court of the Second Judicial District of Wash- 
ington Territory, Holding Terms at Vancouver, for the 
Counties of Clarke and Skamania. 


JoHN W. BRAZEE, Plaintiff, 
vs. 
NIcHoLAS SCHOFIELD and Mary SCHOFIELD, Defendants. 

Now comes the plaintiff, by his attorneys, L. Holmes and North- 
rupand Gilbert, and demurs to the following portions of the amended 
answer of the defendants her ein, to wit: To the first separate answer 
and defense, to the fourth separate answer: and defense, to the sixth 
separate answer and defense, beginning o1) page 10 of said answer, 
for the reason that said separate answers and none of them contain 
or state matters sufficient to constitute a defense. 

L. HOLMES 
NORTHRUP AnD GILBERT, 
| Attorneys for Plaintiff. 


3} {Endorsed:] No.—. John W. Brazee, plaintiff, vs. Nicholas 

and Mary Schofield, defendants. Demurrer. Filed April 17th, 
1882. G.T. McConnell, clerk. L. Holmes — attor- 
neys for plaintiff. 


OG In the District Court of the Second j udicial District, Holding 
Terms at Vancouver. 


JOHN W. BRAZEE , Plaintiff, 
v8. 
NICHOLAS SCHOFIELD and Mary ScuoriEesn, Defendants. 


This cause coming on to be heard upon demurrer to the amended 
answer, the said plaintiff appearing by W. B. Gilbert, of counsel, and 
defendants by Frank Clark, Esq., and B: F. Dennison, Ksq., their 
attorneys, the said demurrer is waived as'to the sixth separate de- 
fense in said answer, and as to the remainder thereof is overruled, 
by consent of parties. It is ordered that plaintiff have forty days 
in which to reply to said amended answer. 

JOHN P. HOYT, 
"Judge of said Court. 


[Endorsed :] Brazee vs. Schofield. Entered of record and filed 
April 29th, 1882. G. T. McConnell, clerk. : 
37 TERRITORY OF WASHINGTON, aie 
County of Clarke, ‘aS. 
In the District Court of the Second Judicial District of Washington 
Territory, Holding Terms at Vancouver. April Term, 1882. 
Joun W. Brazer, Plarmtiff, 


‘S. 
NICHOLAS SCHOFIELD and Mary ScHorirE._p, Defendants. 


And now comes the plaintiff, John W. Brazee, and for reply to the 
separate answer and defense, as set out at the beginning of page 
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No. 3 of said amended answer, denies that these defendants for a 
long time prior to or at the time of the commencement of this 
action or ever since have been or now are the owners in fee or other- 
wise entitled to the possession of the whole of said parcel of land or 
any part thereof, or the premises in plaintiff’s amended complaint 
described. ened 
lst. And in reply to defendants’ 1st separate answer and defense 
this plaintiff admits title is derived through, under, and by 
38 virtue of certain deeds executed by Grant H. Short and 
others, the heirs-at-law of Amos M. Short, deceased, to one 
Samuel R. Whipple ¢e al. in the years 1877 and 1878; but plaintiff 
denies that the alleged visible, notorious, and actual possession of 
said premises by said defendants was under claim or color of title 
or in good faith at the time of the execution of the deeds of the 
heirs-at-law as alleged, or before or since said.time; denies that 
the alleged possession was adverse to the true owners at any time; 
denies that said open and visible possession has ever extended to the 
whole of said premises or any more than 3} thereof, and denies that 
said deeds were or are null or void as against said defendants. 
2d. And in reply to defendants’ second separate answer and de- 
fense this plaintiff denies that defendant, Nicliolas Schofield, in 
April, 1865, entered into possession of said premises in plaintiff’s 
amended complaint described under claim or colour of title or in 
good faith; denies that he became the purchase- thereof, as alleged, 
in good faith, and denies that defendants have ever since 
39 been in the adverse possession thereof under claim or colour 
of title or in good faith, and denies that defendants could 
claim under color of title or in good faith to be the owners in fee or 
otherwise of said land, or that the possession thereof by the defend- 
ants could be or was adverse. This plaintiff, for further reply, 
denies said alleged guardian’s sale was made by any authority, or 
that the probate judge from whom the decree of sale of said land 
was given had jurisdiction of the subject-matter or of any of the 
parties in interest; and denies that defendants have expended in 
improvements fifteen hundred dollars on said land, or that they are 
entitled to offset an amount equal to any damage that plaintiff may 
recover against the defendants for withholding the possession of the 
said premises from him. 
And for reply to defendants’ third separate answer and defense 
laintiff denies that plaintiff’s grantors or any person under whom 
i claims title to the land in controversy has not been seized or pos- 
sessed of the same or any part of the same, or of any interest or estate 
therein within twenty years next before the commencement 
40 of this action ; and denies that said defendants or those under 
whom they claim have been continuously in the open or 
‘visible or notorious or exclusive possession of said land for 20 years 
or any period more than 17 years, and denies that said possession 
was adverse or under claim or color of title or in good faith, and 
denies that defendants have held said land under color of title for 
any period of time whatever, but avers that such possession was 
without title or color of title whatever. 3 
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Ath. And for reply to the 4th separate answer and defense plain- 
tiff denies that defendants have been in the adverse possession of 
said land under claim or color of title or in good faith fur more 

than 10 years or any period of time.: 
41 And for reply to the fifth separate: answer and defense the 
plaintiff denies that the alleged purchase of said lands by 
defendants in April, 1865, was duly or legally authorized by an 
order, or was duly or legally made or entered of record by the pro- 
bate court of the county of Clarke, Washington Territory ; denies 
that said sale was duly confirmed by said probate court on the 29th 
day of April, 1865, or at any time; denies ‘that any legal or valid 
deed was made or executed by said guardian on said date or at any 
time in pursuance of said order or otherwise, and avers the fact to 
be that said pretended order of sale and alleged confirmation thereof 
and alleged guardian’s deed were each and all wholly illegal and 
void, and that the said probate court had neither jurisdiction of the 
subject-matter of said proceedings or of the:person of said minor or 
of any of the parties in interest, for the reason that said petition 
did not contain the requisite averments as required by law, and that 
said minor owned but an individual one-tenth interest in said land 
at the time said alleged proceedings were had ; that no notice 
42 was given of of said alleged petition to sell, nor was a copy of 
the order of the probate court to appear and shew cause why 
said land should not be sold served on said minor or any person in- 
terested, as required by law, nor was said order to all parties inter- 
ested to appear and shew cause why said lend should not be sold 
published as required by law. . 

And said alleged order of sale was made at chambers, and not at 
a regular term of said court, as required by law. 

And denies that this plainuff ought not to have or maintain this 
action because the same was not commenced within three years next 
after said pretended sale or such alleged confirmation thereof was 
had. : : 
And denies that this plaintiff ought not to maintain this action 
because the same was not commenced within three years next after 
the removal of any disabilities they may have been laboring 

under. , 
43 And for reply to the sixth separate defense and the equita- 

ble defense of said defendants the plaintiff denies that said 
Esther Short was, in the month of April, 1856, or at any time, duly 
or legally appointed guardian of the person or estate of said Grant 
HI. Short, and avers that said pretended and alleged appointment 
of said Esther Short as guardian of said minor was and is wholly 
illegal and void. a 

Denies that on the 28th day of July, 1856, or at any time, any 
legal petition was filed for partition of said real estate of the said 
Amos M. Short, deceased, or that said probate court duly or law- 
fully appointed said alleged appraisers to divide said donation claim 
of Amos M. Short among his said children or heirs-at-law ; denies 
that any portion of said claim had at said date, or at any time be- 
fore the year 1874, been allotted or set apart to said Amos M. Short; 
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denies that petition for partition set forth or contained the state- 
ment that a final settlement of the accounts of said administrator of 
the estate of said Amos M. Short had been had. 
Denies that said Wm. Kelly was legally appointed agent 
44 of said Curtis F. Short by said probate court, and avers that 
in said proceedings said probate court had no jurisdiction of 
the person of said Curtis F. Short and no authority to appoint such 
agent. 

Denies that any warrant was ever issued to such appraisers by 
said probate court for the purpose of such appraisement or division, 
or for any purpose. 

Denies that said commissioners ever notified said Curtis F. Short 
of their meetings or proceedings in said matter. 

Denies that said report of such commissioners ‘was duly or law- 
fully accepted or approved. 

Denies that satisfactory evidence or any evidence was produced 
to said probate court showing that each of said heirs or any of said 
heirs receiving a portion of said land of less value than other por- 
tions thereof had been paid or secured for such inequality i in value 
of said portions. 

And this plaintiff alleges that the whole of said alleged proceed- 
ings for partition were wholly illegal and void, and that said court 
had no jurisdiction of the said subject-matter nor ‘of the parties to 

said proceedings, and that no notice of said proceedings was 
45 given as required by law, and no decree of partition was ever 

made or entered by said probate court as required by law ; 
denies that on the 3rd day of February, 1864, or at any time, said 
Grant H. Short was the owner in fee or otherwise of said lot 7, or 
that he then or at any time ever owned any more than an undi- 
vided one-tenth interest in said land, and denies that he was then 
in possession of said tract other than as the owner of an undivided 


‘one-tenth of the same. 


Denies that on said last-named date or at any time said Curtis F. 
Short was upon a petition or otherwise appointed by said court 
guardian of said Grant H. Short or of his estate. 

Denies that said Curtis F. Short ever duly entered upon the dis- 
charge of the duties of such office, but avers that said alleged ap- 
pointment was wholly illegal and void. 

Denies that said debts of said minor were for actual necessaries 
to him furnished or at his request, and denies that said debts or 
any of them were legal debts or that his estate was chargeable 

with the same or any of them. 
46 Denies that between said — and the 7th day of February, 

1865, said minor was obliged to have still furtlier money or any 
money to pay for his necessary clothing or support or maintenance, 
or was then or there indebted therefore in any amount of money ; 
and denies that he was then in actual need of means for his support 
or maintenance, and avers the fact to be that at said date and fora 
long time prior thereto said minor was fully able to earn his own 
living, and that by far the greater part of said alleged debts were 


16 JOHN W. BRAZEE VS. NICHOLAS SCHOFIELD ET AL. 


claims for money alleged to be due for liquors and saloon bills of 
said minor and fictitious claims of a kindred nature. 

Denies that said minor possessed no other property than said 
land, and avers the fact to be that he then had a valid claim of 
$343.00 against the estate of Esther Short, :which estate was solvent. 

Denies that said minor had no other means wherewith to obtain 
the necessary supplies needed by him, and alleges that said minor 
was in good health and strong and well able to earn wages more 

than sufficient for all his needs. 
47 Denies that said petition of said Curtis F. Short shewed 

said facts as alleged in said answer or that said petition 
shewed other facts as required by law, and alleges that said petition 
shewed upon its face that said minor had. said claim against said 
estate of said Esther Short, deceased, and :that said alleged claims 
upon which and for the payment of. which said land was sought to 
be sold were wholly illegal and void claims, and said petition showed 
that there was no legal or other necessity or other necessity for sell- 
ing said land; that said petition contained no description of said 
tract in controversy nor any description of any land whatever. 

Denies that said probate court duly made or entered upon its 
records an order fixing March 6th, 1865, or any date for hearing 
of said petition, and avers that said order was wholly void, for 
the reason that the court had no jurisdiction to make the same. 

Denies that said court caused due or legal or any notice to be 
given to all or any persons interested of the time or place of hear- 

ing such petition or that any such notice was given whatever. 
48 Denies that due proof or any proof was ever given or had that 
due or any notice of the time or place of said hearing had been 
had or given,.and denies that any proofs were offered or heard for 
or against the granting of said petition. — 

Denies that said court duly made or entered upon its record an 
order directing the sale of said real estate, but. avers. that the said 
order of sale was wholly illegal and void, for the reason that said 
court had no jurisdiction to make the same, there having been no 
legal petition presented and no notice having been given of hearing 
therein, either to said minor or to any party or persons interested 
therein. 

Denies that due notice of the time or plaee of such sale or the con- 
ditions thereof was given, as required by law, and avers that the 
only notice attempted to be given in said matter was a notice pub- 
lished in the , published at Olympia, in Thurston county, in 
said Territory ; whereas at said time two ‘weekly newspapers were 

regularly published in Vancouver, in said county of Clarke, 
49 and of general circulation therein. | 
Denies that said guardian duly sold said Jand in contro- 
versy, and avers that said attempted sale was wholly illegal and 
void on account of the said defects in said proceedings as above set 
forth. 

Denies that said court heard proof establishing the regularity of 

said sale or that said court duly made or entered upon its records 


Sy . =e ee oe a I a ha a ian ai Tt : 
ee ee , at ne Te Ee Se ee ee — ; Sak hee te — 


JOHN W. BRAZEE VS. NICHOLAS SCHOFIELD ET AL. 17 


any order confirming said sale or directing said alleged guardian to 
make a deed of said land. SSE 
Denies that said deed was made by said alleged guardian or re- 
ceived by said Schofield in good faith, and denies that said Curtis 
F. Short believed the same to be a good or sufficient deed in law to 
convey title to said purchaser, and denies that said land belonged to 
said minor or that any more than an undivided one-tenth part 
thereof belonged to said minor. : 
Denies that said sum of $785 or any more than a small portion 
— was paid to said ward or for actual necessaries required by 
1im. | 
Denies that the full cash value of said land was paid there- 
50 for, and alleges that at and prior to the said attempted sale, 
| on the — day of , 1865, said land was fully worth the 
sum of two thousand dollars. , 
_ that said defendants in good faith took possession of said 
and. . 
Denies that said improvements placed on said land, the taxes so 
paid, and the purchase-money, with interest thereon from the time 


of paying the same, now amount to $5,000.00 or any more than, 


Denies that during said period of eleven years or any period said 
Grant H. Short daily witnessed such or any improvements of the 
defendants, and denies that, during said or any period, he acquiesced 
in the same; that he acquiesced in the claim of defendants to own 
said land or to the possession thereof, and denies that thereby or 
otherwise, or by retaining said or any purchase price or in any 
other way, he ratified or confirmed all or any of sae acts or proceed - 
ings. 

That as to whether or not all or any of the other children of 
Atmos Short and Esther Short have, by guardian or otherwise, con- 
veyed to other persons any portion of land, or allotted or attempted 

to be allotted to them or either of them, in such alleged par- 
51 tition this plaintiff has not knowledge or information suffi- 

cient wherewith to form a belief; that as to whether any such 
proceeds of any such guardian’s sale were used or appropriated for 
the support or maintainance of such children or either of them 
during minority the plaintiff has not knowledge or information 
sufficient to form a belief. | 

That as to whether or not all or any of said children or heirs of 
Amos M. Short or his said widow assented to or acquiesced to or 
acquiesced in or ratified or confirmed for many years or for any 
time or at all in any manner said partition or attempted partition 
this plaintiff has no knowledge or information sufficient to form a 
belief, and therefore denies the same. 

Denies that defendants have made or caused to be made or 
placed upon said land in good faith or otherwise lasting or perma- 
nent improvements of the value of more than $1,500 or of any value 
whatever exceeding the sum of $500. 

Denies that defendants have ever since or at any time been in 
the adverse possession of said land, or that in: good faith they 
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claimed or could claim to own the same, and denies that 
52 they were so in possession at the time when plaintiff or those 

under whom he claims took or received the conveyances or 
any of them under which plaintiff claims title to said land. 

Denies that the plaintiff or his grantors or any of them at the 
time of taking such conveyances or at any time knew that defend- 
ants were in the notorious or exclusive or adverse possession of said 
land, or that they had knowledge of any of the matters or things 
stated in said answer, save and except as admitted by this reply ; 
deny- that plaintiff paid nothing for his title or interest in said land, 
but avers that he paid therefor the sum of $400, four hundred 
dollars. 

Wherefore plaintiff demands judgment against the defendants as 
demanded in his amended complaint. 

| L. HOLMES, 


Attorney for Plaintiff. 
STATE OF OREGON, = 
County of Multonmah, "as 


53 I, Jno. W. Brazee, being duly sworn, say: T am the plain- 
tiff above named, and think the foregoing reply is true, as I 


verily believe. 
J. W. BRAZEE. 


Subscribed and sworn to before me this 2d day of June, A. D. 
1882. ) 
[skAL.] | FRED. V. HOLMAN, 
Commissioner of Deeds for Washington Territory. 
Resident at Portland, Oregon. 


54 [Endorsed :] John W. Brazee, plaintiff, vs. Nicholas and 
Mary Schofield. Reply to amended answer. Filed June 2nd, 
1882. G. T. McConnell, clerk. 
55 TERRITORY OF WASHINGTON, | ~ 
County of Clarke, f 


In the District Court of the 2nd Judicial District of Washington 
Territory, Holding Terms at Vancouver. 


JOHN W. Brazeer, Plaintiff, 
vs. . 
NICHOLAS SCHOFIELD and Mary ScHoFIELD, Defendants. 


Now, on this ninth day of November, 1882, this cause being called 
in its order, the plaintiff being represented by Messrs. Holmes, Gil- 
bert and Williams, his counsel, and the defendants by Messrs. 
Clark and Dennison, their counsel, and said. parties, plaintiff and 
defendants, by their respective counsel, waive a jury and consented 
that the court should hear and determine this cause, and upon 
motion and by consent of both plaintiff and defendant-, by their 
respective counsel, it is ordered by the court that John W. Cochran 
be, and he hereby is , appointed and sworn short-hand reporter in 
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this cause to take the evidence in short-hand, and, if required by 

either party or the court, to transcribe the same into full and 
56 complete long hand; and it is further ordered by the court that 

said reporter shall be paid by said parties plaintiff and de- 
fendant equally in the first place and the same charged in the bill 
of costs to abide the event of this suit; and the court having heard 
all the evidence and allegations of the parties when court adjourned 
until to-morrow morning at nine o'clock. : 


And on Friday, November 10th, 1882, the following : 


JOHN W. BRAZEE 7 
vs. 
NICHOLAS SCHOFIELD and Mary ScHOFIELD. 


Now, on this 10th day of November, 1882, this cause comes on to be 
further heard, the parties plaintiff and defendant being represented 
as heretofore, and the court having heard part of the argument of 
counsel. 


And on Saturday, November 11th, 1882, the following: 


JOHN W. BRAZEE 
v8. 
MARY SCHOFIELD and NICHOLAS SCHOFIELD. 


57 Now, on this eleventh day of November, 1882, the court, 

having heard all the evidence and allegations of the parties, 
the argument of counsel, takes the same under advisement, and it 
is agreed and stipulated in open court by and between the plaintiff 
and defendants, by their respective counsel, that. the court may 
render decision and judgement and the same be entered in vacation 
to all intents and purposes as though made, rendered, and entered 


in term time. : 
JOHN P. HOYT, Judge, &c. 
And on Wednesday, April 4th, 18S3, the following : 


JoHN W. BRAZEE 
v8. : 
NICHOLAS SCHOFIELD and MAry SCHOFIELD. 


On motion of counsel for defendants in this case, it is ordered 
that the evidence taken down in short-hand at the ‘hearing be trans- 
lated, and that the same be filed as part of the evidence in this case, 
and that tie expense of translating be taxed with other costs, the 
same being in pursuance of the consent heretofore given in open 
court by counsel of the respective parties. : 


58 In the District Court of the Second Judicial ‘District of Wash- 
ington Territory, Holding Terms at Vancouver. 


J. W. BRAZEE vs. NICHOLAS SCHOFIELD and Mary ScHOFIELD. 


The only preliminary question in the case which has not been 
determined on demurrer to the pleadings therein is as to whether or 
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not the plaintiff, under the circumstances disclosed, is the party in 
interest, so as to authorize him to maintain this action, and as the 
conclusion to which I have come as to the merits of the controversy 
makes it unnecessary for me to decide said:question in the suit I 
shall express no opinion in regard thereto. ‘As to the merits of the 
case, I would say that I am of the opinion that the alleged proceed- 
ings in partition had in the probate court of Clarke county were 
void and of no effect as such, and that thereby the legal title 
59 of the several tenants in common to an undivided interest 
in the whole tract of land sought to.be partitioned was not 
divested, but that the said alleged proceedings were properly ad- 
mitted in evidence as tending to show the existence of certain facts, 
in the light of which the acts of the said tenants in common should 
be viewed ; and, interpreting the act of each. and all of them in con- 
nection with the facts made to appear by said attempted partition 
proceedings I am of the opinion that they are each and all equi- 
tably estopped from asserting, as against each other, any title to any 
of said tract of land excepting the portion set apart.and selected by 
each in the said attempted partition proceedings. This, as it seems 
to me, would have been the case beyond queston had_ the title of 
said tenants In common been perfect and they all of full age at the time 
when said proceedings were had; but the fact that at such time 
many of the co-tenants were minors, and that their title thereto was 
indefinite and prospective, 7s, of course, circumstances which 
60 initiate somewhat against such estoppel, but in view of the 
fact that a long time elapsed after all of said minors had be- 
come of age, and several years after the title of said co-tenants to 
said tract had been perfected, before the deed- under which plaintiff 
claims were made, and that the making of said deeds were the first 
acts upon the part of any of said co-tenants tending to show a want 
of acquiesence in said partition proceedings, I think that it was 
then too late for them to be allowed thus‘to set aside rights which 
had been acquired and possessed by virtue of their former acts in 
affirmance of the said partion of said tract: of land. 

It follows, from what has been said, that if plaintiff can assert any 
title to the land in question in this action it is that derived from 
Grant H. Short, the heir to whom this parcel was set apart in said 

attempted partition proceedings, and I ain of the opinion that 

61 he cannot assert any title thus derived as against these de- 
fendants, for while it is probable that the sale of said land at 
guardian’s sale was void and insufficient to divest the legal title, yet 
the fact that at the time such sale was made the said Grant H. Short 
was almost twenty-one years of age; that’ he was present at such 
sale and actively engaged in inducing bids therefor; that the full 
value of said land was realized at such sale and applied to the ben- 
efit of such minor; that more than eleven years elapsed after he be- 
came of age without his doing anything to show any dissatisfaction 
with such sale, during all of. which time.he was enjoying the pro- 
ceeds thereofand knowingly allowing the purchaser to make costly im- 
8 myo on said land without any objection on his part, — placed 
im in such a position that at the time he made the deed under 
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which plaintiff claims a court of equity would not allow him to 
assert his title as against the defendants or those claiming 
62 under them. It follows, from what has been said, that though 
_ the legal title to the land in controvery is in the plaintiff, yet 
‘a court of equity will not allow it to be enforced as against the de- 
fendants, and that there must be a judgement in their favor. 
Let findings and a decree be prepared and submitted. 


Olympia, March 8th, 1883. 
JOHN.P. HOYT, 
Judge of said: Court. 


63 [Endorsed :] District court at Vancouver. John W. Brazee 
vs. Nicholas Schofield e¢ al. Opinion. Filed March 9th, 1883. 
G. T. McConnell, clerk. 


(64 1. Was Grant H. Short and the other heirs- at- law: of Amos 
M. Short, each and all of them, out of possession of the land 
in controversy at the time they executed and delivered their deeds 
to — R. Whipple in 1877 and 1878? 
es 
2. At the time said deeds were executed and delivered to Samuel 
R. Whipple were the defendants or either of them i in the exclusive 
and adverse possession of said land ? 


Yes. 

3. In what year did Grant H. Short become twenty. one years of 
age ? : 
; In 1866. - 
65 4. Was the defendant, Nicholas Schofield, continuously in 


the exclusive and adverse possession of the lands in contro- 
versy from April, 1865, until he conveyed the same to the defend- 
ant, Mary Schofield, in November, 1872? 
Yes 


Has the defendant, Mary Schofield, been continuously in the 
aman and adverse possession of said lands since November, 1872, 
until the present time ? 

Yes. 

6. Was Grant H. Short in the exclusive and vee possession of 
the land in controversy by guardian from the time of the alleged 
partition, in 1856, until the sale thereof by his guardian, in 1865? 

Proof does not show. 
66 7. Was the alleged guardian’s sale of the land in eontro- 
versy made for the purpose of paying “the just debts ” of 
Grant H. Short and of furnishing him with “ necessaries ?” 

Yes. 

8. Was Grant H. Short or any person claiming under him at any 
time returned or offered to return any part of the purchase-money 
paid by Nicholas Schofield to the guardian of Grant H. Short for 
the land in controversy ? 

No. 

9. Has Grant H. Short, since coming of age or at any time, done 
any act indicating his intention to disa-firm the sale or deed made 
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the deed to Samuel R. Whipple, dated March 16, 1878? 
No. 
67° 10. What is the value of the improvements put upon the 
land in controversy by the defendants since April, 1865? 

** $2,000.00.” 

11. What hennmnst of taxes have the defendants paid on said land 
since April, 1865 . 

“Twenty délloce each year.” ay 

12. What was the value of the land 1 in controversy in 1865? 

$800.00, gold. 

Also its present value ? 

$7,000.00. 

13. Have any of the heirs-at-law of Juin M. Short done any act 
at any time indicating his or her intention to disaffirm or not be 
bound by the alleged partition made in 1856, other than making 
their deeds to Samuel R. Whipple in 1877 and 1878? 

66 No.” 
68 14. From the time said. partition: was made, in 1856, until 
the making of their deeds to Samuel R. Whipple, in 1877 and 
1878, have each and all of said heirs acquiesced in said partition as 
made, and held and claimed in ssa the portions stolen to 
them ‘according to said partition ? : 

66 Yes. 9 

15. How much of the $785 paid by Schofield for the lands pur- 
chased at the guardian’s sale in 1865 was applied to the payment of 
the just debts of the minor, Grant H. — and for his support 
and maintaznance. 

“The whole.” 
69 16. Was — paid or secured to the several heirs entitled 
thereto for the purpose of equalizing the partition as made in 
1865 ? 

“ Yes.” 

17. In what year did Esther Short die? 

About 1862. 

18. Did the heirs who were minors in 1856, after becoming of full 
age, adopt the partition as made and assented to by their guardians 
in 1856 ? 

66 Yes. ”? 

19. Had Grant H. Short, before and after attaining his majority, 
notice of the proceedings in the probate court affecting his real es- 
tate ? 

6“ Yes.” 
70 20. Has Grant H. Short known all along since 1865 that 
Schofield was in possession of the land in controversy, culti- 
vating and i improving the same ? 

66 Yes.” : 

21. Were the proceeds of the guardian’s: sale applied to the use 
and benefit of Grant H. Short? 

* Yes.” 


by his guardian in 1865 to Nicholas Schofield, other then making 
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22. Were the proceedings in partition, report of commissioners, 
survey, and plat recorded in auditor’s office of Clarke county in Oc- 
tober, 1856? 

66 View 9 

22. Has the plaintiff “a valid subsisting interest” in the land in 
controversy, within the meaning of section 536 of the code? 


71 1. Did Henry E. Morse and Saiiawiili his wife, in 1857 
sell and convey to David Parker the lot of land designated in 
the _— partition proceedings in 1856 as ones 1? (“No. 1.”) 
66 es 
2. Did S. P. Shockley and Jerusha, his wife, iin 1858 sell and con- 
vey to Esther Short the lot of land designated in said partition pro- 
ceedings as lot 2?” (“ No. 2.”) 
66 Yes. 99 
72 3. Did Henry S. Burlingame and Druzilla, his wife, in 1865, 
sell and convey to Samuel N. Whipple the lot of land de- 
a any in said partition proceedings as lot 3? .  (“ No. 3.”) 
66 es 
4. Did Amos E. Short and wife, in 1859, sell ind convey to Lean- 
der Holmes the lot of land designated i in said partition proceedings 
as lot 4? (“ No. 4.”) 
oe es,” 
5. Did Maxey B. Short, in 1869, sell ale convey to William 
Ranck and wife the lot of land designated i in said partition proceed- 
ings as lot 5? (“No. 5.”) 


6. Did Alfred D. Short, in 1864, sell and convey to Julius Suiste 
the lot of land designated in said partition proceedings as lot 6? 


(“ No. 6.”) 
“ Yes.” 
73 7. Did Grant H. Short and wife and Curtis F. Short, as 


guardian of Grant H.Short, in 1864, mortgage to Geo. Beatty 

for $200 the lot of land designated i in said — sia folic as 
lot 7? (“ No. 7.”) 

66 Yes. > 

8. Did Curtis F. Short, as guardian of Grant H. Short, in 1865, 
sell and convey to Nicholas Schofield the lot of land designated in 
said artition proceedings as lot 7? (“7.”) 

es,” 

9. Did Andrew J. Lawrence and his wife, Matilda, i in 1867, sell 
and convey to Guy Hayden the lot of land designated in said par- 
tition Se as lot 8? (“No. 8.”) 


74 10. Did Hannah E. Short, in 1869, lt and convey to 
James E. Wyche the lot of land designated in said partition 
proceedings as lot 9? (“ No. 9.”) 
66 Yes 
11. Did Esther Short, acting under a power of attorney from Cur- 
tis F. Short, in 1858, sell and convey to Rufus :Ingalls seven acres, 
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more or less, of the lot of land designated in said partition proceed- 
ings as lot 10? (“ No. 10.”) 


* Yes.” 
12. Did Curtis F. Short, in 1860, sell and convey to FE. A. and C. 


W. Slocum the residue of the lot of land designated in said partition 
proceedings as lot 10? (‘ No. 10.”) 
“ Yes.’ 
13. Were the foregoing conveyances, if made, recorded in the au- 
ditor’s office of this county at or about the time they were made? 
“ Yes.” : 


75 [Endorsed :] District court, ond judicial district, at Van- 
couver. John W. Brazee vs. Mary Schofield eé al. Findings. 
Filed April 3d, 1883. G. 'T. McConnell, clerk. 


76 And on Thursday, April 5th, 1883, the following : 


Joun W. BRAZEE 
, VS. ag! 
Mary ScHOFIELD and NICHOLAS SCHOFIELD. 


This cause came on for trial at the last term of this court, sitting 
at Vancouver, and a trial by jury having been waived by the con- 
sent given in open court by counsel of. the respective parties, said 
cause was tried before the court without a jury. 

Whereupon the evidence, oral and documentary, introduced by 
the parties was heard, and the cause was submitted to the court for 
consideration and decision. 

And now, at this term, the court files its findings and decision in 
writing, wher eby it Is found and decided that the defendants have 
the better title to the land described in the complaint. 

Wherefore, by reason of the law and the findings aforesaid, it is 
ordered, adjudged, and decreed that the title of the defendants to 
said lands is valid and effectual as against the plaintiff and all per- 

sons claiming by, through, or under him, and that the de- 
77 ~— fendants have and recover of and from the plaintiff the costs 
and disbursements of the action, to be taxed, and that execu- 


tion issue therefor. 


[Endorsed :] District court, 2nd judicial district. John W. Brazee, 
pl'v'tf, vs. Nicholas and Mary Schofield, def’ts. Decree. 


78 JoHN W. BrazeEe, Plaintiff, 
v8. 
NicnoLAS SCHOFIELD and Mary ScHoFIELD, Defendants. 


Plaintiff hereby gives notice that he excepts to the findings, deci- 
sion, and decree of the court in the above cause, and that an appeal 
or writ of error will be taken by the plaintiff to the supreme court of 
the Territory of Washington, because of errors of fact and law pee 


by the court. 
LEANDER HOLMES, 
Ait’y for Plaintiff. 


7 
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79 | _ [Endorsed :] J. W. Brazee vs. Nicholas Schofield and Mary 

Schofield. Preliminary notice of exceptions taken, and that 
an appeal or writ of error will be taken. Filed April 5th,1883. G. 
T. McConnell, clerk. | 


80 In the District Court of the Second J udicial District of Wash- 
ington Territory, Holding Terms at: Vancouver. 


JoHN W. Brazes, Plaintiff, 
v8. on 
NIcHOLAS SCHOFIELD and Mary ScHoFIELD, Defendants. 


To the defendants, Nicholas Schofield and Mary Schofield, and their 
attorney : : | 


Please take notice that the above-named plaintiff appeals to the 
supreme court of said Territory from the decision and decree of said 
district court in the above-entitled case, entered in the journal in 
said court on the 5th day of April, 1883, by which it was by said 
court ordered, adjudged, and decreed that the title to said land 
(meaning the land described in the pleadings} is valid and effectual 
as against the plaintiff and against all persons claiming by, through, 
or under him, and that defendants have and recover of and from 
the plaintiff the costs and disbursements of this action, to be taxed, 
and that execution issue therefor, and plaintiff states and sets forth 

the following as the grounds of his appeal : 
81 Ist. The district court erred in admitting, over the objec- 

tions of plaintiff, evidence of the appointment of Esther M. 
Short as administratrix upon the estate of Amos M. Short, and the 
records relative thereto prior to the appointment of Henry S. Bur- 
lingame as administrator of said estate, for the reason that there is 
no allegation in the answer that Esther Short was ever appointed as 
such administratrix. 

2d. The court erred in admitting in evidence (over the objection 
of plaintiff) the petition for the partition of the real estate of Amos 
M. Short and the proceedings of the probate court of Clarke county, 
of its officers and appointees, in and about said alleged partition, for 
the reasons— 

1st. That said probate court had no jurisdiction of the subject- 
matter of said alleged partition. 

2d. The petition did nut set forth the facts necessary to give said 
court jurisdiction in said alleged partition proceedings. | 

3d. The said court never acquired jurisdiction, by the service of 
process or otherwise, over the parties interested in the subject-matter 
of said alleged partition. 3 

4th. The parties to said alleged partition had no title to the prop- 
erty described therein. | 
- 5th. The proceedings in said alleged partition are imperfect, 

irregular, and void. 
82 3rd. The court erred in admitting in evidence,.over the 
objections of plaintiff, the order appointing Curtis F. Short 
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guardian of Grant H. Short, and the eo of the said pro- 
bate court thercunder and relative thereto, for the reasons— 
Ist. Because the said court had no power to appoint said guar- 
dian. 
2nd. Said guardian did not qualify as. ‘such as required by law. 
3d. The petition for the sale of the Ward’s property did not set 
forth the facts necessary to give the court jurisdiction to order a sale 
thereof. 
4th. Said order of sale thereof was void because no notice was 
given to show cause as required by law.: 
5th. Said order was to sell the right, title, and interest of the said 
Grant H. Short in.the property therein described. 
6th. The said sale of the said guardian: was void because the court 
had no jurisdiction to order it and the guardian had no authority 
to sell. 7 
7th. Said Grant H. Short had no aseertainable interest in the 
property described in said order. : 
§3 4th. ‘lhe court erred in admitting, over the objection of 
plaintiff, evidence tending to show a parol agreement to par- | 
tition the real estate of Amos M. Short,:because said evidence was 
incompetent and immaterial and not the best evidence. 
5th. The court erred in admitting, over the objection of plaintiff, 
evidence tending to show that the parties to said alleged partition, 
other than Grant H. Short, had ratified the same— 
Ist. Because their acts could not bind or affect the said Grant H. 
Short or his assigns. 
2d. The evidence was incompetent and immaterial between the 
parties to this suit. 
6th. The court erred in admitting, over the objection of plaintiff, 
evidence tending to show the said Grant. H. Short had acquiesced in 
said guardian’s sale— 
Ist. Because said evidence cannot work an estoppel as against 
him or his assigns. 
2nd. It could not affect the rights of the plaintiff j in this case. 
7th. The court erred in admitting, over the objection of plaintiff, 
evidence tending to show that plaintiff was not the real party in 
interest in this suit, 1st, because it was immaterial whether 
84 plaintiff held the legal title in trust or not, and his deed was 
conclusive as against defendant’s -upon that subject. 
8th. The court erred in his 2nd, 4th, 5th, and 18th findings and 
in each of them, because they are not, nor is either of them, sup- 
ported by any competent evidence in the case; and he also erred in 
his 7th, 8th, 9th, 13th, 14th, 15th, 16th, 19th, 20th, 21st, 22nd _find- 
‘ ings of the first series and in all the findings of the second series, 
from one to 13, inclusive— 
1st. Because the evidence upon which’ said findings are based was 
not competent or admissible and was objected to by plaintiff, 
2nd. Said findings are immaterial. — - 
od. Said findings, together, do not warrant and uphold the decree 
of the court. Said findings : are marked _— April 3rd, 1883. 


JOHN W, BRAZEE VS. NICHOLAS SCHOFIELD ET AL. 27 


9th. The said court erred in holding and deciding upon said find- 
ings and decisions filed as aforesaid that the defendant had the better 
title to the land described in the complaint. 
10th. The court erred in decreeing that by reason of the law and 
the findings aforesaid that the title of the defendants to said land is 
valid and effectual as against the plaintiff and all parties claim- 
ing by, through, or under him. 
11th. The court erred in rendering judgement against the 
plaintiff for the costs and disbursements of this action. 
Wherefore, for each and all of the errors as above assigned, the 
plaintiff appeals in the above-entitled case from the rulings, find- 
ings, decision, and decree, as above specified, of said district court, 


to the supreme court of the Territory. 
LEANDER HOLMES, 
Plaintiff’s Attorney. 


{Endorsed i In the district court of the second judicial district of 
Washington Territory, holding terms at Vaneouver. J. W. Brazee 
vs. N. and M. Schofield. Notice of plaintiff of appeal to supreme 
court. Filed May 8th, 1883. : 


86 TERRITORY OF WASHINGTON, County of Clarke: 


In the District Court of the Second Judicial District of Washington 
Territory, Holding Terms at Vancouver. 


JOHN W. BRAZEE, Plaintiff, 


v8. : 
NICHOLAS SCHOFIELD and Mary ScHOFIELD, Defendants. 


Whereas in the above action the plaintiff having appealed to the 
supreme court of the Territory from the deciston of the district court 
aforesaid, and security for custs being required by statute to the sat- 
isfaction of the clerk : | 

Therefore know all men by these presents that I, John W. Brazee, 
as principal, and G. D. Mayou and G. W. Durgin, as sureties, are 
severally liable and do agree and are bound to pay such costs and 
charges as may be awarded against the plaintiff by judgement on 
said appeal, not exceeding five hundred dollars, as witness our 
hands and seals this the 8th day of May, 1883. 

| JOHN W.:-BRAZEE, L. 8. 
By LEANDER HOLMES, IL. s. 

His Attorney. 

S. D. MAYOU. L. 8. 

G. W. DURGIN. L. 8. 


87 ee :] In the district court of 2nd judicial district, 

holding terms at Vancouver, Washington Territory. John 
W. Brazee vs. N.and Mary Schofield. Supersede-s bond. The sure- 
ties on the within bond approved and the bond filed this 8th day of 
May, 1883. G. T. McConnell, clerk. : : 
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(Journal, vol 2, p. 339) 


JoHN W. Brazee, Appellant, 
| vs. 
NICHOLAS SCHOFJELD, MARY SCHOFIELD, Appellees. 
THURSDAY, July 19th, 1883. 

This cause coming on to be heard upon the transcript of the 
record of the district court of the second judicial district, holding 
terms at Vancouver, is argued by Leandér Holmes, Esq., and B. F- 

Dennison, Esq., until the hour of adjournment. 


89 | JoHn W. BrAzEr, Appellant, 
“ee : , 
Nicuo.as ScHoriELD, MARY ScHOoFIELD, Appellees. 
Frinay, July 20th, 1883. 


This cause coming on for further hearing is argued by B. F. 
Dennison, Esq., for the : appellees, and George if. Williams, Esq., for 
the appellant, and the said argument being concluded the court 
takes the matter under advisement. 


90 Opinion. 
Supreme Court of Washington Territory. July Term, 1883. 
Brazee vs. SCHOFIELD ef al. ; 
Appeal from a judgment of the district court. 


George H. Williams and Leander Holmes , for the appellant; B. 
¥, Dennison, for the respondent. 


GREEN, C. J.: 


The first step towards deciding this cause is to determine clearly 
the nature of what takes place “betweeri the United States and its 
donee, where proceedings are had under the Oregon donation act 
to establish title in the latter. , 

By the act there “is granted” to every man of a certain descrip- 
tion, or, if he has a wife, then to him and, her in equal parts, as shall 
be set off to them severally, by the surveyor general, a tract of land 
not to exceed a certain area, on condition that the same shall be 
selected in a certain way, and in consideration that it shall be 

resided upon and cultivated a certain length of time. This 

91 grant is su-ject, however, to the qualification that if the hus- 

band and wife have complied with the provisions of the act 

so as to entitle them to the grant, and either of them, before patent 

has issued, shall have died intestate as to his or her share, the sur- 

vivor and children or heirs of the deceased shall be entitled to the 

share or interest of the decedent in equal proportions. Throughout 

the transaction the United States holds the position of selier : and the 
donee that of purchaser. 

As soon as the necessary selection has been made and the pre- 
scribed residence and cultivation com pleted the transaction is closed 
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as far as bargain and sale are concerned. Nothing remains but to 
assure the vendor or the vendor’s agents; the officers of the land 
office, that as a matter of fact the grant has become effective by 
meeting a fit grantee who has rendered the proposed consideration, 
so that they may furnish the grantee with good and sufficient evi- 
dence of his title. : 
Final proof, so called, is no part of the consideration which 
92 the grantee gives, but is merely evidentiary matter provided 
for the purpose of satisfying the land office that the right of 
the grantee is perfect and entitles him to a patent. 

The act and not the patent is the instrument which makes the 
transfer of title. Its language is unmistakable: “There shall be, 
and hereby is, granted.” One conveys, the other evidences title. 
The patent is but a formal and solemn piece of evidence that all 
‘things essential to be done under the donation act before the pas- 
sage of title have been done, and that therefore under the act title 
has actually passed out from the United States into the donee. Act 
and patent together fulfill all the functions of an ordinary deed of 
conveyance. The two together both convey and evidence title. 
The patent merely evidences and does no more, but the act evi- — 
dences to a certain extent only, and then, over and beyond that, 

does alone and perfectly convey. When patent issues it re- 
93 lates back to and combines with the act as of the date when 

a fit grantee rendering full consideration appeared, and so as 
to form with the act a perfect muniment of title. 

Title under the donation act, therefore, is always complete before 
patent issues, and the patent issues by virtue of title completed, and 
not otherwise. In the case at bar the widow and heirs, if they have 
acquired any title at all, have got it under the donation act; their 
patent so recites, and neither they nor any grantee of theirs can, 
while claiming under that patent, deny it. 

They are estopped from saying to the prejudice of any grantee of 
theirs but that the husband and ancestor, Amos Short, deceased, 
duly resided upon and cultivated for the prescribed period the dona- 
tion land claim known as his, or that by virtue of a full compliance 
with the essential requirements of the donation act his widow and 
children were at the date of his death, mn January, 1853, entitled 
under the act to that land claim. 

Such being their situation, the great question of this case 
94 is, Has that title, as to the parcel of land here in dispute, 
passed by reason of their acts from them to the appellees? 

All provisions of the donation act necessary and precedent to the 
passage of title had been complied with prior to 1855, and the widow 
and children then held among them undivided all disposable inter- 
est in the land. In that year or the next, as appears from the evi- 
dence, they agreed to, and did as far as they could, divide the claim 
into halves—an east half and a west half—assigning to the widow the 
east and to the children the west. This, of course, was subject to 
whatever decision the surveyor general might make in detérmin- 
ing where the division line should be drawn. 
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Assuming that the surveyor general would affirm or fall in with 
their decision, and that the west half would by him be set off to 
them, the children afterw ard, in 1856, undertook to procure a further 
division among themselves of that half. 

To effect this those of them who were of age applied per- 

Yd sovally, and those not of age by guardian, to the probate 

court for a partition. 

Pursuant to or connected with that application a partition—at 
least in form—was made or sought to be made by the court. 

Considered as a judicial proceeding, it was doubtless void, except 
in so far as it engaged the court in supervising and sanctioning the 
acts of the participating guardians; but the formal partition all the 
heirs willingly made actual and substantial by each personally or 
by guardian spontaneously taking possession and dominion in sev- 
eralty of his or her portion and by mutually paying and accept- 
ing owelty suflicient fully to equalize all the allotments. 

Was it in fact, then, valid or void? It is agreed by appellant 
that it was void for three reasons: First— 

Ist. Because the guardians acted without authority. and have 
never had their action affirmed by their wards since the latter be- 
came of age. 

2nd. Because it was by parol and not by deed. 
96 3rd. Because that half of the donation claim which the 
heirs undertook to subdivide had -not yet been assigned to 
them by the surveyor general. 

As to the first objection, the nesumption that the guardians acted 
without authority is not borne out by the record. They were in pres- 
ence of that court which had peculiar and general jurisdiction over 
them ; they were parties to the petition for partition among the chil- 


dren ; they proceeded, in the partition among the children, on the basis. 


of the previous partition between the widow and children : they 
acted throughout under the eye of their supervising court, and their 
action, after “all was done and with evervthing in full view and fully 
understood, was solemnly ratified and confirmed by that court. 

If a partition be compelled it may also :be voluntary. 

In a voluntary partition proposing to set apart the shares of the 

minors those who have charge of the estates of the mwninors 
97 have power to act for their wards ‘under 7" ipervision of the 

court which has the estates in charge. Whether they act 
with due authority to bind their wards can be seen by inspecting 
the record of the court. If they act with judicial authority they 
bind their wards; otherwise not. 

Where the record shows that the matter which the court con- 
sidered was within its Jurisdiction and all necessary parties were be- 
fore it, there the action of the court, however irregular, is proof 
against collateral attack. 

But, even admitting that the guardians acted without authority, 
the wards, on coming rot 3 age, were not absolutely obliged to reject 
what their ouardians did ; “they had an election; within a reason- 
able time they could affirm or disafirm. If within a reasonable 
time after reaching majority they did not disaffirm they thereby 
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affirmed. In the case before us their acquiescence since becoming 

of age has continued for periods varying from eight to twenty 

| ears. Having assented for so many years of their ma- 

98 jority to both partitions, they are now forever bound by 
both. 

To the second objection we answer that a parol partition, which 
has been actually consummated by possession and dominion in sev- 
eralty, and which has been contirmed by’ long-continued acquies- 
cence and by many changes of title, ought:not to be and will not be 
disturbed in equity. There are cases holding that it affords a legal 
severalty, even in face of a statute requiring transfers of realty to 
be in writing or by deed ; but we do not neéd to yo that far. Posses- 
sion and dominion, initiated by consent, have been held adversely 
under these partitions for a quarter of acentury. Guardians, under 
supposed authority of the proper supervising court, have under- 
taken to bind their wards’ interests. 

Wards, on becoming of age, have affirmed by long acquiescence, 
and many of them by express acts, the doings of their guardians. 

Estates heve passed for full value into the handsof purchasers. 
99 Costly improvements have been made in full faith of the sta- 

bility of what has been done. The strongest possible inter- 
lacing equities now bind the parties to remain henceforth forever 
fixed in their relative positions. 

To the third objection the familiar principle applies that where 
one has, by bargain and sale, for vabnelle ‘consideration, which he 
has actually received and enjoyed, undertaken to dispose of a pro- 
prietary interest, which he had not at the time, but afterwards ac- 
quired, his acquisition of it inures tothe use of his quondam vendee. 

If the action of the surveyor general had been such that these 
heirs could never have, each cf them, an undivided tenth of the 
west half to dispose of, then their partition would have turned out 
to be indeed an empty affair. But so it happened that the award 
of the surveyor general to the heirs in 1874 exactly coincided with 
their appropriation for themselves and partition among themselves 
of 1856. 

Their titles have fallen just along the lines and into the 
100 ~=spaces which, for mutual and valuable considerations, long 
ago paid and spent, they had intelligently and advisedly 
marked out and provided. To the meeting of their own minds it 
was only necessary to add the mind of the surveyor general. In 
1874, before their minds had drawn apart, his was added, and then, 
therefore, by relation of his award back to 1856, no one yet dissent- 
ing, the partition, so far as this aspect of it 1s concerned, became 
perfected. | 

Under these partitions Grant H. Short, one of the minor children, 
became invested with and possessed of a share of the west half, 
known as lot No. 7, which is the land in controversy. He held and 
dealt with this lot as his until 1865. In that year, while he was still 
a minor, his guardian, who was one of his brothers, acting under 
direction of the probate court, sold it to the appellee, Nicholas Scho- 
field, for seven hundred and eighty-five dollars, a fair price for it. 
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This sum was applied by direction of the probate court in 
101 payment of a mortgage debt upon the premises and of other 

debts proved arid allowed against: the minor’s estate. Next 
year Grant H. Short attained his majority. After twelve years of 
silence he, in 1878, gives to appellant’s grantor a quitclaim deed of 
all his right, title, and interest in the donation claim. About the 
same date the rest of the children gave to appellant’s grantor similar 
deeds as to their respective interests. Meantime appellees have put 
upon the premises permanent improvements of great value. 

Now the appellant contends thai this last guardian’s sale was void, 
for reasons reducible to two; first, because there was no certain de- 
scription of the property to be sold in ‘the petition for sale; and, 
second, because no notice was given, such as the order of the court 
and the statute required; third, the proceedings before sale show 
irregularities; but they were not, in our opinion, such as open the 
decree confirming the sale to collateral attack. Enough is in the 

petition. to show that the probate court was asked toact upon 
102. a definite matter within its proper jurisdiction. In all that 
it did from the petition to the decree of confirmation it was 
a court of record, acting within its proper sphere, and however erro- 
neous in action and however liable to be reversed in error it is en- 
titled to have its adjudication stand impregnable until so impugned. 

But if we regard the judicial proceeding as invalid our attention 
is arrested by the fact that the ward and all others interested have 
Jet at least twelve years go by without offering to question it, during 
eight of which years every one of them has been of full age. Entire 
though tacit acquiescence for such a length of time is equivalent to 
most solemn express affirmance. From-:twenty-one to thirty-three 
years of age, in full possession of his faculties, well aware of all the 
circumstances, Grant H. Short has lived along without allowing to 
escape him a single intimation disapproving the act of his guardian. 

The other children during the same space, but for different 
103 __—iperiods of majority, have done hkewise. They have thus, 
every one of them, thoroughly and forever estopped them- 

selves from disavowing that act. 3 

In conclusion, we will say that, in our opinion, the decision of this 
whole case may be satisfactorily planted on the doctrine of estoppel. 
If there be such a thing as estoppel by failure to make objection 
within a reasonable time to doings done colorably in one’s own 
name and whereof he has had the benefit and which are susceptible 
of being ratified because bearing fruits capable of being legitimately 
enjoyed, then this is the case, as seems to us, where the estoppel 
occurs. | 

Appellant could at the most recover only the interests of the heirs 
not estopped. His case is strongest where he represents the minors, 
and among them it varies in strength in proportion to their length 
of nonage, respectively, after their father’s death; but the youngest 

child was eight years of full age before he ventured by quit- 
104 claim deed or in any other way spontaneously or on solicita- 
tion to object to what had been done for him by guardian at 
periods varying from thirteen to twenty-one years previously. 
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The very youngest of these children has slept on his alleged rights 
too long to be heard now to press them in a court of equity. 

Let the judgment of the district court be affirmed. 

Wingard, J., and Hoyt, J., concurred. 


105 Judgment. 
(Jour., p. 381.) 


JoHN W. BRAZEE, Appellant, 
“ 
NicHOLAS SCHOFIELD, Mary ScHOFIELD, Appellees. 


Monpay, August 6, 1883. 


This cause having been heretofore submitted to the court upon 
the transcript of the record of the district court of the second judicial 
district of Washington Territory, holding terms at Vancouver, and 
upon the argument of counsel, and the court having fully considered 
the same and being fully advised in the premises and having filed 
its opinion in writing, it is now, on this 6th day of August, A. D. 
1883, on motion of B. F. Dennison, Esq., of counsel for appellees, con- 
sidered, adjudged, and decreed that the judgment of the said district 
court be, and the same is hereby, affirmed, with costs, and that 

the said Nicholas Schofield and Mary Schofield recover of 
106 and from the said John W. Brazee the costs of this action, 

taxed and allowed at fifty-six +5, dollars, and that execution 
issue therefor. . 


107 Interrogatories Propounded by the Defendants to John W. Brazee, 
Plaintiff, to be Answered by Him on Oath. 


TERRITORY OF WASHINGTON, \ - 
County of Clarke, 


In the District Court of the Second Judicial District of Washington 
Territory, Holding Terms at Vancouver for the Counties of Clarke 
and Skamania. 


JoHN W. BrRAZEE, Plaintiff, 
v8. : 
NICHOLAS SCHOFIELD & MARY SCHOFIELD, Defendants. 


1. What interest: have you in the above-entitled case? 

2. If you have any interest in same case, state how and when and 
from whom you acquired such interest. 3 

3. Has any other person any interest, present or prospective, with 
you in said case? If so, state who, and what interest such person 
has, actual or contingent or both, and how and when the person 
acquired such interest. 3 

4. State what interest you have, if any, in the land described 
108 in the complaint in the above-entitled action, how and when 
you acquired it, and how much you paid for it. 
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5. If you acquired an interest in said: ]and by purchase state who 
furnished the money and how much to pay for it and to whom the 
same was paid and by whom it was paid. 

6. When, if at any time, did you become owner in fee of the land 
described in your complaint in said action ? 

7. State from what source and by what deed or conveyances you 
claim to be the owner in fee of said land, referring to each, and of 
the deeds and grantors by which and through whom you derived 
your alleged title and right of possession. 

FRANK CLARK aAnpb 
B. F. DENNISON, 
: Attorneys for Defendanis. 
W ASHINGTON ee mga | ; 
County of Clarke, _ 


I, G. T. McConnell, clerk of the district court of the second judi- 
cial district of Washington Territory, holding terms at Vancouver, 
do hereby certify that the foregoing is a true copy of the interroga- 
tories propounded by the defendants to John W. Brazee, the plain- 

tiff in the case of John W. Brazee-vs. Nicholas Schofield and 
109 Mary Schofield, and filed in said court this twelfth day of 
October, 1882. ) 

In witness whereof I have hereunto set my hand and the seal of 

said court this twelfth. day of October, 1882. 
G. T. McCONNELL, 
, Clerk as Aforesaid. 


110 [Endorsed:] District court, 2nd judicial district, W. T., hold- 

ingtermsat Vancouver. John W. Brazee vs. Nicholas Schofield 
and Mary Schofield. Copy. Interrogatories. Filed October 12th, 
1882. G. T. McConnell, clerk. Frank Clark and B. F. Dennison, 
attorneys for defendants. : 


111) = =Trrritory or WasHINGTON, | 
' $s 
County of Clarke, f 


In the District Court of the Second Judicial District of Washington 
Territory, Holding Terms at Vancouver for the Counties of 
Clarke and Skamania. | 


JoHn W. Brazeer, Plaintiff, 
vs. 3 
NICHOLAS SCHOFIELD & Mary ScHoFIELD, Defendants. 


Joun W. Brazer, the above-named plaintiff, being first duly sworn, 
in answer to the interrogatories propounded to him by the said de- 
fendants and filed in said court October 12th, 1882, says: 


Answer to interrogatory No. 1. I have no interest in the above- 
entitled case, except that I hold the title to the land claimed therein 
in trust for Leander Holmes & David Goodsoll. 

Answer to interrogatory No.2. I have'an interest in said case as 
above stated and not otherwise & & I acquired such interest by a 
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deed executed to me on the Ist day of March, 1882, by Al- 
112 _— bertina E. Wintler, executrix, &c., and Albertina E. Wintler, 

Harvey H. Gridley, and Amanda E. Gridley, Charles H. 
Whitney and Caroline N. Whitney, Gay Hayden and Mary Jane 
Hayden, Samuel R. Whipple and Charlotte A. Whipple, Charles 
Brown and Rebecca A. Brown. Said deed embraces all the land in 
controversy in this suit and is duly acknowledged and was recorded 
in the auditor's office of said county of Clarke on the 4th day of 
March, 1882. 3 

Answer to interrogatory No. 3. Said Leander Holmes and David 
Goodsoll are the beneficiaries for whom I hold the land in question 
in trust, and they acquired their interest at or about the time said 
deed was executed to me. 

Answer to interrogatory No. 4. I answer this as I answered inter- 
rogatory No. l—and I paid nothing for my interest. 

Answer to interrogatory No. 5. I have an interest in said land as 
above stated, but Ido not know, except from hearsay, who paid 
for am land or how much was given or to whom or by whom it was 
paid. 
Answer to interrogatory No. 6. Iam the owner in fee of , 
113 ‘the land described in the complaint in trust as here and be- 

fore stated, and I became such owner: by virtue of the deed 
described in my answer to the above interrogatory No. 2. 

Answer to interrogatory No. 7. I claim to be the owner in fee of 
said land, as above stated, through tie deed described in my answer 
to interrogatory No. 2. I cannot refer particularly to the deeds to 
my grantors, because they are not in my possession or under my 
control, but I understand that all of the heirs of Amos M. Short, 
deceased, executed and delivered to my grantors deeds for all of their 
interests in the west half of the donation land claim of Amos M. 
Short and Esther Short in said county, & that all of said deeds are 


upon record in the auditor's office in said county of Clarke. 
J. W. BRAZEE. 


Subscribed and sworn to before me this 2nd day of November, 


A. D. 1882. | 
: GEORGE H. DURHAM, 
Commissioner of Deeds for Washington Territory, 
Residing at Portland, Oregon. 


114 ~~ [Endorsed :] In the district court of the 2nd judicial dis- 

trict of Washington Territory, holding terms at Vancouver 
for the counties of Clarke and Skamania. John W. Brazee, pl’ff, vs. 
Nicholas Schofield and Mary Schofield, def’ts. Answer of John W. 
Brazee to interrogatories filed in said cause. Filed November 2nd, 
1882. G. T. McConnell, clerk. : 


a 
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115 Application for Appeal from Decision of Supreme Court of Wash- 
tngton Territory. 


| Jounx W. Brazee, Plaintiff and Appellant, 
4 vs. | 
| Nicnotas and Mary ScHorie.p, Defendants and Appellees. 


The abuve-named John W. Brazee, the appellant, conceiving 
himself aggrieved by the final decree entered on the 6th day of 
Aug., 1883, in the above-entitled cause, doth hereby appeal there- . 
from to the Supreme Court of the United States, and he prays that 
this his appeal may be allowed, and that a transcript of the record, 
proceedings, and evidence in the cause, duly authenticated, may be 
sent to the Supreme Court. 


LEANDER HOLMES, 
Attorney for Appellant. 


116 [Endorsed :] In the Supreme Court of United States. John 
W. Brazee vs. Nicholas & Mary Scliofield. Application for 
appeal. Received and filed July Ist, 1884. R. G. O’Brien, clerk 


117 ’ Citation to Supreme Court of United States. 


UnitTep States OF AMERICA, \ 
7, e » ° SS . 
Territory of Washington, 


Joun W. Brazert, Appellant, 
vs. 
NicnoLas and Mary ScnHorreLbD, Appellees. 


To Nicholas and Mary Schofield, Greeting: - 

You are hereby cited and admonished: to be and appear ata 
Supreme Court of the United States to be: holden at Washington 
city on the second Monday of October, A. D. 1884, pursuant to an 
appeal filed in the office of the clerk of the supreme court of Wash- 
ington Territory, wherein John W. Brazee is appellant and you 
appellees, to show cause, if any there be, why the decree or judge- 
ment rendered by the supreme court of said: Territory in the above 
cause should not be corrected and reversed and speedy justice should 
not be done to the parties in that behalf. 

Dated this Ist day of July, A. D. 1884. 


JOHN P. HOYT, 
Associate Justice of the Supreme Court of Washington Territory. 


118 TERRITORY OF WASHINGTON, 
County of Clarke, os 


I, Frank Nerton, sheriff Clarke Co., W. T’r’y, do hereby certify 
the within written citation came into my hands for service the 15th 
day of July, 1884; and I further certify that I served a true and 
correct copy of the original citation to each of the within-named 
defendants by delivering to them each personally a copy of the 
within citation this 15th day of July, 1884. . 

FRANK NERTON, Sheriff. 


eet es a _——s 


JOHN W. BRAZEE V8. NICHOLAS SCHOFIELD ET AL. 


Fees : 
Serving two citations_-__-_- $2 00 
Copying the same------_-- 0 80 
Miles travel * - 020 , 
) $3 00 : 


[Endorsed :] In the Supreme Court of the United States. John 
W. Brazee vs. Nicholas and Mary Schofield. Citation to Supreme 
Court of United States. 


119 In the Supreme Court of the United States. 
JoHN W. Brazee, Plaintiff, Appellant, 
v8 


NicHoLas & Mary ScHOFIELD, Defendants, Appellees. 


Know all men by these presents that we, John:W. Brazee, L. D. 
Brown, of Portland, Oregon, and S. D. Maxon, of. Vancouver, Wash- 
ington Territory, are held and firmly bound unto Nicholas and 
Mary Schofield, of Clarke county, Washington Territory, in the sum 
of one thousand dollars, to be paid to the said Schofields, their exec- 
utors or administrators; to which payment, well and truly to be 
made, we bind ourselves and each of us, jointly and motte and 
our and each of our heirs, executors, and administrators, firmly by 
these presents. Sealed with our seals, dated this 25th June, A. D. 
1884. Whereas the above-named John W. Brazee hath taken an 
appeal to the Supreme Court of the United States to reverse the 
decree or judgment rendered in the above-entitled action by the 

supreme court of Washington Territory, now, therefore, the 
120 = condition of this obligation is such that if the above-named 

John W. Brazee shall prosecute his appeal to effect and 
answer all costs that shall arise if he shall fail to make good his 
plea, then this obligation to be void; otherwise :to remain in full 
force and virtue. : 

JOHN W. BRAZEE, {[L.s.] 
By LEANDER HOLMES, 


His Attorney. 

L. D. BROWN. [Ls 

S. D. MAXON. L. 8. 
Justification. : 


UNITED STATES OF AMERICA, 88 : 
In the Supreme Court of the United States. 
S. D. Maxon, of Vancouver, Washington Territory, being sworn, 


deposes and says for himself that he is worth the sum of $2,000 
dollars over and above his just debts and liabilities and property 


exempt from execution. 3 . 
S. D. MAXON. 


Sworn to before me this 25th June, A. D. 1884... 
[SEAL. ] G. T. McCONNELL, 
Deputy Clerk District Court at Vancouver, Wash. T”y. 
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121 [Endorsed :] In the Supreme Court of United States. 
John W. Brazee, appellant, vs. Nicholas and Mary Schofield, 


appellees. Bond for costs on appeal. I-hereby approve of the 


within bond and the sureties therein named. Dated July 1st, 1884. 
John P. Hoyt, associate justice of the supreme court of Wash. 
Terry. Received and filed July Ist, 1884. . R. G. O’Brien, clerk. 


122 In the Supreme Court of Wash. Ter. July Term, 1883. 


JoHN W. BRAZEE vs. NicHoLAS SCHOFIELD ef ux. 


I, R. G. O’Brien, clerk of the supreme court of Washington 
| Territory, hereby certify the foregoing and annexed writings to be 
true copies from the transcript of the record of the district court of 
the second judicial district of Wash. Ter. holding terms at Van- 
couver, the same purporting to be the pleadings upon which the 
said cause was tried and determined in said: district court, together 
with the proceedings of this supreme court, ‘to wit: 
1. The amended complaint. | 
2. The second amended answer. 
3. The demurrer to amended answer & rule on same. 
4. The reply. 
5. Submission for trial by the court. 
. Plaintiff’s answers to interrogatories. 
. Findings of fact by court. 3 
. Judgment of the district court. 3 
9. Notice of exceptions and that appeal would be taken. 
10. Notice of appeal and assignment of errors. 
11. Bond on appeal. 
123 ~~. 12. Record entries in supreme ones W. T. 
13. Opinion of supreme court. 
14. Judgment, supreme court. 
15. Allowance of appeal to Supreme Court United States. 
16. Citation. 
-17. Bond on appeal to Supreme Court U. S. 
In testimony whereof I have hereunto set my hand and the seal 
of said supreme court this 1st October, A. D. 1884. 


[Seal Supreme Court Washington Territory. ] 
R. G. O'BRIEN, Clerk. 


124 Cost Bill. : 
In the Supreme Court of W. T. July Term, 1884. 
Joun W. Brazee : 
vs. by 361. 
Nicnonas and Mary SCHOFIELD. 
I I es deselected aia abl cael $23 90 
Pee CORROTI 3s sneaked euienee caine mao 2 25 
TY IO es aliemsant seunenbinsiis wiinininiesseliiiaiinnnaetiainmes abadaiiaae tee 
BN IIE iecnice vc: sxsssses se mereniniennicssiniiibepmniumsnaaiiiaiipiatadiiiditi taint 15 00 
Attorney FD ccs een secateviesenermeceiecnisinapintemaiiiddiiaiailias Ualiaiitdadcaiuiiaies 15 00 


Miscellaneous fees, transcript to Supreme Court U. S....--- 54 30 
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TERRITORY OF WASHINGTON, | oa 
County of Thurston, : 


Leander Holmes, being first duly sworn, says that the i is of counsel 
for the appellant in the above-entitled cause, and that the foregoing is 
a true exhibit of the costs and disbursements necessarily incurred 
and nly bli in said cause and court, and that the same is true, as 


believes. 
LEANDER HOLMES. 


Subscribed and sworn to before me this first day.of October, 1884. 
R. G. O'BRIEN, Clerk. 


[Endorsed p No. —. In supreme court W. T. ‘July term, 188-. 
— — 8. ——_ ——. Cost bill. Filed —, 188-. 


Endorsed on cover: Washington Territory supreme court. No. 
114. John W. Brazee, appellant, vs. Nicholas Schofield and Mary 
Schofield. Filed 16th October, 1884. 3 
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JoHN W. BRAZEE, 
Appellant, 
Cs. 
NICOLAS SCHOFIELD, and 


Mary ScHorieELpD, 
Appellees. 


- -—-——-~ <9 -~p> @ @-woe- --- ————-————— 


On Appeal from the Supreme Court of 
Washington Territory. 


——— FS 


BRIEF AND ARGUMENT ON THE PART OF ‘THE 
APPELLANT. 


-<—>- — 


STATEMENT. 


This suit was brought by appellant on the 11th 
day of March, 1882, in the District Court of the 
Second Judicial District of Washington Territory, 
as an action for the recovery of the possession of 
about thirty-five acres of land. 


2 
TITLE OF APPELLANT. 


In this action appellant claims the legal and only 
title to the land described in the:complaint by virtue 
of the conveyance of the title by patent from the 
United States to the heirs of Amos M. Short on the 
13th day of October, 1877, and by conveyance of all 
of said heirs since said 13th day of October, 1877, 
to appellant’s grantors, all of which is admitted i in the 
pleadings. | 

CLAIM OF TITL E BY. APPELLEES. 

By the allegations of the answer in this case ap- 
pellees claim title and right of title by virtue of an 
alleged donation land claim of Amos M. Short, and 
through an alleged Probate Court partition proceed- 
ings of said alleged claim among his children in 
1856, as the real estate of Amos M. Short, deceased, 
and the purchase by appellees of one of said parti- 
tion allotments from the guardian of Grant H. Short, 
one of said children, in 1865. 


CONDENSED STATEMENT OF FACTS 
| ALLEGED. 


That in the year 1848 Amos M. Short and wife 
went upon and cultivated portions of the public land 
on the north bank of the Columbia river, then in 
the Territory of Oregon, now within tlie Territory 
of Washington. 

That Amos M. Short died in January, 1853, with- 
out having filed on or taken a.donation land claim, 
leaving a wife and ten children. 


2D. 


It is alleged in the amended answer and admitted 
to be true that (near nine months) after the death of 
Amos M. Short, Esther Short, his widow, in October, 
1853, filed the (only) notification No. 446 with the 
Surveyor General for this alleged donation land 


3 


claim No. 51, and filed for 640 acres of land (and-in 
said notification she claims the right to so file under 
the Act of Congress approved February 14th, 1853, 
amendatory of the Donation Act of 27th September, 
1850, passed after the death of Amos M. Short.) 

3D. : 

Appellant admits that in 1855 there was an alleged 
division of said alleged claim into east and west halves 
between the widow and some of the children, and was 
followed by an alleged partition of the west half 
among said children ‘by the Probate Court of Clarke 
County as real estate, of Amos M. Short, deceased, 
substantially as set out in the sixth separate answer 
and defense of said amended answer. See record page. 


S&@&6¢ ATH. 


It is admitted that on the 31st day of July, 1874, 
the certificate was issued by the register and receiver 
by which the west half of said alleged claim was as- 
signed to Amos M. Short, and the east half to Esther 
Short, and that on the 1: sth day of October, 1877, a 
patent was issued to Amos M. Short and to his heirs, 
for the title to said west half of said land. 

In 1878, these ten heirs pending a suit to recover 
the possession of the lands, sold and deeded each his 
and her undivided interest in the whole land claim 
thus patented to them, to Sam’! R. Whipple, who 
acted as trustee in trust for the occupants in 
sion under the alleged Probate Court Partition pro- 
ceedings of 1856. All except four parties accepted 
and perfected their titles through said trusteeship. 

_ These appellees refused to accept the title thus held 
under the patent. After long delay, full notice and 
refusal, said Whipple, et al, sold and conveyed this 
land in 1882 to the appellant in this action, hence 


this suit. 
The amended answer denies all the allegations of 


4 


the amended complaint, and alleges that for a long 
time, prior to and at the commencement of this action, 
the defendants were, and ever since have been, and 
now are the owners in fee, and entitled to the posses- 
sion of the whole of said parcel of land. 

THE AMENDED ANSWER. 

: ae 

The first separate answer and ‘defense claims that 
the deeds by which the Short. heirs in 1877 and 
1878 conveyed their title to plaintiff’s grantors, are 
inoperative and void, because said deeds were granted 
while out of possession, and while defendants and 
their grantors were and had been in the notorious 
and exclusive possession for many years under claim 
and color of title in good faith. 

The second separate answer and defense alleges 
possession and improvements, and claims the right to 
offset an amount equal to any damage that plaintift 
may recover. | ; 

: | 3D AND 4TH. 

The 3d and 4th separate answers and defenses 
plead the statue of limitations of 20 years and 10 
years. | 

OTH. 

Pleads guardian’s sale of the right, title and inter- 
est of Grant H. Short in the land in dispute to defen- 
dant N. Schofield, in April, 1865, by order of Pro- 
bate Court. ee 

OTH. 

The sixth separate answer is an alleged equitable 
defense, addressed_to the Court,and sets forth fully all 
that was ever done by Amos M. Short in his life time. 
That long after his death, Esther Short filed her 
notice, and took said claim in October, 1853, near 
nine months after the death of said Short; and then 
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shows at great length all that was done afterwards 
by Esther Short, the minor children, and the Probate 
Court in treating this claim of Esther Short, as the 
donation claim of Amos M. Short, deceased, through 
whom the defendants below claim possession, and 
their only title, legal or equitable. 

Ist. It alleges “that Amos M.Short and wife set- 
“‘tled upon and cultivated a portion of this claim from 
“March 8th, 1848, until his death in January, 1853. 
“That after the death of Amos M. Short, Esther 
‘Short on or about the 4th day of October, 1853, 
“caused to be filed in the office of the Surveyor Gen- 
“eral at Oregon City, Oregon, the notification No. 
“446, of Amos M. Short and Esther Short upon said 
“donation land claim, showing that said Amos M. 
“Short was competent to take the same.” | 

2d. That on the 31st day of July, £874, said do- 
nation Certificate No. 275 was duly issued, by which 
the west half of said claim was assigned to Amos M. 
Short, and the east half to said wife, Esther Short, 
who died on or about the 28th day of June, 1862. 

3d. That a patent was issued on the 13th day of 
October, 1877, to the heirs of Amos M. Short, to the 
west half of said claim, and to Esther Short and to 
her heirs, the east half of said claim. 

4th This separate answer and defense alleges and 
shows that the only claim of title to the land in dis- 
pute by appellees is founded on an alleged Probate 
Court Partition Proceedings in 1856, of. the west half 
of said alleged claim of Esther Short as the real estate 
of Amos M. Short, deceased, by which Partition Pro- 
‘ceedings the land in dispute was set apart by the Pro- 
bate Court to a minor child, Grant H. Short, and 
whose right, title and interest therein was, in 1865, 
sold by his guardian by order of the Probate Court, 
and was bought by Nicholas Schofield, one of the 
defendant appellees in this action. 3 


6 


A quit claim deed of the minor's right, title and 
interest in this land known as lot No. 7, as set apart 
to Grant H. Short by the’ Partition Proceedings of 
1856, was executed on the 29th day of April, 1865, 
by order of the Probate C ‘ourt, to said Nicholas Scho- 
field. 

. THE DEMURRER. 

Whereupon plaintiff by his attorneys filed his de- 
murrer to the first separate answer and defence; tothe 
fourth separate answer and detense; tothesixth separate 
_answer and defense; for thé reason that said separate 
answers and none of them containsor states mattersuffi- 
cient to constitute a defense, which demurrer there- 
after coming on to be heard at Kalama was strangely 
waived as to the sixth separate answer and defense, 
and overruled; as to the remainder, by the consent 
of an attorney ‘acting at the time for the plaintiff be- 
low, whereupon it was ordered that plaintiff have 
forty days to reply to the eee answer. Record 
page— /2 : : 
THE REPLY. 

[t will be seen that the reply of the plaintiff below 
to the amended answer puts in. issue all the allega- 
tions of said answer, claiming title, the right of title, 
or the right of possession of the defendants below to 
the land in controversy, and denies the same. 


Denies that.defendants could claim under color of 
title or in good faith to be the owners in fee, or other- 
wise, of said land, or that the possession of which by 
defendants could be or was adverse, secured through 
the action of a Court without ju isdiction. See Re- 
ply page — /3-/4-/9 

And avers that said Probate Court had no ju7is- 
diction over the subject matter, or power to act at all; 
and alleges that the whole proceedings of said Pro- 
bate Court were wholly and absolutely void, and 


- Se 
- 


fi 


| could give to defendants possession, neither title or 
| color of title. See Record, page— /4- /f~ 


| THE TRIAL. 


At the November term, 1882, by consent of par- 
ties in writing the case was tried by the court. On 
the trial the court erroneously received as evidence, 
over the objections of plaintiff, the record proceed- 
| Ings of the Probate Court of Clarke county, of its 
& officers and appvintees in, and in regard to said al- - 

leged partition proceedings of 1856. : 

That on the 8th of March, 1883, the district court 
| rendered its opinion substantially as follows: ‘That 
the alleged proceedings in partition by the probate 
court of Clarke county were void and of no effect as 
such, and did not divest the heirs of their undivided 
interest in the whole tract of land sought to be par- 
titioned; but that these void illegal proceedings were 
< properly admitted in evidence, as tending to show 
| the existence of certain facts, in the light of which 
the acts of the said heirs should be viewed, and in- s 
terpreting the acts of each and all of them in con- 4 
nection with the facts made to appear by said at- ; 
tempted partition proceedings. I am of opinion that 
they are each and all equitably estopped from assert- 
ing as against each other any title to any part of said 
land, except the part assigned each in ‘the said at- 
tempted partition proceedings. * * * * That 
though the legal title to the land in controversy is 
in the plaintiff; yet a court of equity will not allow 
it to be enforced against defendants, and there must 
be a judgment in their favor. Let findings and a 
decree be prepared and submitted.” “6 /9- 27 


APPEAL 
TO SUPREME COURT OF THE TERRITORY. 


On..the 8th day of May, 1883, plaintiff filed his 
notice of appeal to the Supreme Court of the Terri- 


wee Ee - d? 


BD iA BREE SI Rea SY OR ANIL Re TEN BOF a 


son cceatane tar *-6 enna aA fin Bir 
ARLE AOS PH HER SETT ORE EO: FLL 2 APE RRS. TR UE CPN SAE OT ravi . 
. 


$s 


tory, and for grounds of appeal set forth the errors 

of the District Court in its rulings, findings and 

judgment. See record pages. 22 S~ 2 ¢- 2 Y 
ASSIGNMENT OF - ERRORS. 

The District Court erred in overruling plaintiff’s 


demurrer to the first and fourth ‘separate answers and 
defenses. 


| TL. 

The court erred in’ permitting the waiver of the 
sixth separate answer and defense, because said sepa- 
rate answer (loes not state a defense of any descrip- 
tion. 


II]. 


The court erred in not sustaining: plaintiff's ne 
murrers to the amended answer, and in not dismiss- 
ing the same, because said answer did not set up a 
detense at law or equity. Record P. #2 


ASSIGNMENT OF ERRORS BELOW. 
Rac 
The District Court erred in admitting, over the 
objections of plaintiff, evidence of the appointment 
of Esther Short as administrator upon the estate of 
Amos M. Short, and the records thereto prior to the 
appointment of Henry S. Burmingham as adminis- 
trator of said estate, for the reason that there is no 
allegation in the answer that Esther Short was ever 
appointed as such administrator. 


I. 


The court erred in admitting in evidence (over the 
objection of plaintiff) the petition for the partition 
of the real estate of Amos M, Short, and the pro- 
ceedings of the Probate Court ‘of Clarke county, of 
its officers and appointees in, and about said alleged 
partition, for the reason: 
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First. That said Probate Court had | ho jurisdic- 
tion of the subject matter of said alleged partition, 
Second. The petition did not set forth the facts 


necessary to give any court jurisdiction in said al- 
leged partition proceedings. 

Fourth. The parties to said alleged partition had 
no title to the property described therein. 

Fifth. The proceedings in said alleged partition 
are imperfect, irregular and absolutely void. 


III. 


The court erred in admitting in evidence (over the 
objection of plaintiff) the order appointing Curtis F. 
Short guardian of Grant H. Short, and the proceed- 
ings of the said Probate Court thereunder, and rela- 
tive thereto for the reason: 

First. Because the said court had no power to 
do so. 

Third. The court did not have jurisdiction to 
order a sale of the ward’s property. 

Fifth. Said order was to sell the right, title and 
interest of the said Grant H. Short in the property 
therein described. 

Sixth. The said sale of said guardian was void, 
because the court had no jurisdiction to order it, and 
the guardian had no authority to sell. 

Seventh. Said Grant H. Short had no ascertain- 
able interest in the property described in said order. 


IV. 


The court erred in admitting (over the objection 
of the plaintiff) evidence tending to show a parol 
agreement to partition the real estate of Amos I. 
Short, because said evidence was incompetent and 
immaterial and not the best evidence. 


V. 


The court erred in admitting evidence tending to 


A) 
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‘ show that the parties to said aint partition, other | 


than Grant H. Short, had vatiied the same, because 
it could not bind G. H. Short, t, and was incompetent 


and immaterial. 


VII. 


The court erred in his 2d, 4th, 5th and 18th find- 
ings, and in each of them, because they are not, nor 
is either of them supported by any competent evi- 
dence in the ease, and he also erred in his 7th, 8th, 
Oth, 13th. 14th, 15th, 46th, 19th, 20th, 21st and 22d 


findings of the first series, and in all the findings of — 


the second series from 1 to 15 inclusive. 

First. Because the evidence upon which said find- 
ings are based: was not competent or admissible, and 

ras objected to by plaintiff. 

Second. Said findings are immaterial. 

Third. Said findings together do not warrant and 
uphold the decree of the court. Said findings are 
marked filed April 3d, 1883. 

IX. 
That the court erred in deciding upon said find- 


ings filed as aforesaid that the defendants had the 
better title to the land described in the complaint. 
oe Soe : 

That the court erred in decreeing that by reason 
of the law and the findings aforesaid, that the title 
of the defendants to said land is valid and effectual 
as against the plaintiff and all parties claiming by, 
through or under him. 


XI. 
‘The court erred in rendering judgment against 
the plaintiff for the costs and disbursements of this 


action. 


Whereas, for each and all of the errors as above 
assigned, the plaintiff appeals in the above entitled 


we 
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case from the rulings, findings, decision and decree 
of said District Court to the Supreme Court of the 
Territory. : 

On a hearing, at the July term, 1883, before the 
Supreme Court of the Territory, after a long opinion 
by the Chief Justice of said court (which will be 
hereafter noticed), the judgment of the District Court 
was, on the ground of the estoppel, affirmed. 

Whereupon an appeal was taken to this court for 
review. 


THE OPINION OF THE SUPREME COURT. 


This court, on appeal, fell into the same error in 
assuming that Amos M. Short was the donee, although 
the court’s special attention was called to the fact 
that in the answer he is alleged to have done nothin 
but reside upon and cultivate portions of the land 
prior to, and up to the time of his death, but that 
Esther Short, after her husband's death, took this 
claim by filing the notice with the Surveyor General 
at Oregon City. But in the opinion of the court no 
mention of this is made, except to erroneously argue 
that ‘“‘as soon as the necessary selection has been 
“made and the prescribed residence and cultwation 
“completed the transaction is closed, as far as bargain 
“and sale is concerned.” Nota word about the notice 
required to be given the Surveyor General by the set- 
tler, or the proof required. See 6th and 7th sections 
of the act. But the court further says that “nothing 
“further remains tu be done but to assure the officers 
“of the land office that the grant has become effect- 
“ive.” ; 

The answer shows this was not done until the 31st 
day of July, 1874. Yet the court holds that “all 
“the provisions of the donation act necessary and 
“precedent to the passage of title had been complied 
“with prior to 1855, and the widow and children 
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“then held among them, undivided, all disposable 
“interest in the land.” 

This also shows that the Renee Court also ignored 
the alleged fact that Amos M. Short died without 
having filed his notice for this claim, and that Esther 
Short was the only party who ever took this claim 
by filing her notice with the Surveyor General after 
the death of said Short. The notice was for herself 
and children, not mentioning: the name of her de- 
ceased husband. Still the court holds that this claim 
was the claim of Amos M. Short directly in the face 
of the allegation of the answer to the contrary. The 
Supreme Court, thus assuming that said Short was 
the donee, and that the title was perfect in 1855, pro- 
ceeds to sustain the binding character of the : alleged 
partition proceedings of 1856, of the west half of 
this land as the real estate of Amos M. short, de- 
ceased, among his children, and sustains the juris- 
diction of the Probate Court. in 1865, in ordering 
the sale of the property in dispute. And thus the 
court proceeds, disregarding the allegation of the 
answer showing this land was not taken by Amos M. 
Short, ignoring all irregularities and violations of 
law, arguing and re: soning to: make these illegal and 
void proceedings i inure to the. benefit of the actors. 

And so far as the opinion of the Supreme Court 
below is concerned, it holds “that residence and cul- 
“tivation for the prescribed period, or by a full com- 
“pliance with the essential requirements of the dona- 
“tion aet, his widow and children were, at the date 
“of his death, in January, 1853, entitled under the 
“act to that land claim.” lenoring that the taking 
a claim by filing a notification with the Surveyor 
General was an essential requirement of the law; thus 
disregarding the 6th and 22d sections of the dona- 
tion act. Nor deigns to notice the ruling in Fitz- 
patrick vs. Dubois, 2 Saw., p. 435. Or the decision 
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of this honorable court in Hall vs. Russell and Vance 
vs. Burbank, 101 U.S., pp. 510 and 521. 


GUARDIAN’S SALE. 

As to the above sale in 1865, by order of the Pro- 
bate Court, of the lot of land in dispute. The Su- 
preme’ Court fully sustained the proceedings and 
notices, as the objections of plaintiff, some alleged 
irregularities assigned, not noticing the vital objection 
set out in the plaintiff’s third assignment of error, 
that plainly denied the authority, power or jurisdic- 
tion of the Probate Court to act at all because of the 
void partition proceedings, and because said Grant 
H. Short had at that time no ascertainable interest in 
the property described in said order. Which, if the 
allegation of the sixth separate answer and defense, 
as to who took and filed the notice with the Surveyor 
General in Oct., 1853, is true, then neither the Pro- 
bate Court, nor any person in 1856 or 1865, had any 
authority or power to partition or dispose of said 
land. But in conclusion the court seems to abandon 
the judicial proceedings as invalid, and holds that 
this whole case may be satisfactorily planted on the 
doctrine of the estoppel. Let the judgment of the 
District Court be affirmed. | 


That the District and Supreme courts below were 
wrong in their ruling, findings, opinions and judg- 
ment in this case. under the alleged facts and plead- 
ings therein, seems to us apparent, and this same 
Supreme Court, in 1885, in a case precisely the same, 
for the possession of an adjoining allotment on the 
same claim—the fourth separate answer being a copy 
of the sixth in this case—on a motion to dismiss, 
this same court held as follows: ‘That said fourth 
“defense was apparently intended as a plea of equita- 
“ble estoppel” (and then adds), “Let the intent be 
what. it may. The matter pleaded did not, in our 
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opinion, display y facts sufficient to constitute a defense 
of any description. 2 W.T. R., p. 

In 1883 the plea is a complete defense, and creates 
an equitable estoppel. In 188.5 it’s no defense of any 
description. Sometimes courts improve or go back 
to their first love. 


IN THE CASE OF THE HEIRS OF AMOS M. 
SHORT vs. SAMUEL R. WHIPPLE. 


In the first éest suit arrising out of this alleged do- 
nation claim the allegations of the answer to sustain 
an estoppel were the same as are set forth in the sixth 
separate answer and defense of these appellees. 

On demurrer the court said: “The matters do 
“not amount to an estoppel. The fact is apparent 
“on the face of the pleading that the defendant, 
“Samuel R. Whipple, undertook to purchase a title, 
“and purchased, at most, the interest of only one of 
“several part owners. The other part owners knew 
“of his purchase and of his making improvements, 
“and neither made any objection nor encouraged him 
‘in it. He knew of their existence, or took on him- 
“self the risk of their coming to light, when he pur- 
“chased and improved. Of their title he was in- 
“formed by statute law. It is a plain case of caveat 
“emptor. ‘If he was deceived and deluded, he de- 
‘*cewed and deluded himself. He seems to have been 
“willing to earn loss by extraordinary. negligence. 
“He could not by entering and improving another's 
“land, however openly and notoriously, ndr by placing 
“upon it improvements, however costly, shorten the 
“period prescribed by the statute of limitations for 
“asserting an adverse title. Let the demurrer be 
“sustained.” Rendered in Nov. 1877. 

This was the first ruling of Judge Green as to the 
insufficiency of this alleged equitable defense in the 
above case. But in 1883 this judge, as chief justice 


in this case, sustains its sufficiency as an equitable 
estoppel. Es 

Then in 1885 this same judge and. court holds 
“That this same defense does not display facts suf- 
“ficient to constitute a defense of any description.” 


REMARKS. 


It is apparent that the rulings, findings, opinion 
and judgment of the District Court (and which were 
adopted by the Supreme Court) were based upon the 
assumption that this alleged donation land claim, 
No. 51, was taken by Amos M. Short, in his lifetime, 
and that on his death, in January, 1853, his right as 
a donee inured to his wife and children, under the 
8th section of the donation act of 27th of Sept., 
1850. The Supreme Court below, in its opinion, 
holds that “vestdence and cultivation for the pre- 
“scribed period on the claim were sufficient, and that 
“the widow and children were, at the date of his 
“death, 1853, entitled, under the act, to that land 
“claim” This, may it please the court, was certainly 
inserted to escape the force ot the allegation in the 
sixth separate answer and defense, that “Esther Short, 
“after the death of Amos M. Short, filed the notifi- 


“eation with the Surveyor General and took said 


*‘claim.” : 


BRIEF AND ARGUMENT OF APPELLANT. 


Now, may it please the court, we proceed to more 
fully show the total insufficiency of the answer of 
appellees to constitute a defense to this action, and 
the singular findings and opinions of the courts be- 
low in sustaining such a defense, and without refer- 
ence to a single authority in support of its views. 


THE MAIN ARGUMENT 


Will be in regard to the allegations contained in 
the sixth separate answer and defense, upon which 
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the whole defense is based. We will first briefly re- 
view the other alleged defenses. 

As to the general claim of appellees to be the 
owners in fee to the land in dispute. It must turn 
on the sufficiency of the sixth: separate answer and 
defense to give such a title or any title. 

Ree 

The first separate answer and defense, after admit- 
ting plaintiff’s claim of title is based on deeds exe- 
ecuted by Grant H. Short and the other heirs of 
Amos M. Short, in 1877 and 1878, to plaintiffs. 
Grantor Samuel R. Whipple alleges that at the date 
of the execution and delivery of each of said deeds, 
and all subsequent deeds under, by or through which 
plaintiff claims title, these defendants were, and for 
along time prior thereto, had been in the actual, 
open, visible, notorious and exclusive possession of 
the whole of said premises, claiming and holding the os 
same adversely against all mankind, and said deeds 
were and are, each and all of. them, inoperative and 
void as against these defendants. 

All this amounts to nothing, because the sixth 
separate answer and defense shows upon its face that 
this claim was not taken by Amos M. Short; that 
this land was government land until 13th October, 
1877, and that the purchase and possession of ap- 
pellees in 1865 was without authority of law, and 
that appellees knew, or had the means to know that 
their grantor had no title or right of title to this land. 
Therefore, appellees’ purchase and possession lacked 
the ingredients of legal ouster, good faith, or color of 
title, and they could not hold adversely. | ~ 

Jackson vs. Walters, 12 John R., 365. | 

In view of the allegations of the answer of de- 2 
fendants below, they must be presumed to have | 
known at the time they purchased and improved | 
that their title was a nullity. | 
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“A deed or judicial proceeding which is a nullity, 
“can never lay the foundation of an adverse posses- 
“sion. And if these appellees, without the deed, had 
“no right to the possession, they secured no right b 
“a deed or judgment given without authority. It 
“follows that possession under their deed was not, 
“and could not be adverse.” : : 


Livingston Prive [ron Co., 9 Wendle, 512. Pow 


Lincoln vs. Tower, 2 McLean, 437. 3 
1 Pa., 55; 23 Cal., 318 and 674. | 
It cannot be claimed that the Probate Court of 
Clarke county had any power to invest any ohe with 
title in this land in 1856, or any time, and: that is 
just what was attempted. and unless these oo 
can show title through a court having: jurisdiction, 
their possession is of no value. — : 
Walker vs. Turner, 9 Wheaton, 174-178. 
The disposition of écfle to land ié the prerogative 


of the government. 7 


THIRD AND FOURTH. 

The third and fourth separate answers and de- 
fenses are pleas of the statute of limitations. 

As to whether either of these pleas is any defense in 
this case depends on the time the statute began to run 
against the patentees, from whom appellant claims 
title. It is ar the statute could not begin to run 
prior to an investiture of title 13th October, 1877, or 
to a clear right of title. By the allegation of this 
answer the statute could not begin to run against the 
Short heirs prior to the 31st day of July, 1874. See 
Traver vs. Tribou and Traver vs. Brooks, 8 Sawyer 
§20, wherein the court holds that the statute of lim- 
itations “did not commence to run against heirs (in 
“a donation claim) until the division of said claim 
‘was made by the Surveyor General.” 

In this case the answer claims the 3ist day of 
July, 1874, when that alleged division was made. 


Se a a 
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This suit was instituted on the Lith day of March, 
1s$s2. 

This we submit as conclusive ‘against the plea of 
the statute of limitations as plead by the answer, 
even if there was a donation land claim. 

Now as to the demurrer and its waiver: Notwith- 
standing the general rule that pleading over is a 
waiver of the demurrer, still it should and does have 
its exceptions, espec ially where the whole record 
clearly discloses the fact (as in ‘this case) not only 
that no facts are stated sufficient to constitute a legal 
or equitable defense, or to confer jurisdiction on a 
court of equity; but that by no possible amendment, 
in the very nature of the transactions upon which 


the defense is based, could facts be stated sufficient to— 


constitute a legal or equitable defense, and that in 
such cases this court will not allow the rights of a 
party litigant to be frittered away upon honest or dis- 
honest mistakes of counsel in an inferior court. 

In the case of Teal vs. Walker, 1/7 U.5., p. 242, 
this court held “ When the question aris '§ as to 
“whether thecomplaint or answer states facts sufficient 
“to constitute a cause of action or defense and demur- 
“rer thereto being overruled or waived, the error is not 
“waived by pleading over, nor is it cured by verdict, 
“but is open for consideration ”’. 

THEREFORE 

Notwithstanding the waiver and overruling of the 
demurrer to the amended answer, we will proc. 2d to 
show the court the (otal insufficiencs ‘y of said sixth 
separate answer and defense, and its utter failure to 
state facts sufficient to constitute a defense of any de- 
scription. 

The 6th separate answer and defence. The argu- 
ment and authorities we shall present to show that 
the court below erred in entertaining it may be 
first generally premised as follows : 


ee oe, 
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That when the allegations of the answer (as in 
this case ) clearly discloses the fact that there are no 
facts stated that if true, are sufficient to constitute a 
legal or equitable defense—and when there is not a 
single allegation made which by the rules or prin- 
ciples of equity calls for or justifies the interposition 
of a court of equity or good conscience—and where 
by no possible amendment in the nature of. the trans- 
actions upon which the defense is based: could facts 
be stated sufficient to constitute a defense to this act- 
ion, or clothe any court with authority to sustain 
such a defense, then the demurrer to the answer here- 
in should have been sustained by the court below— 
and the court should of its own motion, regardless of 
any motion or demurrer dismissed this answer a8 
“not stating facts sufficient to constitute a | defense of 
“any description.” 
For the following reasons : 


I. . 

That Amos M. Short never filed a notification with 
the Surveyor General nor took a donation. land claim, 
and therefore his wife and children acquired no rights 
in the land through him at his death. __ 

IT. 


That not only the title but the right of title prior 
to the 13th day of October, 1877, was in the United 
States, and there remained until patent issued in 1877. 


ITT. 
That the only notification for this alleged claim 


was made by Esther Short 9 months after the death 
of her husband. : 
IV. 


That the alleged division of said claim into east 
and west halves in 1855, and the alleged partition of 
said west half among said children by the Probate 
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Court as the real estate of Amos M. Short in 1856, 
and each of their after bargain and sale deeds of 
partition allotments were null and void, because at 
the ¢ime they had no interest: in the land either 
contingent or vested, to partition, divide or sell. 

| Vv 

That in this case the Probate Court of Clarke 
County, W. T.; had no power or jurisdiction to act 
at all, even if said Short had taken said claim, as the 
land would have been no part of his estate. 

VI. 

That the after acquired title of these heirs of 
Amos M. Short to this land could only vest under the 
allegation of this answer when the patent issued, be- 
cause there is no prior right, act:or deed of the pat- 
entees or Amos M. Short alleged in this answer to 
which it could relate back to or connect with. 


VIL. 


That the sixth separate answer and defense nowhere 
alleges or sets up any ground for equity to sustain their 
claim of title, or create an estoppel against the Short 
heirs asserting their after acquired title. Nor does 


said allegations call upon or justify the interposition . 


of any court of equity or good conscience in their 
behalf, hence there can be no estoppel either legal 
or equitable, in behalf of the appellam% in this act- 
ion. : : : : 


ARGUMENT. 


It will be readily seen by the allegations of the 
6th separate answer and defense, which fully sets 
forth all that was done by Amos M. Short, or by any 
of the Shorts, or by the Probate Court—that, at 
the time of the death of Amos M. Short he was no 
donee of the United States under the Donation Act 

of 27th of September, 1850, , 
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BECAUSE, 


The answer does not allege that Amos M. Short 
had taken a donation land claim by filing a notice 
with the Surveyor General that he had or desired to 
take said claim, as required by the 6th Sec. of the 
Act of Congress of 27th Sept., 1850, that he shall do. 

But said 6th separate answer and defense, after 
much disingenious mixing of words and phrases about 
settlement, ‘residence, cultivation,—claiming said land 
as their donation claim under the Donation Act of 
the 27th of September, 1850 (two and a:half years 
before the act passed). Then admits and alleges the 
fact to be “That after the death of said Amos M. 
“Short, and on or about the 4th day of October, 
“ 1853, the said Esther Short caused to be:filed in the 

“ office of the Surveyor Gereral at Oregon City, Or- 
“egon, the notification No. — aforesaid of said Amos 
“M. Short and Esther Short upon said donation land 

“claim, showing that said Amos M. Short Was com- 

“ netent to take the same.’ 


2d. 


This being the only alleged notice and Esther Short 
the only person who ever filed any notice with the 
Surveyor General for this alleged donation land 
claim, (the notice stating that she filed under the 
Act of Congress passed 14th February, 1853, amend- 
atory of the Act of 1850,) can this filing of Esther 
be regarded as theact of her dead husband ? Surely not 


od. 


That the courts below were in error in treatin 
this land as the “ Donation land claim” of Amos 
Short at the time of his death is apparent, because 
the Donation Act provides “that all persons faslng 
“to give such notice before the 1st day of December, 
“ 1853, shall be thereafter debarred from ever receiv- 
“ing any benefit under said 4th section.’ 
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And as the answer shows said Short failed to 
comply with the main condition precedent of the law, 
residing within 18 miles of the office of the Surveyor 
General at Oregon City for 27 months after the act 
passed before his death. Now, may it please the 
Court, can it be assumed, as the Supreme Court of 
the Territory assumes, “that all conditions of the 
“ Donation act necessary and precedent to the pass- 
“age of title had been complied with, and the widow 

“and children held among — all disposable in- 
“terest in the land.” 

This fact being well known to the widow at the 
time (that her husband had favled to take a donation 
claim), accounts for and explains why she filed her 
notification of October 4th, 1853, under and by vir- 
tue of the 22d section of the donation act, approved 
February 14, 1853, under which she could file on 
and take 320 acres and no more. 

The refusal or neglect of Amos M. Short to file on 
a claim in his life time deprived his widow and chil- 
dren of any interest in a donation claim through 
him, said Short. His neglect was their neglect. 
This Court has held “that the settler must notify 
“the Surveyor General of his claim, and otherwise 
“conform to the provisions of the act. His acts 
“ affecting the claim are her acts; his neglect her neg- 
“lect. Whatever will bar her will bar them, the 
children.” 

Vance vs. Burbank, 101 U.S., 521. 

The donation act does not vest the title in the donee 
until he has fully complied with all of the provisions 
of the act, including sections 6 and 7 of said act. 

Hall vs. Russell, 11 Otto, p, 510. 
6th. 

The above Acshiiens of the Supreme Court of the 
United States but follow the doctrine laid down in 
the case of Fitzpatrick vs. Dubois, 2 Sawyer, p. 435, 
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which lays down the doctrine “ that neither occupan- 
“cy, residence, or cultivation, however commenced 
“and prolonged, can bring a party within the pur- 
“ view of the act, so as to vest in him any. interest in 
“the land. Notice to the Surveyor General was the 
“first act which brought the occupant within the op- 
eration of the law.”” The Court further says ‘ that 
“this notice was what constituted him a settler under 
“the act, as well as in fact,” and adds “ without this 
“ notification, the occupant could not acquire any 
legal relation to the land.” : 


Fitzpatrick vs. Dubois, 2 Saw. 435. » 
ith. 


Now, may it please the Court, if the law of the 
land and decisions of the Circuit and Supreme 
Courts of the Government amount to anything, and 
are intended to control the decisions of inferior 
courts, what should become of the decision of the 
Supreme Court of the Territory of Washington in 
this case? And what was the dit/e or right of title 
of Amos M. Short by the allegations of this answer 
at the ¢éime of his death? And wkat constituted the 
‘title or right of title of the children of Amos M. 
Short to the west half of this alleged donation claim 
in 1856, the time when the alleged partition proceed- 
ings took place, has not been discovered except by 
the Supreme Court of the Territory of Washington. 
We claim the decision of that court was wrong and 
should be reversed. 

8th. 


And now, if Amos M. Short, under whom these 
appellees claim was not the donee of this alleged claim 
at the time of his death in 1853, then the rulings, 
findings and decisions of the courts below are wrong, 
and the whole fabric of the defense at law and equity 
must fall to the ground and disappear. 
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NOTIFICATION OF ESTHER SHORT. 

As to the notification of Esther Short after the 
death of Amos M. Short, what was its use or object, 
if said Amos had taken said claim, and was the donee? 
There could be no object. If Amos M. Short had in 
his life-time taken said claim, by filing for it his no- 
tice with the Surveyor General, then the widow 
would get her half under the law, and herself and 
children would have taken her husband’s half under 
the law, without further notice, residence, or cultiva- 
tion. 


2] 


wil, 

But if she filed the notification of Oct. 4th, 1853, 
to show that her husband was competent to take the 
same, as is alleged, her alleged notification was abso- 
lutely void for any purpose. The widow had no such 
“sen under the law. She could not cure her hus- 


and’s neglect, nor’clothe his children with any right 
in the land. | 
Vance vs. Burbank, 101 U.S. p. 521. 

T’is true that Esther Short, after the death of her 
husband, Amos M. Short (he having neglected to take 
a claim) had the right, as a single woman (Silver vs. 
Ladd, 7 Wallace, p. 219) or by virtue of section 22 
of the Donation Act, passed 14th of February, 1853, 
to file her notification on any public land in Oregon — 
_ Territory for 320 acres as a donation land claim for 
herself, and no more. But in this case she is alleged 
to notify on 640 acres, simply to cure the neglect of 
her husband. Could she do it? Surely not. | 


4th. 


Viewing the allegations of the answer in the light 
of the authorities submitted, it is apparent that at no 
time during all the alleged transactions (prior to the 
issue of the patent) had the children of Amos M. 
Short any interest in this land. If this be true, the 
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appellees could nut acquire any interest in this land 
by a purchase from any of the Short heirs, before 
they had any interest in the land to sell, nor while it 
was the lands of the United States. By their pur- 
chase, appellees got nothing but possession of gov- 
ernment land, by a guardian’s sale of the interest of 
Grant H. Short, who had nothing in the land but an 
assumed possession, and that possession without any 
right whatever. And these appellees knew all this, 
or had the means to know that by their purchase they 
could acquire no title to the land whatever 


RELATION BACK. 


We will now call the attention of the Court to the 
doctrine of relation back. : : 

In view of the allegation of the answer in this 
case, it is apparent that the doctrine that the patent 
when issued to the Short heirs in 1877 could relate 
back to and take effect at any date anterior to its 
issue (or at most, the 31st day of July, 1874) issure- 
ly not tenable in this case. Because— : 


Ist. 


Nu grant, no deed, no patent can on its issue ree 
late back and take effect at a time anterior to its 
date, except where certain prior acts are required 
to be done as a condition precedent by the grantee, 
and when fully performed by him; then, in such 
cases, the grantee is oy law entitled tothe issue of 
the patent by his prior act; and when issued in such 
cases, it then relates back to and connects with that 
prior act or deed of the grantee that gave him the 
right of title. The grantee having the right of title 
by full performance of the conditions precedent, 
then the patent when issued in such cases relates 
back to and connects with the act that gave him the 
right of title. 
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But in this case the answer shows on its face that 
Amos M. Short did no act, performed no condition 
precedent that under the law entitled him to any 
right tu this land as a donee under the act of Sept. 
27th, 1850. 

But the answer does allege and show that another 
party, after the death of said Short, took this claim 
by filing with the Surveyor General of Oregon the 
only notice that ever was filed for it; and as this 
patent could not take effect in Amos M. Short, de- 
ceased, but as said patent did also issue to his heirs 
in 1877 7, being these ten children, without prior 
right, it could not relate back to and connect with or 
take effect at any time or date anterior to its issue, 
seems perfectly clear. 


3d. 

As occupation, residence, and cultivation for any 
time never has alone clothed any one with a right as 
a donce under the act of Sept. 27th, 1850. It could 
not relate back to said residence and cultivation as 
sufficient. See 2 Saw. supra 435. 101 U.S. 510 
supra. 
: 4th. 

Nor could the patent issued to the Short heirs 
in 1877 relate back to or connect with any 
right by virtue of the alleged notification of Esther 
Short in October, 1853. For it is clear that she had 
no right or power under the law to file a notice for 


any one but herself dead or alive. 
Vance vs. Burbank, 101 U.S. p. 521. 


Sth. 


There is no event, or act, or deed, or right that is 
set forth or alleged in the answer, or was proven, or 
ever existed upon which the patent can relate back to 
or connect with. 


_— 
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Therefore, upon its issue in 1877 the ¢itle and the 
right of title of the patentees did first vest in them, 
seems to us legally and logically clear,and must be 
regarded as a grant of title “ez donation regis,’ and 
did then first invest these children or heirs with the 
title to this land. 

‘AGAIN, 

By the allegations of the answer, it is clear there 
was no obligation on the land office to issue the Cer- 
tificate No. 275, dated July 31st, 1874. 

Prior to the issue of that certificate in 1874; this 
west half was Public land, and the assignment there- 
in made was the first event that had taken place 
that gave to these children or heirs even a contingent 
interest in the iand. 


2d. 


Prior to 1870, these heirs had sold and quit-claim- 
ed, each his and her allotment asset apart to them 
by the Probate Court, being portions of public land 
as the real estate of their father. Such deeds could not 
convey to the purchasers any title, nor could they 
convey an after—acquired title not provided for by 
the terms of the deeds themselves. 

3d. 

But on the 13th day of October, 1877, the 
United States conveys this land to the heirs of Amos 
M. Short deceased; at which time these heirs were 
first invested with a right and title tothis land. And 


_ in 1878 these patentees sold and conveyed each his 


or her undivided interest in the whole land to appel- 
lants grantors, as is admitted in the answer of defen- 
dants below—Record p.— 


And neither these appellees nor any other person 
has any right to complain unless it be the govern- 
ment itself; and it is not here complaining, and should 
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it think there has been any fraud or illegal act on 
the part of the patentees, the courts are ever ready 
to try the question by the proper action. But until 
then, and until successful, the only title to the land 
in dispute i is in the appellant i in this action. There-. 
fore we claim that the ruling, findings, and judg- 
ment below should be reversed. 


THE EQUITIES OF APPELLEES. 


As the courts below in this cause have discovered 
equities in this sixth separate answer and defense in 
favor of these appellees so strong as: to give them 
a judgment on the ground of Hguitable Estoppel, 
we will now consider that question and see if any 
grounds for the enforcement of the estoppel can be 
found alleged in this sixth separate answer and de- 
fense—or to which any possible evidence could have 
justified an estoppel. Let it be borne in mind that 
this separate answer and defense sets out fully all that 
was done by Amos M. Short,. living, and by Esther 
Short after his death; and by the children and by the 
Probate Court of Clarke County, W. T., in regard to 
this land claim. 


I. 


Under the assumption that Amos M. Short was 
the donee the appellees claim to deraign the right of 
title through-an alleged Probate Court partition pro- 
ceedings of 1856, of this land claim as the real estate 
of Amos M. Short deceased—being the same land that 
was included in the notification of Esther Short as 
her donation land claim—taken nine months after 
the death of her husband, Amos M. Short. All these 
facts are set out in full by these appellees in their 
sixth separate answer and defense to sustain what 
they seem to regard as the legal and equitable incep- 
tion of their title. 


<t- 
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Il. 


But in attempting this they are compelled to set 
up all the illegal and void acts and doings of the Pro- 
bate Court, themselves. and others in regard to this 
alleged land claim, as the only grounds on which 
their assumed legal or equitable rights are based. 
Weadmit they have one high authority. St. Paul 
says, in Romans, dth and 20th, “But where sin 
‘“‘ abounded, Grace did much more abound.” This 


ITI. | 
For the argument let us assume this land was the 

claim of Amos M. Short at his death in January, 
1853. How could it accord with the fact alleged in 
the 6th separate answer, that said claim was taken 
and filed on, nine months after his death hy Esther 
Short; showing that said Amos M Short was._compe- 
tent to take the same—(as many others were). 


| 1. 
Would such a notification after his death by an- 
other party divest the United States of title and so 
transfer the title of said land to the dead Short as 
his real estate to be divided among his heirs? 
This answer so assumes: 


IT. 

Had this been his claim as assumed; on his death 
his wife and children would have been his successors 
under the law as donees of his half, and it was not 
subject to the control of his administrator or the Pro- 
bate Court—for it was no part of his estate—nor 
could any partition or sales be made of his half prior 
to the land being divided and his half set apart to 
him by the land offices in 1874. Prior to which 
there could be no investiture of title. | 


III. 
If Ainos M. Short’ had been the donee of this al- 


.must be their hope. 
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leged land claim, the éet/e of his widow and children 
to his half would have been uncertain and unknown 
_ until divided and set apart to him by the land offices. 
Prior to which no partition, either judicial or by pa- 
rol, could take place that would be binding. 


IV. 


And as neither the administrator nor the Probate 
Court had any power or jurisdiction to make said 
partition of 1856 or at all—it follows that said al- 
leged partition proceedings—were absolutely nad 
and void, and cannot, and does not, bind any of these 
heirs or their assigns from asserting their after-ac- 
quired title of 1877; were there no question about 
said Short having been the donee. 


Statutes of W. T., 1854, sec. 3, Hannah vs. Sil- 
ver, 2 Oregon, 336. 
8 Saw, 511-520. 
16 Wendle, 316. 
oth. 

Nor can the alleged deeds of bar gain and sale (by 
each of these children) of his or her said partition 
allotment transfer by the estoppel—a greater interest 
in the part conveyed than the heir or child owned at 
the time in the land thus conveyed—and 1 in this case, 
that interest could have been in no event but an un- 
divided one-tenth interest therein; even if Amos J. 
‘Short was the donee of said claim at his death—be- 
cause the alleged partition proceedings of the Probate 
Cour? of this alleged land claim in any event were 
absolutely null and void and bound no one. 

But if said Short was not the donee at his death, 
this west half of said alleged claim was public land 
of the United States, during any and all of said al- 
leged sales—and they, therefore, conveyed no right or 
title at law or equity to anyone. 
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Now WHERE ARE THE EQUITIES OF APPELLEES? 


Let us see if any grounds for equity is alleged or 
pleaded in this 6th separate defense. If so in what 
do they consist? Wherein «do these appellces claim 
to have been musled, deceived, or imposed upon by 
any one. They make no allegation of fraud or de- 
ception, or of being misled by the Short heirs. They 
nowhere plead ignorance, or want of information on 
their part at the time they bought. But. this sepa- 
rate answer and defense shows throughout fudl 
knowledge of all proceedings, acts and things that had 
been done by the Shorts and by the Probate Court 
in regard to this /and and allege the same as the 
foundation of their title. Therefore there can be no 
estoppel. 

2d , 

There can be found no reasons, or grounds alleged 
or set forth in this separate defense, on which any 
equities can be predicated, or on which any court of 
equity can afford relief: Because the answer sim 
ly and plainly shows that these appellees fearon 
with their eyes wide open to get possession of land 
from those that at the time they Anew, or had the 
means to know had then no right, title or interest in 
the land. 

It is a clear case of caveat emptor. Their decep- 
tion was self imposed. If deluded, they deluded 
themselves. If they sustain loss, it is the result of 
their own carelessness or neglect. Of their want of 
title they were informed by statute law, and the re- 
cord in the United States Land Office. Therefore 
we claim that the court below might, and should of 
its own motion, regardless of any motion or demurrer 
dismissed this answer as “not stating facts sufficient 
to constitute a defense to this action,’ as it utterly 
fails to show appellees entitled to equities at all. 

See Teal vs. Walker, 111 U.S. p 242. 
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THE DOCTRINE OF EQUITABLE ESTOPPEL 


This doctrine, salutary as it often is, cannot apply 
to an answer or case like this. The appellees in 
this case can claim no equities, nor can they enforce 
an estoppel against the Short heirs, or their assigns, 
asserting their legal title to this land, on account of 
anything they are alleged to have done before they 
acquired a right of title in the land. And there can 
be no estoppel by bargain and sale deeds of one’s 
right, title and interest in lands except the interest 
the party ¢hen owns, and a warranty cannot enlarge 
it, because the estoppel canuot be extended by im- 
plication to an end which is not provided for in the 
deed when executed. See Ze 

Coaky v Perry. 3 Ohio, K S. 344. — 
Hanrick vs Patrick U. oR Wt Ff ITS 

In the above case decided by this court at its last 
term. It was held in regard to a covenant of general 
warranty. “That where the estate granted is the 
present interest and title of the grantor. It does nof 
operate as an estoppel to pass a subsequently acquir- 
ed title.” | 

That when the deed does not on its face purport to 
convey an _ indefeasible estate, but only the right, 
title and interest of the grantor. The. doctrine of 
estoppel has been held not to apply. 

White v Brocow 14 Ohio St. 343. 

Adams v Ross 30 N. J. law 509. 

Blanchard v Brooks 12 Pick 47. 

Brown v Jackson 3 Wheat 452 


ACTS AND CONDUCT. 


Nor can there be any estoppel against the legal 
owner of the land for words, acts, conduct, acquies- 
ence, or for anything said, done, or allowed before 
his frtle became vested—hence a partition, a deed of 
quit-claim, of bargain and sale of Government land 
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prior to having the title or right of title—could pass 
no title, much less could pass an after acquired title, 
in law or equity, or by the estoppel. See | 

Baylor v. The Commonwealth, 4 Wright, page 37. 

‘Smith’s Leading Cases, 2 V. P. 734. 

6 McLean,3. 12 Pick 47-66. 

7 Peters, 222. 

IT. 


We readily admit that the doctrine of equitable 


| estoppel, when applicable, will often preclude the 


owner of realty from asserting his title, to the uury 
of and against an innocent party, holding under a 
supposed good title, and not knowing of, nor having 
the means of knowing, the invalidity of his own title, 
is a well established principle of courts of equity, and 
should be enforced. 

Il 


But in this case the doctrine is not applicable at 
all, because the children of Amos M. Short had no 
title in this land to partition in 1856, or to maintain, 
assert, or sell, and all prior purchasers either knew, 
or had the means to know, the condition of the title. 


IV | 
ITS APPLICATION. 


That the doctrine of equitable estoppel may be 
justly applied against the legal owner of land, courts 
of equity have laid down certain rules, creating what 
is called the essential elements of an estoppel, which 
must first exist before it can be made applicable to a. 
given case. 

Before this doctrine can apply in regard to the 
title to land, it must appear from the answer and en- 
dence. 

First —That the party claiming the benefit of the 
estoppel was at the time of his purchase and im- 
provement ignorant of the invalidity of his own title. 
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Second—That he had no available means to find 
it out: and 
_ Third—That he was in some way misled and de- 
.ceived by the party sought to be estopped. See 

Wythe v. Smith, 4 Saw., 24 88. 

Hill v. Epley, 31 Penn. St. 34. 

Bogs v. Merced Co., 14 Cal., 367. 

Steel v. Smelting Co., 106 U.S. P., 456. 

Henshaw v. Bissell, 18 Wall, 255; 93 U. S., 326. 

Pomeroy Equity Jur., 2 vol. par. 806-807. 

This answer does not show or make a single alle- 
gation of this kind, and there was no such evidence, 
or finding. | 

V 

If misled or deceived, he must allege it to prove it, 
and claim that it was not the result of his own fault, 
his own neglect or laches, because, if he deceives him- 
self, he estops himself from claiming an estoppel. 
For it is held in the case of Trenton Banking Co. vs. 
Duncan, 86 N. Y., Court of: Appeals, 221, that no 
estoppel in pais can be found against the legal owner 
of land, unless the party sought to be estopped was 
guilty of fraud or negligence equivalent to fraud, and 
the party claiming the equity of estoppel must be 
Sree from all imputation of /acees in acting in the be- 
lief of ownership. 

Nor can a party claim the benefit of any kind of 
estoppel when it is apparent from the exswer that he 
knew, had the means to know, or was equally well in- 
formed at the time of the want of title, or the char- 
acter of the title. See Steel vs. St. Louis Smelting 
and Refining Co., 106 U.S., 447; Smith vs. The M. 
Ins. Co., 12 Harris, 220; The Comyth vs. Naulty 
10 Barr, 527-531; 6 Seldon, 42. 


SILENCE, ACQUIESCENCE, RaTIFICATION. 
All this amounts to nothing. Their bargain and 


tion of the 
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sale deeds of their right title and interest in this 
(Public Land) was but a surrender of the possession. 
Their deeds did not convey further assurance of title 
to be acquired from the government, nor warranty of 
that title. Their deeds were but a quit claim, each 
of his and her right title and interest at the time in 
the land described by virtue of the alleged Probate 
Court partition proceedings. They acquiesced and 
ratified for many years all they had disposed of, the 
possession. They acquiesced in that possession be- 
cause they had no title to assert or claim before 1877, 
aud they had no reason toexpect it. The appellees 
could easily have secured a title to this land from 
the government at any time before 1877, but they 
did not. It so happened that in 1877 the govern- 
ment conveyed this land to plaintiff’s grantors. 
Surely there was nothing to prevent them 
from receiving it, and what was there to prevent 
them from asserting their after acquired title when 
they received it. Can the quit claim, or bargain 
and sale deeds of these Probate Court partition allot- 


. ments, before they had any title, estop them in — 
We thin 


from asserting their after acquired title. 
not. 

Can their alleged silence, acquiescence, and ratifica- 
ion of government land in which 
at the time they had no claim of title estop them in 
law or equity from receiving and asserting an after 
acquired title from the government? Certainly not. 
No one is required to assert his title before he has it. 

Bigelow v. Toplief 25 Vermont 273. 

Hill v. Epley ¢ Casey 331. 

Fisher v. Mogman 11 Ohio, No., 42. 

Crest v. Jack — 

In this case the alleged equitable defense shows 
that the appellees, defendants below, knew as much, 
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36 
if not much more of the character of the title of the 
minor, Grant H. Short, to this land, than it can be 
supposed he knew. Nor does the answer claim or 
allege that appellees were deceived or misled in any 
way by the minor, his guardian or by anyone. __. 
Chief Justice Shaw in Gray v. Bartlet 20 Picker- 
ing, 186, holds. That “Equity only applies in favor 
ofa party holding by rights not equally open to the 
parties, and who has_ been deceived and misled by 
the waut of notice. These appelleesin their answer 
plead full knowledge of all that had transpired in re- 
gard tothis land. Therefore they allege no equities. 


Iil 


Duty to SPEAK. 


It is well settled that noeguztable estoppel can spring 
from mere silence, or acquiescence in any case unless it 
was “a Duty to Speak.” 

Hall v. Epley 7 Casey 331 

Taylor v. Ely 25 Con, 250. 

Strong v. Ellsworth 26 Vert. 362. 

Sutton v. Wood 27 Minn. 362. 

But that duty can only exist after the title has be- 
come vested, in anyone. In this case these heirs (ap- 
pellants grantors) asserted their title as soon as re- 
ceived. 

And it is held that silent acquiescence never works 
an estoppel short of the running of the statute of limi- 
tations unless it works a fraud on an innocent party 
and misleads him to his injury, as was held in the case 
of Wendle v. Van Rencelier 1 Johnson Ch. 344, 
where the claimant held a secret deed 14 years know- 
ing his title and suffered a party to purchase and ex- 
pand money on the land under an erroneuus opinion 

of title. In such cases equity should interpose and 
protect innocence, against such palpable fraud. But 
there can be no fraud or deception, in a case like 
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this, where all the parties interested were equally in- 
formed of all the facts and acted on them, nor can there 
be an estoppel. 27 N. Y.310. The answer alleges no 
deception, hence there can be no estoppel equitable or 
legalin this case. Therefore all this claim about s- 
lence, acquiescence and ratification falls to the 
ground. 3 

Now, what could pass by said deeds of partition 
allotments? | 

We admit the general principle to be that if any 
person who in terms conveys land, or any specific in- 
terest in land—with warranty of title—and does not 
own it and afterwards acquires the same land or 
specific interest, such acquisition inures to the bene- 
fit of the grantee; ‘the warranty being only co-exten- 
sive with the estate, right or interest which the deed 
purports to pass. : 

But if the deed is but a quit-claim, or bargain and 
sale deed, and is limited to the right, title and inter- 
est of the grantor at the time of its execution. (As 
all these deeds were conceded to be by the court be- 
low), even the receipt of the proceeds of the sale 
cannot preclude the assertion of an after-acquired 
title; because any other construction would violate 
the character of the estate conveyed by the deed. 

See Smith’s leading cases, 2d Vol., page 737. 

Also Hegrick vs. Patrick, Fed. Rep’r. 13, Dee. 

1886.- 2 //9 Ze-¢7 fi A Is 

In this last case this court most fully sustains the 

above doctrine. 


ALLEGED DEEps Not BInpIna. 


As the Short heirs, in 1856, had no interest in the 
land in dispute, and as the Probate Court had 
no power to make the alleged partition of 1856, 
it follows that the alleged deeds of bargain and 
sale, or quit-claim, of said heirs, could pass nothing 
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but an assumed possession, and that possession with- 
out authority; nor could the deeds pass an after-ac- 
quired title by estoppel, unless the deed or deeds al- 
leged conveyed future estates, or titles to be acquired. 
See Varick vs. Edwards, 11, page 289. 
Edwards vs. Varick, 5 Dinio, 664. 


IT. 


It has been held that a deed of lease and release 
does not pass a contingent estate by the estoppel, nor 
estop the grantor from denying that it had passed 
Sir Edward Sugdon held that a subsequent estate 
would not pass by the est»ppel of a prior convey- 
ance. 

Lloyd vs. Lloyd, 2 Cunnor & Lawson, 592; Drury 

& Warren, 369. | 

It is well settled on principle in this country and 
in England, that a grant, release, or bargain and sale 
deed, does not bind or transfer future or contingent 
estates by estoppel. | : 


III. 


Thus it has been often and repeatedly held in New 
York, and would seem plain on principle, that an 
estate acquired after the execution of: a deed, will not 
pass by its operation as such. 

1 Comstock, 242-6. 

Jackson vs. Wright, 14 Johnson, 139. 

Jackson vs. Bradford, 14 Wind., 622. 


IV. 


This doctrine of the estoppel is highly penal in 
its character, and should not, and can never be en- 
forced unless all the circumstances concur, which are 
necessary to the creation of an equitable estoppel. 
Bogs vs. Merced, 14 Cal., 279. 

Crest vs.. Jack, 3 Walls, 238. 
Steel vs. Smelting Co., 106-U. S., 456. 


- 
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And it is universally held that no equities are 
created, and no estoppel can be enforced against an 
after-acquired title, based upon a quit claim or bar- 
gain and stle deed, executed at a time when the 
grantor had no disposable interest in the land. 


EXECUTORY OR CONTINGENT INTERESTS. 


It has been held that no executory or contingent 
interest can be conveyed, either by common law 
grant or by the statute of uses. 3 

Paletreau vs. Jackson, 11 Wendle, 110. 

Jackson vs. Waldron, 13 Wend., 178; 5 Dinio, 

665. 

The same rule prevails in Massachusetts and most 
of the other states of the Union. As authority we 
refer to : 

Davis vs. Hayden, 7 Mass., 237. 

Blanchard vs. Brooksdal, 12 Pick, 47-66. 

Ham vs. Ham, 2 Shipley, 351. 

Kinsman vs. Loomis, 11 Ohio, 4785. 

Frank vs. Dorst, 14 Ill, 304. 

And many of these cases decide not only that the 
conveyance did not operate to pass the estate, but 
that it will not debar the grantor and those claiming 
under him from recovering the land at some subse- 
quent period. 

The law was so held in Jackson vs. Hubble, over— 
ruling contrary rulings, and has been followed in 

Blanchard vs. Brooks, Comstock vs. Smith. 

Sparrow vs. Kingman, 1 Comstock, 242. 

Bell vs. Twilight, 6 Foster, 101. . 

And virtually affirmed in Baylor vs. The Com- 
monwealth, 4 Wright, 37. 

Thus we see if Amos M. Short had taken this 
claim his half could not have been known, was wn 
certain and contingent until set apart to him in 
1874. 
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3 I. 
The mere fact of assuming to convey land by bar- 
gain and sale, will not preclude the party by whom 
the deed was executed from showing that he had 
nothing in the land at the time on which the deed 
could operate or feed. 
Sparrow vs. Kingman, | Comstock, 252-246. 
' The above principles are illustrated by the case of 
Peletreau vs. Jackson, 11 Wind., 110-13. id. 178, 
where it was finally and authoritatively decided, after 
a long and protracted litigation, that “the grantof an 
“executory or contingent estate is devoid of all effect, 
_both as a conveyance and as an estoppel.” 
Tue Tite Must BE VESTED TO Pass. 


It is well settled at the present day that a bargain 
and sale or lease and release must fail of effect unless 
the bargainor or releasor has a vested estate or inter- 
est on which the release can operate or feed. 4 
Wright Supra, 37. In Doe vs. Scarborough, 3 A. & 
E., 2, such a deed cannot pass a contingent estate by 
estoppel, or estop the grantor from denying that it 
did pass. And in the case of Chew vs. Barrett, 11 
S. & R., 389, Gibson, Judge. that in every convey- 
ance to uses, the bargainor must be seizcd of the legal 
estate at that time, and if granted before the title has 
vested, it but passed an equity to the extent of the 
after-acquired interest of the grantor. If he gave 
further assurance of title to be acquired. 

But to authorize chancery to extend the operation 
of an anterior conveyance to a subsequent title, it 
must appear distinctly that it was so intended. and 
not /imited to the interest of the grantor at the éime 
when it was executed. — 

The deed of appellees was executed by guardian 
and conveyed the right, title and interest. of Grant 
H. Short in the land in dispute nine years before any 
interest became vested in him, and was done as the 


ea. 
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deed recites, by virtue of the Probate Court partition 
proceedings of 1856. 
IT. 


A covenant in a deed of partiton (and there was 
nothing of the kind here) will prima facia be limited 
to the estate which the parties have atthe é2me, and 
seek to divide, and will not bind or pass an after-ac- 
quired title. 

Doane vs. Wilcox, 5 Gray, 328. : 

Rector vs. Waugh, 18 Missouri, 13-26. 


Nor will a special warranty against the grantor 
operate by way of estoppel on a future interest. 

Comstock ve. Smith, 13 Pick, 116. 

Wright vs. Shaw, 5 Cush , 56-64. 


In CONCLUSION. 


It must be admitted if the allegations of the sixth 
separate answer and defense are insufficient to consti- 
tutea defense to this action, there can be nothing 
else alleged in said amended answer on which a de- 
fense can be predicated either at law or equity. 


Ist. 


It is alleged “that Amos M. Short and wife settled 
“upon this land in 1848; claiming the same as their 
“donation land claim, under the provisions of the 
“ Act of Congress, approved September 27th, 1850.” 


This amounts to nothing except as to date of said 


_Short’s entry on the land. 


2d. 

It is alleged that thereafter “the said Amos M. 
“Short and Esther Short resided upon and culti- 
“‘ vated said donation land claim from March, 1848, 
” - to the time of the death of him the said Amos 
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. Short in January, 1855. 
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Not a word about said Amus M. Short having filed 
his notice with the Surveyor General (as required by 
law) and thus taking said land as his donation land 
claim, because he did nothing -ut cultivate portions 
of said land until his death. 

| ie 

The next allegation of said sixth separate defense 
is as follows: _ 

“That after the death of said Amos M. Short, and | 
“on or about the 4th day of October, 1853, the said 
‘‘ Esther Short caused to be filed in the office of the 
“Surveyor General, at Oregon City, Oregon, the noti- 
“fication No ........ , aforesaid of said Amgs M. Short 
“and Esther Short upon said donation land claim, 
‘showing that said Amos M. Short was competent to 
‘take the same.” 3 

Does the above allegation make this the notice of 
and claim of Amos M. Short? Or is it not the notice 
of and the claim of Esther Short taken after the 
death of her husband, as alleged, because of the ne- 
glect of her husband ? ; 


4th. 


The next step on the part of the widow and some 
of the children was “to agree to divide this land be- 
“tween themselves in 1855, as alleged; the children 
“take the west half and Esther Short the east half.” 

dth. 

The next step was the alleged Probate Court parti- 
tion proceedings of 1856 of the west half among the . 
ten children as the real estate of Amos M. Short, de- 
ceased. And their subsequent sales each of his and 
her right, title and interest in his and her separate 
partition allotment of 1856, prior to 1870 as alleged. — 

6th. 
That not until 1874 was said west half set apart by 
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the register and receiver to Amos M. Short, and a 
patent to said west half was issued to said Short and 
to his heirs, Oct. 13th, 1877. . 

Upon these allegations appellees claim the legal 
and equitable title to the land in dispute. 


APPELLANT CLAIMS 
Ist. 


That the allegations of the sixth separate answer 
and defense shows on its face that the title and righé 
of title of the west half of said alleged claim was in 
the United States until the 13th day of October, 
1877. 

2d. 

That this west half including the land in dispute 
was no part of the real estate of Amos M. Short, de- 
ceased, in any event. | 

: 3d 


That the Probate Court of Clarke County, W. T., 
had no authority, power or jurisdiction to make par- 
tition of the land at all; among any parties, had the 
land been a donation land claim, 


4th. 

The alleged heirs had no right or power to make 
any kind of partition prior to investiture of title. 

oth. 

The alleged Probate Court had no jurisdiction to 
act at all, hence the whole proceedings were corem 
non-judice and absolutely void. 

’ Statutes of W. T., 1854, p. 309, sec. 3. 

Hannah vs. Silver, 2 Oregon, 336. 

Cutting vs. Cutting, 6 Saw., 396. 


THEREFORE, 


Appellant claims the total insufficiency of the al- 
legations of the answer to constitute a defense of any 
description. 
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Test oF TITLE. | 


Under the allegations of this sixth separate answer 
the question arises, when did the United States be- 
come divested or estopped from making any disposi- f 


tion it might choose to make of this land to other 
parties. | 
Ist. | 

Was it at the time of the death of Amos M. Short, 
in January, 1853? Certainly not. 
, 2d. 
Was itat the time of the notification of Esther ; 
Short in October 1853 to cure the neglect of her de- 
ceased husband? Most assuredly not. 


3d. 


Or wasthe government estopped when, in 1895, the 
widow and children verbally agreed to divide the land re 
into east and west halves? Or was it by virtue of i 
the alleged Probate Court partition proceedings of : 
1856? Or the subsequent bargain and sale deed of 
each separate partition allotment, from 1857 to 1870? 
Surely neither. 
Or was the government estopped when, on the 13th 
day of October, 1877, it issued its patent, and thuscon- 
veyed its title by its own mistake though it be; or it 
may be “‘ex-donation regis” to the heirs of Amos M. 
Short. Zhen and not till then was the government 
first divested of its title, and the Short heirs were /irst 
clothed with any right or title to this land... For it has 
been held that such matters as are set out in the sixth 
separate answer and defense could not estop the gov- 
ernment in any disposition of the land it might choose — 
to make. 
Steel vs. Smelting Co., 106 U. S., 456. - 


THEREFORE, 
These appellees got nothing by their purchase. 
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Nor could they secure any interest in the land in dis- | 
pute by a guardian’s deed executed long prior to his 
ward’s investiture of title, and whilethe title and right 
of title was still in the government. 

Morehouse vs. Phelps, 21 How., 294. 

F — Loan & Trust Co. vs. McKinney, 6 Mc- 

n, |. 

Simpeyreac vs. United States, 7 Peters, 222. — 

Blanchard vs. Brooks, 12 Pick.,47-66. | 

Now, may it please this Honorable Court, In view of 
the total insufficiency of this whole answer to cunsti- 
tute adefense to this action, with the alleged steps re- 
sorted too, vosecure possession of public land then 
claimed by ignorant minors and orphans as the real 
estate of their father, followed by the alleged Pro- 


bate Court partition proceedings of 1856, and the after 
bargain and sale deeds of said alleged partition allot- 


ments. Without title or right of title to purchasers 
who knew all the facts, or had the means to know that, 
at the time, they were but getting possession of public 


land. Wenowsubmit if the answer of appellees al- 


leges or sets forth any fact, any ground, sufficient to 

constitute a defense to this action. | 
Wherefore appellant asks for a reversal of the find- 

ings, ruling, and judgment, rendered in the court 


below. 
LEANDER HOLMES, 
Attorney for Appellant. 
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1. Because “a statement of the facts of the case 
in the nature of a special verdict” is not “made and 
certified by the court below,” as required by the Act 
of Congress, approved April 7, 1874, (Statues at 
Large, Vol. 18, page 28.) | 

Nor did the Supreme Court of Washington Terri- 
tory affirm in its judgment any findings of the Dis- 
trict Court. | 


Eilers v. Boatman, 111 U.S., 356, and cases 
therein cited. 


2. Because it does not appear that al? the find- 
ings of the District Court are contained in the tran- 
script, nor that all of the proceedings in said Court 
are contained in the transcript. 


‘3. Because it appears affirmatively from the tran- 
script and the certificate appended thereto that said 
transcript does not contain all the proceedings, nor 
all the evidence which was before the court below. 


B. F. DENNISON, 
Attorney for Appellees. 


Rvurvus Mattory, of Counsel. 
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IN THE SUPREME COURT 


OF THE 


United States. 


JOHN W. BRAZEE, 
Appellant, 


V8. 


NICHOLAS SCHOFTEI.D 
AND 
MARY SCHOFIELD, . 
Appellees. 


Should the findings of the District Court be con- 
sidered as affirmed by the Supreme Court of the Ter- 
ritory and the case be heard thereon, counsel for Ap- 
pellees submit the following 


BRIEF AND ARGUMENT. 


FP 
Mb 


2 


Express and Implied Findings of Fact by the 
District Court. 


Territory of Washington, 
88 
County of Clarke. j 


In the District Court of the Second Judicia] District of Wash- 
ington Territory, holding terms at Vancouver for April Term, 1882: 


Joun W. BraAzeEE, 
Plaintiff, 
a 
NICHOLAS SCHOFIELD Findings. 
AND 
Mary ScHOFIELD, 
Defendants. 


1. Was Grant H. Short and the other heirs at law of Amos 


M. Short, each and all of them, out of possession of the iand in 
controversy at the time they executed and delivered their deeds 
to Samuel R. Whipple in 1877 aud 18782 

Yes 


2, Atthe time said deeds were executed and delivered to 
Samuel R. Whipple, were the Defendants, or either of them, in 


the exclusive and adverse possession of said land ? 
3 Yes 


3. In what year did Grant H. Short become twenty one years 

of age? : 
In 1866. 

4. Was the Defendant, Nicholas Schofield, continuously in 
the exclusive and adverse possession of the lands in controversy 
from April, 1865, until he conveyed the same to the Defendant, 
Mary Schofield, in November, 1872? 

Yes. 


5. Has the Defendant, Mary Schofield, been continuously in 
the exclusive and adverse possession of said lands since Novem- 
ber, 1872, until the present time? 

Yes. 


6. Was Grant H. Short in the exclusive and adverse posses- 
sion of the Jand in controversy by Guardian frem the time of the 
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alleged partition in 1856 until the sale thereof by his Guardian 
in 18651 
Proof does not shew. 


a 


7. Was the alleged Guardian’s sale of the land in controversy 
made for the purpose of paying “‘the just debts” of Grant “/ ‘Short 
and of furnishing him with “necessaries?” 

‘Yes. 


8. Has Grant H. Short, or any person claiming ander brim, at 
any time returned or. offered to return any part of the purchase 
money paid by Nicholas Schofield to the Guardian of Grant H. 
Short for the land in controversy ¢ 

No. 


9. Has Grant H. Short, since coming of age, or at any time, 
done any act, indicating his intention to disaffirm the sale or deed 


. made by his Guardian in 1865 to Nicholas Schofield, other than 


making the deed to Samuel R. Whipple, dated March 16th, 1878! 
No. 


10. What is the value of the improvements put upon the land 
in coutroversy by the Defendants since April, 1865? 
$2,000. 
11. What amount of taxes have the Defendants paid on said 
land since April, 18651 
Twenty dollars each year. 


12. What was the value of the land iu controversy in 1865! 
$800 gold. Allo its present value? $7,000. 


13. Have any of the heirs at law of Amos M.. Short done any 
act at any time indicating his or her intention to disaffirm or not 
to he bound by the alleged partition made in 1856 other than 
making their deeds to Samuel R. Whipple io 1877 and 1878? 

No. S 


14. From the time said partition was made in 1856 until the 
making of their deeds to Samuel R. Whipple in 1877 and 1878, 
have each and all of said heirs acquiesced in said partition as 
made and held and claimed in severalty the ene allotted to 
them according to said partition? 

Yea 


15. How much of the $785 paid by Schofield for the land pur- 


‘real estate? 
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chased at the Guardian’s sale in 1865 was applied to the payment 
of the just debts of the minor Grant H. Short and for his sup- 


port and maintenance? . 
The whole. | ° 


16. Was owelty paid or secured to the several heirs entitled 
thereto for the purpose of equalizing the partition as made in 1856? 
Yes. : 


17. In what year did Esther Short die? 
About 1862. . 


18. Did the heirs who were minors in 1856, after becoming of 
full age, adopt the partition as ne and assented to by their 


Guardians in 1856? 
Yes 


19. Had Grant H. Short, before and after attaining his ma- . 


jority, notice of the proceedings in the Probate Court atfecting his 
| Yes. 
20. Has Grant H. Short known all along since 1865 that Scho- 


field was in possession of the land in controversy, cultivating and 


improving the same ? 
Yes. 


21. Were the proceeds of the Guardian’s sale applied to the 
use and benefit of Grant H. Short? 
Yes. 


22. Were the proceedings in partition—report of Commission- 
ers,—survey and plat recorded in Auditor's office uf Clarke 
County, in October, 18561 

Yes. 

23. Has the Plaintitf “a valid, subsisting interest” in the land 

in controversy, within the meaning of Section 536 of the Code? 


Findings as to Conveyances made in Accord- 
ance with the Partition. 


1. Did Henry C. Morse and Samantha, his wife, in 1857, sell 
and convey to David Parker the lot of land designated in the al- 
leged partition proceedings in 1856 as Lot 1? (No. 1.) 

Yes. 
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2. Did J. P. Shockley and Jerusha, his wife, in 1858, sell and 
convey to Esther Short the lot of land designated in said — 
proceedings as Lot 2? (No. 2.) 

Yea 


3. Did Henry S. Burlingame and Druzilla, his wife, in 1865, 
sel] and convey to Samuel R. Whipple the lot of land designated 
in said partition proceedings as Lot 3? (No. 3.) 

Yes. 


4. Did Amos C. Short and wife, in 1859, sell and convey te 
Leander Holmes the lot of land designated in said partition pro- 
ceedings as Lot 41? (No. 4.) 

Yes. eon 


5. Did Maxey B. Short, in 1867, sell and convey to William 
Ranck and wife the lot of land designated in said partition pro- 
ceedings as Lot 5? (No. 5.) 

Yes. 


6. Did Alfred D. Short, in 1864, sell and convey to Julius 
Suiste the lot of land designated in said partition proceedings as 
Lot 6% (No. 6.) 

Yes. 

7. Did Grant H. Short and wife, and Curtis F. Short as Guar- 
dian of Grant H. Short, in 1864, mortgage to George Beatty for 
$200 the lot of land designated in said partition proceedings as 


Lot 7? (No. 7.) — 
Yes. 


8. Did Curtis F. Short as Guardian of said Grant H. Short, 
in 1865, sell and convey to Nicholas Schofield the lot of land des- 
igi.ated in said partition proceedings as Lot 7? (No. 7.) 


Yes 


9. Did Andrew J. Lawrence and his wife, Matilda, in 1867, 
sell and convey to Gay Hayden the lot of land desgnated in said 
partition proceedings as Lot 8? (No. 8.) 

Yes. 


10. Did Hannah E. Short, in 1869, sell and convey to James 
E. Wyche the lot of land designated in said partition proceedings 
as Lot 917 (No. 9.) 

Yes. 


a. 
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11. Did Esther Short, acting under a Power of Attorney from 


Curtis F. Short, in 1858, sell and convey to Rufus Ingalls seven 
acres, more or less, of the lot of iand se eiacnate in said partition 


proceedings as Lot 10? (No. 10.) 
Yes. 


12. Did Curtis F. Short, in 1860, sell and convey to E. A. 
and E. W. Slocum the residue of the lot of land designated in 
said partition proceedings as Lot 10? (No. 10.) 

cee 


13. Were the foregoing conveyances, if made, recorded in the 
Auditor’s office of this County at or about the time they were 


made?t. 


Yes. 


Implied Findings. 


All essential facts within the issues not expressly 
found by the Court are presumed to have been found 
in such a way as to support the judgment. 

Servanti vs. Lusk, 43 Cal. 238. 
Hixon vs. Brodie, 45 Cal. 275. 
Kusel vs. Sharkey, 46 Cal. 3. 


In Thompson vs. O’Neil, 41 Cal. 685, the Court 


Says. 

“The action is ejectment, and was tried before the Court with- 
out a jury. Written tindings were filed, and a judgment entered 
for the defendant, from which the plaintiff appeals on the judg- 
ment roll alone, unsupported by a statement on appeal. The 
ground of error relied upon is that, on the facts expressly found, 
the plaintiff, and not the defendant, was entitled to judgment. 
But we must presume, in support of the judgment, that the Court 
found not only the facts included in the written tindings, but also 
such other facts within the issues as are necessary to support the 
judgment. * * * * * The facts within the issues not ex- 
pressly found are presumed to have been in accordance with the 
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judgment, which must, therefore, be affirmed, unless the express 
tindings affirmatively show it to be erroneous. * * * * If 
no other facts than those expressly found were proved at the trial, 
it should have been made so to appear, either in the findings them- 
selves, or on a nwtion for a new trial, or by a statement on ap. 
peal, in order to rebut the presumptions that those facts were 
proved and found. But as the case is presented on the judgment 
roll, the presumptions arising from the implied findings are not 
rebutted, and no error is shown.” 
“Judgment afirmed.” 


So, in Kusel va. Sharkey, supra,— 


“If the facts found are silent upcn some material insue, the law 


implies that the Court found upon that issue in such a way as to 


support the judgment.” 


“A judgment rendered in an action tried by the Court without 
a jury will not be reversed for a defective finding of facts, unless 
exceptions are taken in the Court below, particularly specifying 
the defect.” : 3 


Warner vs. Holman, 24 Cal, 228. 


In the case at har xo exceptions for defective findings 
ewere taken. | 

No question can be made in this case as to the suf- 
ficiency of the evidence to justify the findings by the 
District Court, because no motion for a new trial was 
made on that or any ground in the District Court. 


The Code of Washington provides: 


Sec. 247. The order of proceedings on a trial by the court 
shall be the same as provided in trials by jury. The finding of 
the court upon the facts shail be deemed a verdict, and may he 
set aside in the same manner and for the same reason as far as 
applicable, and a new trial granted. 


Sec. 280. Upvuna trial by the court when the decision is given 
in vacation, a motion for a new trial shall be filed within twenty 
days from the time of filing such decision. If the next regular 
tern: of said court shall commence within less than twenty days 


§ 


from the time of filing such decision, then such motion shall be 
filed by the first day of said term. 

Sec, 281. Tn all eases of motion for a new triat, the grounds 
thereof siudi be clearly speciticd and uo cause of new trial, not so 
stated, shall be considered or regarded by the court. 

Sec. 449. A judgment or orler shail not be reversed for an 


error which can be corrected on motion in an inferiér court, until 
such motion bas been made and overruled. 


STATEMENT. 


The land in dispute, consisting of about 34 acres, 
is a part of 640 acquired by Amos M. Short and 
Esther Short, his wife, under the Donation Act of 
Congress, approved September 27, 1850. 


The plaintiff and appellant claims title by virtue 
of certain deeds executed and delivered to Samuel 
R. Whipple by the heirs-at-law of Amos M. Short 
and Esther Short in 1877 and 1878. —, 


The defendants and appellees claim title by virtue 


of a partition of the west half of said donation claim 
among said heirs in 1856, and a guardian’s sale in 
1865 of the part allotted to Grant, H. Short, one of 
sald heirs-at-law. 

Appellees further claim that appellant has no title 
at all, legal or equitable. 

As to their own title, appellees claim— 

(1)—That they have both the legal and equitable 
title. 
_(2)—That, at all events, they have “the superior 
fitle.”’ 
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(3)—That appellant is estopped from denying ap- 
pellees’ title, and from asserting his own, if he has 
any, as against the appellees. 


(4)—That the Whipple-deeds, of 1877 and 1878, 


are inoperative and void as against the appellees. 


The Code of Washington provides: 


ACTIONS TO RECOVER AND AFFECTING REAL ESTATE. 


Sec. 536. Any person having a valid subsisting interest in real 
property, and a right to the possession thereof, may recover the 
same by action in the district court. * * * * 


Sec. 538. The plaintiff in such action shall set forth in his 
complaint the nature of his estate, claim or title to the property, 
and the defendant may set up a legal or equitable defense to plain- 
tiff’s claims; aud the supcrior title, whether legal or equitable, 
shall prevail. 


Dates, Proceedings, etc., Prior to the Death of 
Esther Short, in 1862. 


March 8, 1848.—Amos M. Short and Esther Short 
settled upon said donation claim. 


March 8, 1852.—The four years ’ residence and al 
tivation were completed. 


January 9, 1853.—Amos M. Short died intestate, 
leaving ten (10) children,— 


Curtis F. Suort, 
SaMANTHA Morsg, - 
JERUSHA SHOCKLEY, 
Drvzi_La BuRLINGAME, 
Amos C. SHort. 


December 12, 1854.—Letters of administration on 


Maxey B. Suort, 
Grant H. Suort, 
MatTILpa SHort, 
Hannah E. Suort, 
ALFRED D. SHort, 
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the estate of Amos M. Short were issued to Esther 
Short by the Probate Court of Clarke county. 


December 18, 1854.—Esther Short was appointed 
guardian of the minor children. 


June 9, 1856.—Esther Short having surrendered 
her letters of administration, Henry S. Burlingame 
was appointed administrator of said estate. 


June 9, 1856.—Esther Short was appointed guar- 
dian of 

Maxey B. Snort, GRANT H. SuHort, 

MatTILDA SHORT, Hannah E. SuHort. 


June 14, 1856.—J. P. ew was appvuinted 
guardian of 
Aurrep D. Snort. 


Notr.—These appointments of guardians were 
made under the act passed January 26, 1855. 


Session Laws 1855, p. 14, (Washington Territory.) 


Section 24 of said act reads— 


“The guardian of any minor may join in and assent 
to the partition of the real estate of such minor, 
under the direction of the court, upon a petition for 
partition.” 


The oral evidence shows an agreement between 
Esther Short and the heirs-at-law, made some time 
in 1855 or 1856, whereby Esther Short was to have 
the east half of the donation claim, and the heirs 
were to have the west half, which agreement was ever 


afterwards acquiesced in, acted upon, and adhered to, 
by all of them. 


See evidence of Burlingame and wife. 
J. D. Biles, also, Van Vleet. 


July 18, 1856, a petition in writing was presented 
to the Probate court, praying for partition of the real 
estate among the ten children, under Chapter [X. of 
the Probate Act of 1854. 


The petition is contained in the transcript. 


Norr.—The inventory returned by Esther Short, 
Feb. 12, 1855, shows— 


‘7 Land Claim, #4,000.”’ 


The accounts rendered show all debts to have been 
paid, and a surplus of personal property remaining. 


July 28, 1896.—Wilham Kelly was appointed 
agent for Curtis F. Short, then in Texas, { to represent 
him in the partition proceeding. 


July 28, 1856.—Three commissioners were ap- 
pointed to make partition. 


July 29, 1856.—Warrant issued to wala commis- 
sioners, with a notice endorsed thereon of the appoint- 
ment of William Kelly as agent of Curtis F. Short. 
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August 17, 1856.—Said commissioners made their 
report, which is as follows: 


Diagram Showing Partition as Made in 1856. 


E 
Acres. R. P. 86.17 Chains. 
37 3 22 No. 10. 
36 3 34 No. 9. 
35 3 9 No. 8. 
34 2 10 No. 7 
vi 
3 33 1 4 No. 6. » 
5 $ 
ns 31 3 31 Nob. [2 8 
Ss 2 
= j a 
30 l 15 No. 4. | 
98 9 24 No. 3. | 
26 2 57 No. 2. / 
25 8 No. 1. | 


55 Chains. 


Ww 


Vancouver, Aug. 2, 1856.—We, the undersigned 
commissioners of the partition of the estate of Amos 
M. Short’s land claim among the heirs of said estate, 
met on said claim August 2, 1856, after duly notify- 
ing said heirs, or their agent, interested in said par- 
tition of such meeting. We then agreed that said 
claim should be surveyed into ten parts of equal 


width east and west, and authorized Lewis Van Vleet, 
, county surveyor of Clarke county, to make said sur- 


= vey, and then adjourned said meeting until August 
17, A. D. 1856. 
? August 17, A. D. 1856.—We met according to ad- 


journment, having again duly notified each heir, or 

| their agent, of such adjourned meeting. We then 
; appraised said land claim and improvements at forty- 

) nine hundred dollars, makin, each heir’s part four 

| hundred and ninety dullars. Fur description of said 

) claim see accompanying plat, which we make a part 
; of this report. For description of the several lots into 
which said claim is sul,-divided see the same plat. 
Commencing with No. 1 on the west side and num- 

bering eastward, the heirs interested all agreeing to 
, the following partition: Lot No. 1 contains 25 acres, 
, 1 rood, 2 perch, valued at five hundred dollars, and 
: was selected by Henry Morse for Samantha Morse, 

and was set apart to her. 


Lot No. 2 contains 26 acres, 2 rods, 27 perch, val- 
ued at five hundred and fifty dollars, and was selected 
> by J. P. Shockley for Jerusha Shockley, and was set 
apart to her. 

Lot No. 8 contains 28 acres, 2 rods, 24 perch, val- 
ued at four hundred dollars, and was selected by 
Henry Burlingame for Druzilla Burlingame, and was 
set apart to her. 


' 

; 
2 
4 


Lot No. 4 contains 30 acres, 1 rod, 15 perch, val- 
ued at fifteen hundred dollars, and was selected by 
Clark Short, acne C. Short) and was set apart to 
him. 

Lot No. 5 contains 31 acres, 3 rods, 21 perch, val- 
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ued at four hundred dollars, and was selected by 
Esther M. Short, guardian for Maxey B. Short, and 
set apart to him, Short. 


Lot No. 6 contains 30 acres, 1 sell 4 perch, valued 
at three hundred dollars, and was selected by J. P. 
Shockley, guardian for Alfred D: Short, and set 
apart to him, Short. 


Lot No. 7 contains 34 acres, 2 rods, 10 perch, val- 
ued at he hundred dollars, and was selected by 
Esther M. Short, guardian for Grant Hall Short, 
and was set apart to him, Short. 


Lot No. 8 contains 35 acres, 3 rods, 9 perch, val- 
ued at two hundred and fifty dollars, and was se- 
lected by Esther M. Short, guardian for Matilda E. 
Short, and was set apart to her, Matilda E. Short. 


Lot No. 9 contains 36 acres, 3 rods, 34 perch, val- 
ued at three hundred dollars, and was selected by 
Esther M. Short, guardian for Hannah E. Short, and 
was set apart to her, H. E. Short. 


Lot No. 10 containing 37 acres, 3 rods, 22 perch, 
valued at four hundred dollars, and was selected by . 
Wn. Kelly, agent for Curtis F. Short, and was set 
apart to him, Short. | 


_ We, the undersigned commissioners, have appraised 
and divided the real estate of Amos M. Short among 
the heirs, and make to the honorable Probate court 
the above report. 


In witness whereof, we have subscribed our names 


this 17th August, A. D. 1856. 
Commissioners of the ition of the Lewis Van Vixen, 


real extate of Amos M. Short, deceased, - Davin PaRKER, 
_——— Levi Dovrtuair. 


eS 
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Vancouver, August 15, 1856.—The following sur- 
vey of the west half of Amos M. Short’s land claim, 
commencing at a cottonwood tree on the right bank 
of the Columbia river, known as south-west corner 
of said claim in his notification; thence north 55 
chains; thence east 45 chains; thence south 86.17 
chains to the Columbia river; thence west by mean- 
ders of said to place of beginning, containing 321 
acres, 1 rod, 17 perch, and it is sub-divided into ten 
shares of equal width east and west, being 4.50 chains 
each, and in length north and south as follows, com- 
mencing with No. 1 on the west side and numbering 
eastward: (West side of No. 1, 55 chains; east side of 
No. 1 and west side of No. 2,59.04 chains; east side of 
No. 2 and west side of No. 3, 62.78 chains; east side of 
No. 3 and west side of No. 4, 66.57 chains; east side 
of No. 4 and west side of No. 5, 70.30 chains; east 
side of No. 5, and west side of No. 6, 23.41 chains; 
east side of No. 6, and west side of No. 7, 76.45 
chains; east side of No. 7 and weat side of No. 8, 
79.17 chains; east side of No. 8 and west side of No. 
9, 82.08 chains; east side of No. 9 and west side of 
No. 10, 84.22 chains; east side of No. 10, 86.17 chains. 


Length of meanders on the river as follows: 


No. 1. South 494, east 6.04 chains. 
No. 2. South 494, east 5.85. 
No. 3. South 493, east 5.88. 
No. 4. South 494, east 5.84. 
No. 5. South 53}, east 5.47. 
No. 6. South 53}, east 5.47. 
South 61, east 5.25. 
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No. 8. South 61, east 5.35. 
No. 9. South 61, east 4.97. 
No. 10. South 61, east 4.87. 


For quantities of land in each lot see plat of the 
above survey, which was made by me on the thir- 
teenth and fourteenth day of August; A. D. 1856. 

: Lewis Van VLEET, 


County Surveyor, Clarke Co., W. T. 


October 15, 1856.—The Probate court made a de- 
cree establishing said report, the material part of 
which is as follows: 


‘The commissioners having awarded to the heirs 
of the said Amos M. Short, deceased, certain qanti- 
ties of real estate, as shown by their report now on 
file in this office, * * * the heirs having agreed 
to the same, * * * the court does hereby order 
and decree that the report and division made by said 
commissioners upon the estate of Amos M. Short, de- 
ceased, shall be final, and that each heir named in 
said report shall have in their own right the prop- 
erty set apart to them.” 


October 18, 1856.—Said minal survey, diagram, 
etc., were recorded i in the Auditor’s office of Clarke 
County, W. T., in book of deeds. 
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According to the foregoing the west half of said 
donation claim was appraised at $4,900, and was di- 
vided into 10 lots, the allotment being as follows: 


ALLOTMENT. 
Lot No. 1. To Samantha Morse 


Jerusha Shockley 
Druzilla Burlingame 
Amos C. Short 
Maxey B. Short 
Alfred D. Short 
Grant H. Short 


oe 


ee ker ae os 


10. 


$4,900 00 
Owelty was paid and the allotments made equal. 
At the following term of court the proceeds of the 


surplus of personal property were distributed, giving 
to each of the children about $45, and the adminis- 


tration was closed. 


Claim of Title in Severalty, and Conveyances 
made by the Heirs in Accordance with the 
Partition as made in 1856. 


| “Lot No. 1.” 

In October, 1857, Samantha Morse and H. C. 
Morse, her husband, sold and conveyed lot No. 1 to 
David Parker, by warrantry deed (consideration 
$900.) 

“Lot No. 2.” 

In February, 1857, Jerusha Shockley mortgaged 

Lot No. 2 to Esther Short for $423. 
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In March, 1858, Jerusha Shockley and J. P. 
Shockley, her husband, sold and conveyed Lot No. 2 
to Esther Short, by warranty deed (consideration 
$1,200.) 

In February, 1864, Hannah E. Short, by her 
guardian, A.J. Lawrence, sold and conveyed lot No. 
2 to S. R. Whipple (consideration, $545.) 


Notr.—Hannah E. Short became owner of this lot 
No. 2 by Will of Esther Short, who purchased it 
from Shockley and wife. 


“Lot No. 3.” 
™ June, 1862, Druzilla Burlingame and H. 8. 
Burlingame, her husband, mortgaged lot No. 3 to F. 
Levi, for $250. (Mortgage cancelled December, 
1862.) 


In April, 1865, Burlingame and wife sold and con- 
veyed lot No. 3 to 8S. R. Whipple, by warranty deed 
(consideration, $1,000.) 


“Lot No. 4.” 


In October, 1856, Amos C. Short mortgaged lot | 


No. 4 to Curtis F. Short for $90, to secure owelty. 


In November, 1859, Amos C. Short and wife sold 
and conveyed lot No. 4 to Leander Holmes. 


“Lot No. 5.” 
In October, 1860, Maxey B. Short mortgaged lot 
No. 5 to D. Hakes for $200. (Mortgage cancelled 
December, 1861.) 


In June, 1867, Maxey B. Short sold and conveyed 
lot No. 5 to William Ranck and wife, by warranty 
deed. (Consideration, $800.) 


“Lot No. 6.” 
In November, 1861, Alfred D. Short sanengrane 
lot No. 6 to G. W. Vaughn for $200. 


In November, 1864, Alfred D. Short sold and con- 
veyed lot No. 6 to J alias Suiste, subject to mortgage. 
(Consideration, $600.) 


“Lot No. 7.” 

In May, 1864, Grant H. Short and wife, and Curtis 
F. Short, as his guardian, mortgaged lot No. 7 to 
Geo. Beatty for $200—all signing the note and 
mortgage. 

In December, 1864, the same parties sold and con- 
veyed lot No. 7 to Geo. Beatty—all signing the deed. 


This sale and deed was afterwards set aside by the 
Probate court in January, 1865. 


In April, 1865, Curtis F. Short, as guardian of 
Grant H. Short, by an order of the Probate court, 
sold and conveyed lot No. 7 to Nicholas Schofield 
for $785 in coin. 


“Lot No. 8.” 
In March, 1862, Matilda Lawrence and A. J. 
Lawrence, her husband, mortgaged lot No. 8 to G. 
W. Vaughn for $500. (Mortgage cancelled in No- 


vember, 1862.) 


In August, 1863, they mortgaged lot No. 8 again 
to Jacob Duback for $600. (Cancelled March, 1865.) 


In March, 1867, they sold and conveyed lot No. 8 


to Gay Hayden for $600. 


“Lot No. 9.” 
In September, 1869, Hannah E. Short mortgaged 


sas bch sche 


000 
lot No. 9 to Wm. C. Hazard for $470. (Cancelled 
March, 1870.) 


In November, 1869, Hannah E. Short sold and 
conveyed lot No. 9 to James E. Wyche, annexing a 
plat of the partition as made in 1856. 


: “Lot No. 10.” ‘ { 
| In August, 1858, Curtis F. Short, being in Texas, ‘ 
| executed a power of attorney authorizing Esther | 
| Short to sell real estate. 
Under said power, Esther Short sold and conveyed | 

seven acres of lot No. 10 to Rufus Ingles: in 1858. 
(Consideration, $500.) 

| 4 

In April 1860, Curtis F. Short, in person, sold and 

conveyed lot No. 10 to E. A. and C. W. Slocum, by 


warranty deed. (Consideration $1,200.) 


All these conveyances were duly recorded at or 
near the time of their execution, and all describe the 
lands by lots, ete., according to the partition as made 
in 1856, and refer to the records of the report of the 
commissioners’ survey and plat in the Auditor’s of- 
fice. 
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Pi Findings of Fact by the District Court as to 
4 the Partition. 


i 1. None of the heirs-at-law have done any act, at 
| t any time, indicating his or her intention to disaffirm, 

| or not be bound by. the partition made in 1856, other 
than making their deeds to Samuel R. Whipple in 
4 1877 and 1878, | | 
FY (13th Finding.) 


2. From the time partition was made in 1856 un- 
til the making of their deeds to Whipple, each and __ 


es 
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all of the heirs have acquiesced in the partition as 
made, and have claimed and held, in severalty, the 
portions allotted to them according to the partition. 


(14th Finding.) 
3. Owelty was paid or secured to those entitled 
thereto. (16th Finding.) 


4. Those who were minors in 1856 adopted the 


partition as made in 1856. (18th Finding.) 


5. The proceedings in partition—report, survey 
and plat—were recorded in the Auditor’s office of 
Clarke county, in October, 1856. 

: | (22d Finding.) 

6. Conveyances of lot No. 1 to lot No. 10, inclu- 
sive, were made at the time and by the persons here- 
tofore named. (Findings as to conveyances, 1 to 13, 


‘inclusive. ) 


7. Esther Short died in 1862. 


The Partition of the West Half among the 
Children. 


Upon the foregoing state of facts we maintain,— 


I. £ 

That the partition as made in 1856 Zs zow valid 
and binding as a judicial partition. 
The partition may be upheld on various grounds,— 
Ist. Acquiescence. 
2d. Ratification. 
3d. Estoppel. 
In Campbell v. Wallace, 12 N. H., 362, it is held— 
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Where a partition of real estate by a probate court 
has been acquiesced in, by the heirs for twenty years, 


the proceedings of the court will be presumed to 


have been regular, and conclusive. 
| 37 Am. Decis., 220. 


In Piatt v. Hubbell, 5 Ohio, 243, it appeared that 
proceedings in partition had been instituted and 
commissioners appointed who made partition and 
report, but no judgment was entered thereon or any 
further proceedings had; yet possession was taken 
in severalty in accordance with the partition as re- 
ported; and, although some of the parties were in- 
fants, it was held—‘That after an acquiescence of 
seventeen years, equity would not disturb it.” 


In .WecGregor y. Reynolds, 19 Towa, 228,—*Where 
commissioners appointed to make partition, treated 
a portion of thé land as a part of the public street, 
and made partition of the remainder, hedd—That the 
acceptance of the partition by the parties estopped 
them from denying the validity of the partition, or 
that the portion not divided was a part of the 
street.” | 

In the present case there was more than “the ac- 
ceptance of the partition by the parties.” 

All “agreed” to the partition at the time. 

Each “selected” his or her lot. 
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Four of the children, who were adults, acted in 
person. ; 


Five were represented by guardian, who was au- 
thorized by statute to ‘“Yotn in and assent to” partition. 


William Kelly acted as agent for Curtis F. Short, 


| 
< 


23 
who afterwards adopted the acts of the agent, and 


made them his own. 


All accepted the portion allotted to him or her. 


All, whose lots were of less value than others, re- 
odived owelty. 

Esther Short as guardian of =“ B. Short, 
Grant H. Short, Matilda Short and Hannah E. 
Short, received $710 to equalize their allotments. 

(See her receipt of Oct. 15, 1856.) 

J. P. a as guardian of Alfred D. Short, 
received $190. 

(See his receipt, Oct. 15, 1856.) 

See, also, testimony of Druzilla Burlingame and 
H. S. Burlingame. : 

The partition, then, was fair and equal, and no 
murmur of complaint has ever been heard. 

Henry S. Burlingame and wife both testify that no 
one, except Leander Holmes, has ever questioned 
the fairness or validity of the partition as made in 
1856. 


Confirmation of Invalid and Imperfect 
Partitions. 

“A partition which, in itself, is invalid as against 
some of the parties, or is imperfect because not sanc- 
tioned by the final judgment of the court wherein it 
was made, may hecome binding by reason of the ac- 
quiescence of the party who had reason to complain 
of its imperfection or validity. Hence a cotenant 
who, though not a party to the partition, accepts 
the portion allotted to him, and holds and conveys 


the same in severalty, will not be subsequently per- 
mitted to avoid the partition.” 
| Freeman on Cotenancy and Partition. Sec. 535. 
| Mellican v. Mellican, 24 Tex., 439. 
| Jackson v. Rachmyer, 13 Johns, 376. 
White v. Clapp, 8 Met., 370. : : 
McQueen v. Fletcher, 4 Rich. Kq., 152. 
McGregor v. Reynolds, 19 Towa, 228. 
Piatt v. Hubbell, 5 Ohio, 243. 
And so, “a partition, 1f fair and equal, and exe- 


eucted by possession, is good, although some of the 
E tenants be under coverture.” 


McMahan v. McMahan, 13 Pa. St., 381. 


(2.) The proceedings in partition may have been 
irregular and erroneous, but they can not be codlat- 


sion. 

This principle of law is too familiar to require 
citation of authorities. It is clearly stated and ap- 
plied in,— 
| White et alv. Clapp, 8 Metcalf, 365. 

: i Thompson v. Tolmie, 8 Curtis’ Decis., 62. 
| Dilwooth v. Rice, 48 Mo., 124. 


Grignon’s Lessee v. Astor, 2 How., 379. 


(3.) Such proceedings, 1f void originally, may be 
ratified either directly or by a course of conduct 
which estops the parties from denying their validity. 
Maple v. Kussart, 53 P. St., 348. 

Tooley v. Gridley, 3S. & M., 493. 
Freeman on Void Sales, Sec. 48. 


erally impeached for any irregularity, error, or omis- . 
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Again,—As a general rule, where the partition is 

invalid for some reason, as to some or all the parties, 
as where some of the cotenants were not parties, or 
the partition has not been sanctioned by a final judg- 
ment of the court, etc., if the parties treat it as valid 
and accept their purparty, it becomes binding on 
them by such subsequent acts of ratification, and 
they have been held estopped from _— its in- 
validity. 

40 Am. Decis., 642 (note.) 
Citing,— 

Mellican v. Mellican, 24 Texas; 439. 

White v. Clapp, 8 Metcalf, 370. 

Piatt v. Hubbell, 5 Ohio, 243. - 


Freeman on Cotenancy, Sec. 535, and other cases. 


We maintain,— 
IT. | 

That the partition as made in 1856, is valid and 
binding as a coluntary parol partition. 

On this point the law is well settled in numerous 
cases. 

In Wood v. Fleet, 36 N. Y., 499, the law of parol 
partition is very fully considered, and many cases are 
referred to, one of which is Jackson v. Hardee, 4 Johns., 


202, holding “that a parol partition of land, carried 


into effect by possession taken by each party accord- 
ing to the partition, will be valid and binding on 
the parties.” 

In that case, three owners of the land agreed upon 


a division of it, and a plan was chalked out upon a 
barn. A survey was afterwards made according to 
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the plan, and the parties afterwards occupied. in sev- 
eralty according to such division. 

Kent, C. J., said in the opinion of the court: “The 
validity of the partition;js not to be questioned. It 
did not require releases to make the division valid.” 


So, in Indiana, “A parol partition by tenants in 
common is valid, where possession is taken and held 
in pursuance of such partition.” 

Morse v. Kerr, et. al., 46 Ind., 468. 
Lauterman v. Williams, 55 Cal., 60. 

So in Wisconsin. “A parol partition of land car- 
ried into execution by each party taking possession 
of his portion in accordance therewith, 1s binding 
upon the parties.” | 

Buzzell v. Gallaher, 28 Wis., 678. 

A pproving— 7 

Eaton v. Talmadge, 24 Wis., 217. 


Soin Vermont. “A division in fact of land among 
the proprietors, however informal, 1f acquiesced in 
for fifteen years, has always been considered, in this 
state, equivalent to a legal division. 

Booth v. Adams, 11 Vt., 156; 24 Vt., 560. 

Let all judicial action he expunged from the pro- 
ceedings for partition, and we then have a complete 
parol] partition, carried into execution. 

We have,— | 

1. The petition signed by all in person or by 
guardian, except Curtis F. | 

2. Three men agreed upon to make partition. 

3. Survey, plot and valuation agreed to. 


a, othe 


tat oa 
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4. Each selecting his or her lot — William Kelly 
acting for Curtis F. Sh ort, who afterwards adopted his 
acts. ; 

Owelty paid and received. ; 

Survey, plot, &c., recorded. 

The adults and guardians of 1 minors, claiming 
nd holding in severalty. 

Mortgages and deeds according to vielihi: 
. Acquiescence by all, after age, for periods va- 
rying from eight to twenty-four years. 

Long ¥. Dollarhide, 24 Cal., 218. 


IIT. 


The subsequent conveyances were not only a rat- 
ification of the partition as previously made, but they 
produced of themselves a valid and —_— parti- 
tion. 

That two or more tenants in common may pro- 
duce a valid and binding partition by separate con- 
veyances to third persons, whereby each conveys a 


- 
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distinct portion in severalty, can not be questioned. 


Thus,—“ Where one of two tenants in common 
conveys the whole of the north half of a tract of 
land, and the other subsequently conveys the south 
half, this nigesies a complete and binding parti- 
tion.” 

Eaton v. Talmadge, 24 Wis., 217. 


In the case already cited, (69 Pa. St., 449) the Su- 
preme court of that state says: “The court below 
should have instructed the jury that Bowman Fur- 
nier ( plaintiff) by his deed absolutely ratified the 
partition.” * * * “He conveyed the share al- 
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lotted to him by the award.” * * * “He re- 
ceived the full value of his one-third of the land.” 
* * * “What can be a more unequivocal and 
conclusive ratification by an infant, of a partition 
made by his guardian, than a sale and conveyance 
of the land allotted to him after coming of age?” 
Besides, these conveyances operate as an estoppel. 
In Varnum v. Abbot, 12 Mass.,474,itissaid: ‘“Al- 
though a conveyance by one tenant in common of a 
part of the land by metes and bounds to a stranger 
can have no legal effect to the prejudice of a co-ten- 
ant; yet it operates as an estoppel as against the 
grantor, and those claiming under him.” 


Parol Partitions---How Viewed in Equity. 


Whatever effect may be conceded at law to parol 
partitions, when executed by possession taken and 
mutually acquiesced in by the parties for a long time, 
they will be recognized and enforced in equity. 

: Kennedy v. Kennedy, 43 Pa. St., 417. 
Massey v. McIlwain, 2 Hill Ch., 424. 
Pope v. Henry, 24 Vt., 560. 
Goodhue v. Barnwell, Rice Eq., 236. 
Tomlin v. Hilyard, 43 Tl., 302. 
Freeman on Cotenancy and Partition, Sec. 402, and 
cases. 
Ebert v. Wood, 1 Binney, 218. 


. 
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Election and Ratification. 


Another principle of law prevents the heirs and 


- tition. 


their grantees from denying the validity of the par- 


t That principle of law 1s stated in Brant v. The Vir- 


zs not permitted to deny its validity whilst retaining its 
: benefits.” 
| According to the evidence and findings in the 
case at bar, (not estimating owelty),— | 
ee : Samantha Mcrse received for Lot No. 1.... $ 900 
: Jerusha Shockley “ oS ™ An ee 
I Druzilla Burlingame “ “©. @) O45 ee 
‘ Amos C. Short “ o & «. | ee 
/ Maxey B. Short “ o. & sf... ee 
Alfred D. Short “ “~ “ & 6.... ° 800 
a Grant H. Short a 4 6 DL ee 
| ! Matilda Short “ e & * ZL. ee 
| Hannah E. Short “ a. OS eS. eee 
. Curtis F. Short oe « &. ye. ee 
| Teer... 3. oe Sa beitae atu 0 


Gepnt Bh... .-. 2. oes 
Matilda ........... 
: Hannah E....... oe 
% Drusilla ........... 
: Alfred D.......... 
Cuts Fc. ce. 


ginia Coal Co., 93 U. S., 326, and is this,— 
“‘Where one has received the fruits of a transaction, he 


To this may be added owelty paid to,— 
Maney B.........- ... $90 


190 


240 


190 


90 


190 


‘Ceted 3 oes 


90 
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In Brant v. The Virginia Coat Co., after stating the 
general rules of law governing estoppels 7” pazs, this 
court said,— ) 

_ “There are undoubtedly cases where a party may 
be concluded from asserting his original rights to 
property in consequence of his acts or conduct, in 
which the presence of fraud, actual or constructive, is 
wanting; as when one of two innocent parties must 
suffer from the negligence of another, he through 


whose agency the negligence was occasioned will be — 


held to bear the loss; and where one has recezved the 
fruits of a transaction, he is not permitted to deny its 
validity whilst retaining its benefits. But such cases 
are generally referable to other principles than that 
of equitable estoppel, although the same result is pro- 
duced, thus the first case here mentioned is the affix- 
ing of liability upon the party who from negligence 
indirectly occasioned the injury, and the second is 
the application of the doctrine of ratification or elec- 
tion.” 

This extract from the opin‘on of the court throws 
a flood of light upon the acts and conduct of the 
heirs-at-law of Amos M. Short, as to the partition 
made in 1856, and their conveyances in severalty in 
accordance therewith, and upon the acts and conduct 
of Grant H. Short, as to the guardian’s sale of his al- 
lotment in 1865, and his subsequent acts, conduct, 
omissions and negligence. 


Actions to Recover and Affecting Real Estate. 
The Code of Washington provides,— 
Sec. 536. Any person having a valid subsisting 
interest in real property and a right to the possession 


| 
| 
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thereof, may recover the same by action in the Dis- 
trict court of the proper county, to be brought 
against the tenant in possession; if there is no such 
tenant, then against the person claiming the title or 
some interest therein. 

Src. 538. The plaintiff in such action shall set 
forth in his complaint the nature of his estate, claim 
or title to the property, and the defendant may set 
up a legal or equitable defense to plaintiff's claims; 

and the superior title, whether legal or equitable, 
shall prevail. The property shall be described with 
such certainty as to enable the possession thereof to < 
be delivered if.a recovery be had: Pe 


A ee a in en then 


As to the Widow. | 


Esther Short, and those claiming under her, are 
forever estopped from denying the validity of the 
partition of the west half of the claim among the 
children. 

It is admitted that no part of the west half was al- 
lotted to her. She lived until June 28, 1862, and it 
does not appear that she ever made any claim what- 
ever in or to the west half of the donation claim. 

She, as guardian of four of the children, signed 
the petition asking that partition be made. 

She participated in the proceedings. 

She “selected” lots 5, 6, 7, 8, for her wards. 

She received $710 to make their allotments equal 
to others. | 

She assented to all that was done, asserting no 
rights, making no objection, giving no notice of any 
claim. 


we cena ee 
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Up to the time of her death she stood by and saw 
the children claiming and exercising acts of owner- 
ship in aeveralty, according to the partition. 

She saw the adults making sales and conveyances 
of their lots, and receiving money for them from 
third persons. : 

She, in 1857, took a mortgage on lot No. 2 from 
Jerusha Shockley. 

She, in 1858, purchased lot No. 2 for $1,200. 

She, in 1858, acting as attorney for Curtis F. 
Short, sold 7 acres of lot No. 10 for $500. 

She thus acquiesced, acted, and encouraged others 
for six years after partition was made. 


The law under similar circumstances, if any be 
wanted, will be found in,— 
Wiseman v. Macy, 20 Ind., 239. 
Drake v. Wise, 36 Iowa, 476. 
Bullis v. Noble, 36 Iowa, 618. 


Such acts and conduct as would estop her, if now 
living, will estop those claiming under her thie as- 
serting any title, derived from her, to the land of 
which partition was made. 


The Title in 1856. 


We may here state that it is not claimed that the 
heirs at law of Amos M. Short acquired title dy de- 
scent, nor that his portion of the donation claim be- 
came, at his death, subject to administration as a 
_ part of his estate. 
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Evidently all concerned in making partition acted - 
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_ been acquiesced in and acted on by all concerned. 
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upon the supposition that the heirs took by inherit- 
ance, and that the land was a part of the estate of 
Amos M.Short, and subject to admmistration.as such. 


But the law is otherwise, and is so held in Mizner 
v. Vaughn, 2 Sawyer, 269, and other. cases. 

In that case it is Aeld, “when a settler under Sec. 4 
of the Donation Act dies intestate, after complying 
with the act, and before patent issues, his estate ter- 
minates, and the remainder at once vests in his chil- 
dren as the direct donees of the United States, and 
not by descent as the heirs of such settler.” 

The facts in the present case are precisely the 
same as in that, and the law must be the same. 

This makes it all the more certain that the parti- 
tion as made is valid and binding upon each and all 


_of the heirs, including the widow, and upon their 


grantees. 


The donation act is a present grant upon conditions 
subsequent. Upon compliance with these conditions 
the legal title at once vests before patent issues. 

Lee v. Summers, 2 Or., 260. 


Biakesly Vv. Caywood, 4 Or., 279. 


Such being the law, the widow and children of 
- Amos M. Short, at his death, became owners in fee 
and tenants in common of said donation claim. 

Prior to the partition of the west half, Esther 
Short and the children made a voluntary parol agree: 
ment by which she was to have the east half of the’ 
claim, and they the west half. This parol agree- 
ment was carried into execution, and has ever since 
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Upon this point the Supreme court of Pennsyl- 
vania has used explicit language: 

“A parol agreement for partition of land 1s good, 
if carried into effect, and, if fair and equal, is bind- 
ing upon those who are femes covert, if their hus- 
bands join.” 

And, after showing that one or more co-tenants 
could compel partition, the court says: “Bemg com- 


pellable by law to make partition, they might well. 


do it without process of law; and if made equally 
it would forever afterwards be binding * * * .” 


“Neither is it essentially necessary that a voluntary 
partition should be by. deed in order to make it 
binding * * * .” (Citing cases.) | 

“Seeing, therefore. that any one of the heirs may 
compel partition of the estate to be made by legal 
process, it follows from the established doctrine laid 
down above, that if it be done by the agreement of 
the parties, without legal process, and be fair and 
equal, it will be binding upon all, whether femes co- 
vert or not, if their husbands join, or minors, if with 
the consent of their guardians.”’ 

Calhoun v. Hays, 8 Watts & Sergt., 127. 

So in Zbert vy. Wood, 1 Binney, 216, itisheld: “A 
parol partition made betweeen tenants in common, 
by marking a line of division on the ground, and 
followed by a corresponding possession, is good, and 
not within the statute by which a writing is made ne- 
cessary for the passing of an estate or interest in land. 

2 Am. Decis., 436. | 

So a parol partition is binding on ‘Semes covert, who 
are parties to it. | Z 
McConnell vy. Cary, 48 Pa. St., 345. 
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: Other principles of law sustain the parol partition 
, between the widow and children. 

1. A minor, after coming of age, may ratify the 
acts of his guardian and render them as valid and 
binding as if done by himself when of full age. 

Johnson v. Furnier, 69 Pa. St., 449, is directly 
in point. 

In this case, a widow oma and the guar- 
dian of three children, who were tenants in common 
of a tract of land, assented to a parol partition be- 
tween the widow and minor children. 


After coming of age, the children conveyed their 
part by deed, referring to the partition: Held, “That 
the deed ratified the partition.” Also held, “That 
family arrangements should not be disturbed after 
long acquiescence, which is strong evidence of rati- 
fication by a ward of the act of his guardian.” Also 
that a partition by an infant, although unequal, is 
only voidable after he comes of age; and, if he take 
the whole profits (as by seelling his share), the par- 

tition. is good forever. 

So, in Brown v. Caldwell, 10 Sergeant & Rawle, 
114, it is held, “If consentable lines between adjoin- 
ing tracts of land are agreed upon by the guardian. 
of an infant, if the infant do not dissent when he 
comes of age, but acquiesces, he is forever boun 


| So, if he continues in poussession of the land, un- 
ys der similar circumstances. 
2 Vt., 225. 
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2. A court of equity will compel the specific 
performance of a parol partition, as of any other con- 
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tract relating to lands, whenever it has been carrried 
mto execution by the parties. 

Goodhue v. Barnwell, Rice, Esq., 236. 

Tomlin v. Hilyard, 43 11]., 302. 

Freeman on Co-tenancy, etc., Sec. 402. 

3. Equitable estoppels apply to infants and /emes 

coverts, as well as to other persons; and such estoppel, 
arising from acquiescence, acts and conduct of the 


parties to the parol division of the donation claim, 
should be applied in this case. 


McPherson v. Cunliff, 11 Sergeant & Rawle, 
496. 


14 Am. Decis., 642. | 
Freeman on Void Sales, p. 69 and cases. 
4. The Donation Act required the Surveyor Gen- 


eral to “designate the part enuring to the husband | 


and that to the wife, and enter the same on the rec- 
ords of his office.” 


This designation was in accordance with the di- 
vision agreed upon by the widow and children, and 
probably at their request. At all events, being a 
‘mninisterial act, it took effect dy relation, as of the 
time when the title vested, to-wit: on compliance 
with the conditions of the act. 

It is a mistake to suppose that title to lands ac- 
quired under the Donation Act is not perfect until 
patent issues. All the adjudged cases are against 
such a supposition. 

They all hold, that “the Donation Act is a grant ‘iz 
presenti’ of an estate in fee, subject to be defeated by 
non compliance with the conditions subsequent 
therein expressed.” 


—— _— _ 
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“Upon compliance with the requirements of said 
act, title vests in: virtue of the act itself.” 

“The issuing of the patent isa ministerial act, and: 
is mere evidence of title in that class of eases.” 
Dolph v. Barney, 5 Oregon, 191. 

Chapman vy. School District, 1 Deady, 108. 
Murray v. Murray, 6 Oregon, 26. 


Under Sec. 4, of the Donation Act, the settled. 
doctrine is, that, upon the death of a. settler, after 
compliance with the law, and before patent issues, 
the share of the deceased is granted by the act to his 
widow and children, and they take as donees of the 
United States, and not as heirs of such settler, and 
become at once owners in fee of the land. 


Lamb v. Wakefield, 1 Sawyer, 251. 
Mizner v. Vaughn, 2 Sawyer, 269. 


“Notice to Surveyor General,” by Amos - 
Short, &c. 

Opposite counsel endeavors to make it appear that 
Amos M. Short never acquired any rights as a set- 
tler under the Donation Act by reason. of his alleged 
failure to file with the Surveyor General a notice of 
his claim within the time fixed by the act. 

Evidently counsel have overlooked the act of Con- 
gress approved June 25, 1864, amending the: Dona. | 
tion Act and acts supplemental thereto, and declar- 
ing that “a failure to file such notice within the aime: 
fixed shall not work forfeiture,” etc. 

U.S. Statutes At Large, Vol. 13. p. 184. 


When the husband has completed. the four years’ 
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residence and cultivation, the wife, or in case of his 
death, the widow becomes the “claimant” and owner — 
of one-half of the land, and may file notice and make 
proof of compliance with the conditions of the act. 


U. S. v. Tichnor, 8 Sawyer, 149. 


The Guardianship of Grant H. Short, and His 
Acts and Conduct as to Lot No. 7%. 


In October, 1856—Grant H. Short, by his guar- 
dian, Esther Short, received $190 to make lot No. 7 
equal in the partition. 


1862, 1864, 1865. 


June 28, 1862.—Esther Short died, and sometime 
afterwards Amos C. Short was appointed guardian 
of Grant H. Short. 


February 3, 1864.—The letters of Amos C. Short, 
as guardian, were revoked, and Curtis F. Short was 
appointed guardian of Grant H. Short. 


February 4, 1864.—Inventory was returned, show- 
ing real estate belonging to Grant H. Short,—lot No. 
7, as set apart to him: by the commissioners in mak- 
ing partition, appraised at $800. 

May 9, 1864.—Grant H. Short and his wife, and 
Curtis F. Short as guardian, under an order of court 
authorizing the same, borrowed $200 of George 
Beatty, and gave a note secured by mortgage on lot 
No. 7, all signing the note and mortgage. 


On the same day Grant H. Short in person gave 
the following receipt: 
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‘““V ANCOUVER, May 9, 1864. 
$200.00. : 


“Received of Curtis F. Short, my guardian, the 
sum of two hundred dollars in gold coin, it being 
the same money obtained by him for me on a certain © 
note and mortgage bearing even date herewith, from 
George Beatty, said mortgage -being upon my real 
estate in Clarke county, and made and executed in 
accordance with an order of said Probate Court of 
Clarke county, Washington Territory. 

“Grant H. Suort.” 


December —, 1864.—Grant H. Short and his wife, 
and Curtis F. Short as guardian, sold and conveyed 
lot No. 7 to George Beatty for $1,000 currency, all 
signing the deed. This sale and deed were after- 
wards set aside by the Probate court. 


January 26, 1865.—Guardian made full report. 

February 7, 1865.—Guardian files a petition ask- 
ing for an order to sell lot No. 7. | 

March 6, 1865, fixed for hearing said petition. 

March 6, 1865.—Order made to sell. i 


April 20, 1865.—Sale made to Nicholas Schofield 
for $785 gold coin, Grant H. Short being present. 

April 26, 1865.—Return of sale made. — 

April 29, 1865.—Sale confirmed at a regular term, 
commencing April 24th. 

April 29, 1865.—A deed was executed and deliv- 


ered by Curtis F. Short as guardian, to Nicholas 
Schofield, and the money ($785) paid. 


Grant H. Short being present at the sale, and 
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about twenty y years of age, encouraged bidders and 
expressed himself as satisfied with the sale. 

The guardian’s deed describes lot No. 7, and re- 
fers to the partition made in 1856. 

April 29, 1865.—Guardian filed report and final 
account. 

November 8, 1872.—Nicholas Schofield conveyed 
lot No. 7 to Mary Schofield, his wife. 

Schofield and wife have been continually in pos-_ 
session and improving said land since April, 1865. 

Octoher 13, 1877.—The patent for the donation 


claim issued, giving and granting the west half to 
Amos. M. Short and his heirs, and the east half to 


Esther Short and her heirs. 
March 16, 1878.—Grant H. Short gave his quit- 


claim deed to Samuel R. Whipple of all his right 
and title inthe donation claim of Amos M. and Esther 


Short. 


Plaintiff claims title to lot No. 7, under Whipple 
through sundry mesze conveyances. 


The Guardian’s Sale. 


The only irregularity of any importance in the 
proceedings to sell lot No. 7, is the alleged insuffi- 
cient publication of the notice to show cause on 
_ March 6, 1865. 

In the District Court it was claimed by opposite 
counsel that this was a fatal defect, renderi me the 
sale void. 


Two answers may be given to this claim: 


I. 

The guardian of the minor, and George Beatty, 
mortgagee of lot No. 7, signified their consent, in 
writing, to the sale. 

(See petition for order to sell, and the written con- 
sent of Beatty endorsed thereon. Also, Probate Act, 
1863, Sec. 219.) 

This dispensed with the necessity of publishing 


notice. 


IT. 

The alleged defect is not a jurisdictional one, even 
if no consent in writing had been given. 

This question was considered by the Supreme 
Court of the United States in Mohr v. Manierre, 11 
(eleventh) Otto, 417, in which it is held,— 

1. That publication of such notice is not essen- 
tial to the jurisdiction of the court. | 

2. That as to the rights of the ward, jurisdiction 
attaches on the filing of the petition. 

3. That the license to sell ig not rendered invalid 
hy an insufficient publication of such notice. 

The defect, if it be one, is then only an irregular- 
ity or error. which cannot be inquired into in a col- 
lateral action. 

Comstock v. Crawford, 3 Wall., 396. 
Grignon’s Lessee v. Astor, 2 How., 319. 


These three cases settle the whole law as to the 
guardian’s sale, as well as other questions in this 
case. | 
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Orders and Decrees of Probate Courts--- 
Notices, &ce. | 


A grant of probate or of administration is in the 
nature of a decree iz rem, and so of the grant of au- 
thority to a guardian of the estate of a minor. 

Freeman on Judgments, Sec. 608 and cases. 


On making orders and decreeing a sale of the real 
estate of a deceased person, minor, or lunatic, the 
court acts 77 rem. (Sec. 609.) 


So in 2d Howard, 338, “on a proceeding to sell 
the real estate, there are no adversary parties, the 
proceeding 1s 7” rem, the administrator, (or guardian ) 
represents the land.” * * * “The only question 
of jurisdiction is the power of the court over the 
thing. The sale is a proceeding zz rem.” “In the 


Orphan’s court, and al] courts having power to sell 
such estates, their action operates on the estate.” 
* * * “A purchaser under the sale is not bound 
to look beyond the decree,” or “further back than 
the order of the court.”’ 


To the same effect is .’cPherson v. Cunliff, one of 
the leading cases in the United States. 


Hence, it is Zeld, and for apparent reasons, that 
statutes requiring notice of such proceedings to be 
given to persons Interested in the estate are directory 
merely, and that an insufficient notice, or service, or 
publication does not affect the jurisdiction of the 
court or render the sale void. | 


That the validity of the sale cannot be collaterally 
attacked, but that such irregularity, error, or omis- 


sion must be corrected by an appeal or some direct 
proceeding for the purpose. 
11 Otto, 417. 
'8 Curtis, 62. 
3 Wall., 396. 
2 Pet., 165. 
Mulford v. Berwidge, 78 Tll., 455. 
18 How., 497. 
11S. & R., 422. 
8 Oh. St., 614. 
Counsel for appellant insist that,— 
“Notices must be given the ward,” “or the sale is 
void,’ ” eiting,— | 
Lyon v. Vanatta, 35 Towa, 521. 
Rankin vy. Miller, 43 Towa, 11. 


It is in vain for counsel to ” Iowa cases in sup- 
port of such a pojnt. 

The statute of Iowa is this, and is quoted in the 
above cases,— 

“A copy of the application with a notice of the 
time and place at which such application will be 
made to the court must he served personally on the 
minor.” 


Our statute requires notice in such cases to be 
served on “the general guardian” of the minor, who, 
in this case, was Curtis F. Short, and who appeared. 


Statute 1863, p. 240, Sec. 22 


And the court says in 35 lowa,—“‘it 1s to be borne 
in mind that for a defect in the zoltce or service, the 
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judgment will not be held void when collaterali- 
tacked,” citing,— _ 
24 Iowa, 217. 
32 Iowa, 475. 
Lyon v. Vanatta, 35 Iowa, was a direct proceeding 
to set aside a guardian’s sale for fraud and collusion. 


Council tell us “there was no description of the 
property in the petition necessary to give the court 
jurisdiction.” 

The petition and report of the guardian, (January 
26, 1865,) and the action of the court thereon, the 
petition of April 29, 1865, the published notice of 
sale, were all before the court on the day of confirm- 
ation of sale; and the guardian’s deed of April 29, 
1865, fully described the land sold as “lot 7, set 
apart” to Grant H. Short by the commissioners, de. 

Besides, prior to the order of sale the court had 
authorized a mortgage of this identical lot, and had 
set aside a deed of the same, both of which described 
and identified the land ordered to be sold. : 


In probate proceedings a description of the land 
in a petition may he aided by reference to facts of 
which the court has judicial knowledge, or by other 
papers in the case. 

Bloom \. Burdick, 37 Am. Decis., 303. 


Freeman Judgments, Sec. 48. 


“The proof of publication in the case was made 
by one styling himself an attorney.” | 

To this we answer,—there 1s other proof of pubhi- 
eation in the case, to-wit: proof by the printer with 
the printed notice annexed. 


45 


An insufficient publication of notice to show cause 
does not render the order of sale void. This is dis- 
tinctly held in the Iowa cases cited by opposite coun- 
cil, as well as by the Supreme Court in 11th Otto. 

The validity of such order cannot be collaterally 
attacked. 

Comstock v. Crawford, 3 Wall., 396. 
Grignon’s Lessee vy. Astor, 2 How., 319. 


Guardian’s Deed. 

The guardian’s deed (“‘Ex. D. 37”’) recites at large 
the order of confirmation, and refers to the order of 
sale, giving its date, d&c., as ‘made March 6, 1865,” 
and also refers to “the report of the sale made by 
the guardian April 26, 1865,” “of the real estate of 
said minor,” giving a description of the land sold as 
“lot 7, set apart to Grant H. Short by the commis- 
sioners,” d&c. | 

This is enough. 

Freeman on Executions, Sec. 329. 

And Mr. Freeman on Void Sales, speaking of a 
New Yor’ <ase holding it necessary that such deed 
should confain the order of sale at large, says,— 

‘The correctness of this decision may he doubted.” 


Defective Execution of the Guardian’s Deed. 
Equity will always aid the defective execution of 
a valid power. | 
1. Where the defective execution was caused by 
“mistake” or “carelessness.” | 
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2. Where the power is “coupled with a trust.” 
Story’s Equity, Secs. 97, 98. 


Segee v. Thomas, 3 Blatch. C. C. R., 11.18 a case in 
point, holding that “a court of equity will interfere 
in favor of a grantee in the deed of a guardian de- 
fectively executed, to aid such defective execution.” 

_ That “where a minor has received the money paid 
for his real] estate, sold by guardian, and retains it, 
—the vendee having entered into possession and 
made improvements on the land—a court of equity 
will enjoin the minor from prosecuting an action of 
ejectment after coming of age against the vendee of 
the land, and will compel him to convey to the 
vendee all his right and title to the land.” 

This case has an important bearing on the pres- 
ent one in other respects. 


Ratification of Sale. 
Grant H. Short: became of age in 1866. 
(3d Finding.) 
Value of lot No. 7 in 1863... 6.66. s ess $800 coin. 
ond tm $OG0 for... ss io. ok as, 785“ 
. (12th Finding.) 


Improvements put on lot since 1865 by de- 


fendants...... Pr i eee MEER $2,000 
UI I boc ois 6 565 Se Sau . 7,000 
Taxes paid annually............... Sareee 20 


(10th, 11th, 12th Findings.) 
As to the ratification of void sale by acts and ac- 
quiescence. | 
Maple v. Kassant, 53 Pa. St., 348. 
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Ratification by mere silent acquiescence, and stand- 
ing by while another is making improvements, d&c. 
§ imp 
Sims v. Everhardt, 12 Otto, 312. 


Lot No. 7 was sold for the purpose of paying 
“the just debts” of Grant H. Short, and of furnishing 
him with “necessaries; and the money was so ap- 
plied. (7th and 15th Findings.) 


Grant H. Short, before and after coming of age, 
had notice of the proceedings in the Probate court 
affecting his real estate. | (19th Finding.) 


Grant H. Short has known, all along since 1865, 
that Schofield was in possession of lot No. 7, culti- 
vating and improving the same. (20th Finding.) 

Neither Grant H. Short, nor any one claiming un- 
der him, has ever returned or offered to return any 


of the purchase money paid by Schofield for the 
land. (8th Finding.) 


Grant H. Short has never done any act indicating 
his intention to disaffirm the sale, other than making 
the deed to Whipple in 1878, twelve years after com- 
ing of age. 

If such acts and such acquiescence are not a rati- 
fication of the sale, they certainly operate as an es- 
toppel under the authorities cited from,— 


3d Blatch., C. C. R., 11. 
11th Sergeant & Rawle, 426. 
14th Am. Decis., 642. 


Other authorities might be added, such as,— 
“A minor’s deed of land is binding on hin, if, af- 
ter arriving at majority, he knowingly suffers the 
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grantee to make valuable improvemerits, without 
announcing his intention to avoid the deed.” 

Davis v. Dudley, 70 Me., 236, 

25 Am. Rep., 318. 


Such being the law in the case of a deed made by 
the minor himself, 1t must also apply to the case of 
a sale and deed made by a guardian with knowl- 
edge, consent and approval of his ward, as in this 
case. 

The voidable deed of an infant may be ratified, 
after coming of age, by acts which reasonably imply 
an aftirmance, or by an omission to disaffirm the deed 
within a reasonable time. 

Hastings \. Dollarhide, 24 Cal. 195. 


In this connection the statute of Washington Ter- 
ritory concerning minors, passed in 1866, has an im- 
portant bearing, which is as follows: 

Sec. 2.. “A minor is bound, not only by contracts 
for necessaries, but also by his other contracts, un- 
less he disaffirms them within a reasonable time af- 
ter he attains his majority.” * * * | 

Session Laws 1866, p. 92. . 


For twelve years after attaining his majority, 
Grant H. Short, knowing of the sale made by his 
guardian, knowing that Schofield was in possession 
of lot 7, improving the same, remained silent, neither 
saying nor doing anything indicating an intention to 
disaftirm the sale made. by his guardian. 


49 


Incidental Points. 

One who has been under guardianship is charge- 
able with constructive notice of all proceedings of 
the Probate court affecting his real estate. 

Robert v. Marvin, 27 Mich., 306. 


An heir-at-law (or any other person) may be es- 
topped by his acts, or by a judicial proceeding to 
which he was a party, or by receiving the benefit of 
a proceeding or transaction. 

McPherson v. Cunliff, 11 Sergt. & Rawle, 422. 


The appointment of an administrator or guardian 
by a court of competent jurisdiction, will be pre- 
sumed rightful, and cannot he questioned or exam- 
ined collaterally in any other tribunal. 

Vandyke v. Johns, 12 Am. Decis., 76. 

Johnson v. Beazley, 27 Am. Rep., 276. 
Fisher v. Bassett, 33 Am. Decis., 227. 

28 Vt., 663. 

20 Am. Decis., 463. 

On the filing of a petition by an administrator or 
guardian for an order to sell real estate jurisdiction 
attaches. 

_ Overton vy. Johnson, 17 Mo., 442. 

The sufficiency of the facts stated in such petition 

cannot be questioned in a collateral proceeding. 
Morrow v. Weed, 4 Towa, 77. 


“The granting of the license to sell is an adjudi- 
cation upon all the facts necessary to give jurisdic- 
tion, and whether they exist or not is wholly imma- 
terial, if no appeal is taken.” 

2 Howard Rep. (U. 8.), 340. 
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The decree of a Probate court confirming a sale by 
an administrator can not be impeached collaterally. 


Van Dyke v. Johns, 12 Am. Decis., 76. 


| No positive act of ratification need be shown. Si- 
lence, or a neglect to disaffirm for an unreasonable 
time, will amount to a ratification. 

Kline vy. Beebe, 6 Conn., 504. 

35 Am. Rep., 318. 

Statute W. T. (1866), p. 16, Sup. Code. 


Even void judicial sales and proceedings may be 

‘ratified, either directly or “by a course of conduct 

which estops a party from denying their validity.” 
Freeman on Void Sales, Sec. 48 and cases. 


Where evidence objected to is admissible for any 
purpose, the objection is not well taken, and should 
be overruled. | i 


Redundancy of evidence, not contradicting an alle- 
gation, does not vitiate, merely because more is 
proved than is alleged. 

1 Gr. Ev., See. 67, p. 90. 


The “findings” of the court below are conclusive, 


and cannot be re-examined by this court, because no 14 

motion for a new trial was made in the District . a 

Court. | 2} 
See Code, Sees. 247, 280, 281 and Sec. 449. i 


Wiley v. Jones et al, 603, W. T. Rep. 


On appeal, the findings of fact by the court be- 


low must be accepted as correct until set aside in a 
that court. 4 
Hallock vy. City of Portland, 8 Oregon, 29 4 
6 a : 28. 
45 Gal., 24 


The mode of nee the action of the court 
upon an issue of fact is the same, whether the case 
is at law or in equity; and in order to review a ques- 
tion of fact there must have been a motion for a new 
trial. 


Harris v. S. F. 8. R. Co., 41 Cal., 898. 
34 Cal., 648. 


Other Questions. 


Some other questions were raised in the court be- 
low, which ought to he passed upon by this court. 


One of them is this: 

The appellees claim that the appellant has not a 
“valid subsisting interest’ in the land in controversy, 
within the meaning of Section 536 of the Code, and 
cannot maintain the action for that reason. 


This question arises out of the answers given by 
plaintiff in the District Court, to the interrogatories 
propounded by the defendants in writing. 


His answers are 1n substance as follows: 


“T have no interest in the above entitled case, ex- 
cept that I hold the title to the land claimed therein, 
in trust, for Leander Holmes and David Goodsell.” 


ao | have an interest in said case as above stated, 
and not otherwise.” 


: 52 
“Said Leander Holmes and David Goodsell are 
the beneficiaries for whom I hold the land in ques- 
tion in trust.” 
“IT do not know, except from heresay, who paid 
for the land, or how much was paid, or to whom, or 
by w hom it was paid.” : 


To interrogatory No. 4 he answers: 

“T answer this as I answer interrogatory No. 1.’ 
That is, that he has no interest in the land described 
in the complaint. (See interrogatory No. 4.) 

From this it very clearly appears that the plain- 
tiff is a mere naked trustee, having zo tnterest in the 
land, and no duty to perform, except to hold the title 
for Holmes and Goodsell. 


Section 536, if it means anything,, means that the 
plaintiff in such action must be “the real party in ‘in- 


terest,” and must have “a valid subsisting interest in” 
the land. 

Sec. 536. “Any person having a valid subsisting 
interest in real property, and a right to the posses- 
sion thereof, may recover the same.by action in the 


District Court.” * * * 


Plaintiff’s Right to Sue. 
1. The plaintiff is not a trustee of an express trust. 
No trust is declared—much less defined,’ 
The alleged title is held as it is for some equivocal 
purpose, perhaps a champertous one. 
2. Counsel say, “The holder of the legal title to 


beneficial interest, /_ or equitable, in or to the 
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* 


land is the real party in inter This may be so, 


and it may zot be so. 


In this case the proof shows that plaintiff has no 


land. 


Can one holding an absolute deed, as security for 
a debt, maintain an action to recover possession of 
the land? In Wurray v. Walker, 31 N. Y. 399, it is 
held that he cannot. 


3. Counsel next cite authorities to the effect that 
an assignee of a “chose in action” is the real party in 
interest, and the only proper party to bring the ac- E. 
tion. on 

Our statute defines an assignee of a “chose in ac- 
tion” to be,— 

“An assignee of any judgment, bond, specialty, 
hook account or other chose in action, for the pay- 
ment of money.” 

Code, See. 15. 

Is a conveyance of the legal title to land the as- 

signment of a “chose in action?” 


Mills vy. Murray, 1 Nebraska, 327, was the case of 
a plaintiff suing on a “claim for rent in arrears” as- 


signed to him by the landlord. 


Van Santvoord on pleading under the Code, (Pp. 
109-10) settles the point in question. He states in 
effect that codes have adopted (with some excep- 
tions) the rule as to parties which formerly existed 
in courts of equity, by which “the plaintiff must be 
immediately interested,” and the suit could not he 
prosecuted “in the name of a mere nominal plain- 
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tiff.’ * * * “The party prosecuting the suit 
must bethe real party in interest.” * * * A mere 
servant or agent, with whom a contract 1s made on 
behalf of another, and “who has no direct beneficial 
interest in the transaction, cannot maintain an action 
thereon.” “But when such agent has any beneficial 
interest, as in case of a factor or broker for commis- 
sions,” &c., he may sue in his own name. (118.). 
“And so in regard to actions to recover real prop- 
erty, the beneficial claimant is the proper party,” or, 
under our statute, the person having a “valid sub- 
sisting interest” “and right to the possession.” 


Another question 1s this: 


Prior to 1870 each and all of the heirs had sold 
and conveyed, in severalty, the ten lots into which 
the west half of the donation claim had been di- 
vided. | 


In 1871 an act was passed ‘fo make perfect titles to 
land in Washington Territory, providing as follows: 


“When any person or persons, having sold or con- 
veyed by deed any lands in this Territory, and who 
at the time of such conveyance had no title to the 
land * * * shall acquire a title, * * * such 

title shall inure to the benefit of the purchasers, 
* * * and the titlé to such land so sold and con- 
veyed shall pass to and vest in the conveyee or con- 
veyees of such lands * * * .” 
See Supplement to Code, p. 25, and Session 
Laws, 1871, p. 86. 


Now, let it be assumed that the heirs had no title 
to the west half of the claim at the time of making 
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A. their deeds, but afterwards acquired title, 72 whom. 


did the after-acquired title vest? To whose benefit did. 
such ttle inure? 


Besides, many of the heirs conveyed their allot- 
ment by warranty deeds, and by the general law in 
such cases the after-acyuired titles inured to the ben- 
efit of the purchasers. 


So, as was said by the court in UcPherson v. Cun- 
“if, 11th Sergt. and Rawle, 422,— 


“In general the law is, that the grantor is estop- 
ped by his own deed to say that he had no interest, 
when by a subsequent deed he acquires title. As 
where an heir apparent, having the hope’ only of 
succession, conveys during the life of his ancestor, 
an estate, which afterwards descends to him, he is 
estupped to say he had no interest at the time of his 
grant. These estoppels run with the land into what- 
ever hand it comes.” 


In another part of this opinion the court said: 


“There are legal and equitable estoppels. Legal, 
where the law estops a man to falsify a juidcial act 
to which he is a party; and equitable ones which 
will estop him from using a title which in good con- _ 
science ought to inure to the use of another.” 


And so, Chancellor Kent says,— 


“The deed which creates an estoppel ts the party 
undertaking to convey or demiss real estate, when 
he has nothing in the estate at the time of the con- 
veyance, passes an interest or title to the grantee by 
way of estoppel, from the moment the estate comes . 
to the grantor, and creates a perfect title as against 


RAE haa ee + BEA Sha Ay 
Ff 7 4 PF poner 


Tha POM, . , dine 
EP OI ARE, SS aE A PAT a OS LOE yd MOE.) 


9th ll AMO at lala ha atte sha cai nap ie Ss 


D6 


the grantor and his heirs. The estoppel works an 


interest in the land.” 
4 Kent, 98, (12th Ed.) citing many cases. 
To the same effect is the case of,— 
Corcoran v. Brown, 3 Cranch, C. C., 143. 


Again, in the present case all the conveyances in 
severalty of the west half were made before any of 
the heirs conveyed their undivided interests in the 
donation claim. 


Of course they could not pass any other or greater 


interest to Whipple than they then held. At that 


time (1877 and 1878) they held nothing in the west 
half as against their prior grantees. 


. Consequently the Whipple deeds conveyed noth- 
ing in the west half of the claim. 


The Whipple Deeds. 

The buying and selling of pretended titles to land, 
held adversely, has always been odious, and has 
never been productive of other than baneful results. 
And the wisdom of that principle of the common 
law forbidding such transactions, is well illustrated 


in the present case. 


The principle of law referred to is this, that a con- 
veyance by one out of possession, where the land is 
held adversely to the grantor, 1s inoperative and 
void as against the person holding adversely. 

Has this wholesome principle of law, sanctioned 
by the experience of ages, been abrogated by the 
statutes of this Territory ? : 


This is the question squarely presented in this 
case. 
If it has not been thus abrogated, it is the duty of 


the courts to uphold and enforce it with a strong 


hand. 

Speaking of this principle of law in Jackson y. De- 
mont, 9 Johnson, 55, Kent, C. J., says: “This doc- 
trine is by no means a new one, for it has been so 
frequently and uniformly acknowledged, both in 
England and in our own courts, that it has grown 


to be familiar and can not be open for discussion.” 
% % % 


“It is no doubt the general sensé and usage of 
mankind that the transfer of real property should 
not be valid, unless the grantor has the capacity, as 
well as the intention, to deliver possession, and ac- 
tually does it. 

And he cites Blackstone as saying: The princi- 
ple prevails in the codes of ‘add well governed nations.” 


And in his Commentaries, Vol. 4, 8th Ed., p. 487, 
Kent says: 

“There is one check (in the United States) on the 
power of alienation of a right or interest in land, 
taken from the statute of 32 Hen. VIIL., against sell- 
ing pretended titles; and a pretended title, within 
the purview of the common law, is where one person 
lays claim to land of which another is in possession, 
holding adversely to the claim. Every grant of land 
* «= * is void, if at the time the lands are in the 
actual possession of another person, claiming under 
a title adverse to that of the grantor.” 

This principles it is believed, prevails very gener- 
ally. zz the jurisprudence of this country.” 


a8 
The statute of Henry VIII. is only in affrmance 
of the common law. 
2 M’Lean’s Rep., 380: 
4th Kent’s Com. (note) 8th Ed., p. 491. 


And the same is true of the statutes of some of 
the states declaratory of this principle. New York, 
for instance. | : 

McMahan y. Bowe, 114 Mass., 140. 
19 Am. Rep., 321. 


“The statute of Vermont, which declares convey- 
ances void by reason of adverse possession, is simply 
in affirmance of the common law.” 


21 Vt. (6 Wash.), 52. 


Kent declares it to be the “established doctrine 
that the common law of England, and the Zzglish 
statutes, passed before the emigration of our ances- 
tors, and applicable to our situation, constitute a 
part of the common law of this country,” “and were 
imported hither by our colonial ancestors.” 


Vol 1 Kent, 525, p. 473, 8th Ed. 


‘Henry VIII. ascended the throne in 1509. 

The 32d year of his reign was 1541. 

Our ancestors landed on the rock of Plymouth in 
December, 1620. : : 

It is plain, therefore, that this principle of law ex- 
ists in all the states .and territories, except those in 
which it has been abrogated by express statutes, as in 
Michigan, Oregon, California, and some others. 
The Michigan statute (1846) is &s follows: 

“No grant or conveyance of land, or interest 
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therein, shall be void for the reason that at the time 
of the execution thereof. such lands shall be in the 
actual possession of another claiming adversely.” 


The statate of Oregon (1854) is in the same iden- 
tical words. 


The California statute (1850) is in these words: 

“Any person claiming title to any real estate, may, 
notwithstanding there may be an adverse possession 
thereof, sell and convey his interest therein in the 
same manner and with the ne effect as if he ‘was 
in actual possession thereof.’ 


This shows very clearly that the legislatures of 
those states considered such an express and formal 
statute necessary to abrogate the common ‘law prin- 
ciple ahove stated. 7 


Besides, prior to the above Michigan statute, the 
courts of that state held that such principle of the 


common law was 1n foree there. 


Backus vy. Byron, 4 Mich., 535. 
The statement is made in Vol. 20, p. 467, How- 


ard’s Rep., that the principle “has not met with fa- 
vor in the United States.” 

This is “dictum,” and is not true in point of fact. 

It is disproved by Kent, and by the fact that the 
principle has existed and been .enforced in the fol- 
lowing states, and stil] exists in many of them: | 

Alabama, Arkansas, Delaware, Georgia, I]linois, 
Indiana, Kentucky, Massachusetts, Michigan, Missis- 
sippi, New Hampshire, New Jersey, North Carolina, 
Ohio, New York, Rhode Island, Tennessee, Wiscon- 
sin; Vermont, Virginia, Maryland, Connecticut, and 
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some other states, also in the District of Columbia. 


See 15 Am. Decis., 319,. (note). 4th Kent, 
490-91, (note), and cases cited. 


The case of Wright v. Meek, 3 G. Iowa, 472, will 
perhaps be read by opposite counsel, the chief char- 
acteristic of which is its “spread- opi? style of rea- 
soning, better suited to a legislative wrod than 
a court of justice. 

The case was criticised and disapproved by the 
same court in Boardman, et al v. Thompson, 25 Iowa, 
487. | 

The penalties formerly annexed to maintenance, as 
an offerise, may have been changed or modified in 
the United States, but the principle and policy of 
the law remain; namely, that no encouragement shall 
be given to litigation by the introduction of parties to en- 
force those rights which others are not disposed to enforce. 

The abrogation of such a principle of law will not 
be worked out by ference or tmplication., 

Nothing will justify a court in disregarding it but 
an express and ‘formal statute. 

The courts in this country are bound to enforce 
all established principles of the common law which 
are not repealed by statute. _ 

- Powell v. Brandon, 24 Miss., 342. 


Perhaps it may be said that this principle of the 
common law is not applicable to our situation... 

The answer to this is, that is a matter for the 
legislature to consider, and not for the courts. 

— Dadmure v. Lamson, 9 Allen, 85-89. 


It may also be said that the principle prevailed in 
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England in times when the administration of law 
was weak, and right and justice Were often “trodden 
down” by great men, and the “weak oppressed;” 


. that in our times no such danger exists; that. in this 


country the administration of law is unimpeded, 
pure and equal. 

This latter statement may be flattering to our van- 
ity, and a sweet morsel under our tongues, but un- 


fortunately it is zot true. 


The spirit of lawlessness is as prevalent to-day, 
and the rights of citizens are as often “trodden 
down” with impunity, as they were in the profligate 
days of Henry VIII. 


But this wise and wholesome principle of the com- | 
mon law was recognized as in force here by the Su- 
preme Court of the United States when it said: 

“Adverse possession may be set up against. any ti- 
tle, either to make out a title under the statute of 
limitations, or 40 show the nullity of a conveyancé exe- 
cuted by one out of possession.” , 

Bradstreet y. Huntington, 5 Pet., 401. 


Hogan v. Kurtz, 4 Otto., 776, where the same 
language is used, and cases cited. 


In Bradstreet y. Huntington, 5 Pet., 401-435, the 
court says: 

“ After the case of Jackson v. Demont, it is in vain 
to contest the point; and the principle is established 
In various other cases.” * * * 

“It has been supposed, in argument, that the judge 
founded his instructions on this point upon the stat- 
utes of maintenance. This, however, is not the fact; 
for it will be seen in the case of Jacksox.v. Demont, 
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and others, that the courts go upon a principle hav- 
ing no relation to the statute of maintenanve. They 
apply to adverse possession the common law doc- 
trine, according to which the deed of one disseized 
Is void.” 


“Maintenance.” 


Opposite counsel endeavor to confound “mainten- 
ance” as spoken of in 22 Cal., 86, and the common 
law principle against buying and selling pretended 
titles to land held adversely. 


The distinction hetween maintenance and the com- 
mon law principle 1 is pointed out by the U.S. Su- 


preme Court 1n several cases. 


We have already shown that the principle of the 
common law referred to, was abrogated in Califor- 
nia by an express and formal statute. 

See Statute 1850, p. 252, See. 34. 


The California Court was dealing with an agree- 
ment by an attorney to assist another in prosecuting 
a doubtful claim for a contingent fee.. 

Of what avail are cases of that kind in considering 
the questions presented in this case? 

One who, under a deed purporting to convey in 
severalty, enters into the possession of land, holds it 
adversely to the whole. world, though his grantor 
held as tenant in common with others. 

Culler v. Motzer, 138. & R., 356. 
15 Am. Decis.; 604. 


“Color of Title.” 


The court below found the fact of adverse posses- 
sion by Defendants. This necessarily included the 
finding of “‘color of title” and all other facts neces- 
sary to constitute adverse possession. _ 


And we insist, for various reasons before given, 
that such finding of fact is conclusive until set aside 
in that court. 


But we may. say that the Supreme Court of the 
United States has several times defined “color of 
title” to be, “that which in appearance is title, but 
which in reality is not.” 


And the same court has said, “adverse possession 


under a claim or color of title vord, is a har to re- 
covery, if continued twenty years.” 


11 Pet., 41. 
2 Black, 599. 


Counsel furthermore tell us that “the statute of 
champerty was invented to prevent transfers of pre- 


tended titles to great men,” &c. 


Judicial decisions and text-writers tell us that the 
statute of Henry VIII and all other like statutes are 
only in afirmance of the common law. 

See 2 McLean, 380. | 
1 Black 127, and cases cited. 
And the reasons of such statutes were to preserve 


and re-invigorate a valuable principle of the com- 
mon law. | 
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3 The Statutes. : 

It may safely be affirmed that there is not, and 
never has been, anything in the statutes of Wash- 
ington Territory indicating the semblance of an inten- 
tion to abrogate this principle of the common law. 
On the contrary, there is much in them indicating an 
express intention to preserve it. 


On January 31, 1856, an act was passed declaring— 


“That the common law, in all civil cases, except 
where otherwise provided by law, shall be in force.” 
Laws, 1855-6, p. 7., on last page of this Brief. 


Subsequently, and in many places in the statutes, 
provisions are found declaring “that the common law 
of England * * * shall be the rule of decision in all 
the courts of this Territory.” 

And, by the criminal practice acts, offenses cog- 
nizable at common law, if not controlled by statute, 


are indictable. 


Prior to 1856, and ever since that time, the Oregon 
statute above quoted has been in force, and no ref- 
erence has been made to it, nor any similar statute 
enacted by the legislative assembly of the Territory 
of Washington. 


From such evidence of adherence to the principles 
of the common law by our law makers, can the courts 
infer an abrogation of the principle in question é 
Certainly not. 


Moreover, in this case the plaintiff must allege and 
prove a “valid subsisting” interest, and right of pos- 
session in himself. And how can he acquire a “valid” 
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interest and right of possession by deeds inoperative 
and void as against the defendants? 

Words are things; and the words “vaiid’’ subsisting 
interest, in Sec. 536, mean something. 

They mean such an interest as the plaintiff can 
assert In suck an action 22 his own name. 


Another thing must be noticed. In 1843, when 
this Territory was a part of Oregon, an act was 
passed by the legislative assembly of Oregon con- 


taining this section: 


“Sec. 4. Any person claiming title to any real 
estate may, notwithstanding there: may be an ad- 
verse possession thereof, sell and convey his interest 
therein, in the same manner and with like effect as 
if he was in the actual possession thereof.” 

See “An Act to Regulate Conveyances,” ap- 
proved Feb. 16, 1843. Session Laws, p. 138. 


See also an act approved Sept. 29, 1849, adopt- . 
ing certain laws of lowa, containing the same 
provision. 


Our statute, passed Jan. 31, 1856, expfessly 
repealed the above laws of Oregon, thus leaving the 
common law principle restored and tn force in this 
Territory. | 

See Statute W. T., 1856, on last page of this 
Brief. — 
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Findings as to Adverse Possession. 


Each and all of the heirs were out of possession of 
the land in controversy at the time they executed and 
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delivered their deeds to Samuel R. Whipple. (ist 
Finding. ) 

At the time said deeds were executed and deliv- 
ered the defendants were in the exclusive and ad- 
verse possession of said land, and had been continu- 
ously since April, 1865, until the present time. (2d, 
4th and 5th Findings.) 


Equitable Estoppel. 

The opinion of the court below in this case is not 
in conflict with the doctrine of equitable estoppel as 
laid down in 3d Otto., 326, and in 18th Wallace, 
271, but is sustained by those cases. 


In those cases the court was presenting only one 
phase of the general doctrine, and did not pretend to 


state the many and various exceptions to the general 


principle presented. 

Commenting on those and the California cases de- 
cided by Justice Field, Mr. Pomeroy says: 

“Justice Field, in formulating the rules stated, did 


not announce them as governing “all cases of equita- 
ble estoppel,”” 


But the gezeral doctrine as stated in 3d Otto., 326, 


is decisive of this case. That doctrine is this: there ° 


must gexerally be some intended deception in the 
conduct of the party to be estopped, or such gross 
negligence as amounts to constructive fraud, or culpable 
negligence, which, in effect, implies fraud.” 


The definition of equitable estoppel, given by Mr. 
Pomeroy in his work on Equity Jurisprudence, Vol. 
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2, p. 262, is more comprehensivé, and seems to:cover 
all phases and applications of the doctrine. 


“When all the varieties of equitable estoppel are 
compared, it will be found that the doctrine rests 
upon the following general principle: ; 


“‘When one of two innocent persons, that is, persons 
each guiltiess of any intentional moral wrong, mist suf- 
Ser a loss, it must be borne by that one of them who by 
his conduct, acts, or omissions has rendered the injury 
possible. 

<< * * * This most righteous principle is suf- © 
ficient, and alone sufficient, to explain all instances of 
such estoppel, and although fraud may be, and often is, 
an ingredient tn the conduct of the party estopped, it ts 
not an essential element. * * 


“‘Equitable estoppel 1s the effect of the voluntary con- 
duct of a party whereby he is absolutely precluded, both 
at law and in equity, from asserting rights which might 
perhaps otherwise have existed, either of property or of 
remedy, as against another person who has in good faith 
relied upon such conduct. * * * 


“The conduct may consist of external acts, of lan- 
guage written or spoken, or of silence,” 


The rule that the party to be estopped must have 
knowledge of the facts, does not apply in all cases. 
It does not apply where the party, although igno- 
rant of the real facts, ought to have known them. 


In such case ignorance will not prevent an estop- 
pel. Nor docs it apply to a party who has actively 
interfered by acts, and whose affirmative conduct has 
misled another. Nor, even in case of mere acquies- 


68 
cence, when the ignorance of the real facts was oc- 
casioned by culpable ‘negligence. 


Pomeroy’s Eq. Jurisp., Vol. 2, 272. 
66 66 66 66 273. 


There may be cases of such culpability or negli- 
gence in the party, that he would not be permitted 
to set up want of knowledge of his rights, or after 
he has omitted to speak at the proper time. 


Again. “In many familiar species of estoppel no 


tntention to mislead need, or can possibly, exist.” 


Pomeroy, Vol. 2, 275-6. 


“Acquiescence consisting of mere silence may also 


: operate as a true estoppel in equity to preclude a 


party from asserting legal title and rights of prop- 
erty, real or personal. A fraudulent intention to 
deceive or mislead is not essential. All instances of 
this class, in equity, rest upon the principle, ‘27 one 
maintain silence when in conscience he ought to speak, 
eguity will debar him from speaking when in conscience 
he ought to remain silent.’ ”’ 

“And a most important application includes all 
cases where an owner of property stands by and 
knowingly permits another person to deal with the 
property as though it were his, or as though he were 
rightfully dealing with it, as by expending money 
upon it, making improvements, erecting buildings, 
etc., without interposing any objection.” 

Pomeroy, Vol. 2, 282, and cases. 

The case in 5th Metcalf, cited in 14 Cal., 370-1, 
was a case of conduct and acquiescence induced by a 
“‘mistake of fact,” alleged and clearly proved. 
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As applied to married women, , “the tendency of 
modern decisions is strongly towards the enforcement 
of the estoppel against them as against persona ‘Sut 
juris,’ with little or no limitation on account, of their 
disability.” “This is plainly s0 in states where leg- 
islation has freed their property from the control of 
their husbands.” “Even independently of this leg- 
islation ‘here is a decided preponderance of authority $us- 
taining the estoppel.” 


Pomeroy, Vol. 2, 279, and cases. 


And as applied to ixfants, Mr. Pomeroy says: 
“An equitable estoppel, arising from the conduct of 
@ minor, may be interposed, with the same effect as 
though he were adult, to prevent him from affirma- 
tively asserting a right of property in contravention 
of his conduct upon which the other party has. re- 
lied and been induced to act.” 

Pom., Vol. 2, 279-80. 


71 Ill., 380, and other cases. 


This statement of the law applies with special 
force to the conduct of Grant H. Short at the sale of 
lot No. 7 “encouraging bidders,” expressing satisfac- 
tion therewith, neglecting to disaffirm, ete., etc. 

“Gross negligence,” says Pomeroy, “produces all 
the effects and deserves all the blame of intentional 
deception.” ) 

“If one refrains from disclosing his claim, and 
suffer another to deal with his property as his own, 
he will not be permitted to enforce his claim in pre- 
ference to that obtained by the person whom he has 
suffered to be misled by his silence.” 
Pomeroy, p. 186, Vol. 2 and notes. 
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This principle, asto “superior equities,” applies to all 
the heirs who suffered each other to deal with their 


allotments in severalty as their own, and to sell and 


convey them to bona fide purchasers for full value, 
making no claim and giving no notice of any. 


Another species of estoppel may be noticed. 

“If the vendor, in a conveyance of land, has no 
title at the date of the deed, but acquires a good title 
afterwards, the title thus acquired enures to the ben- 
efit of the first vendee against a subsequent vendee, 
who claims by a deed made after the title accrued to 
the vendor. And the vendor, and all who claim un- 
der him, are estopped by his. first deed to deny that 
the vendor had title at the date of that deed.” 

Corcoran v. Brown, 3 Cranch. C. C., 143. 


“A patent issued to the original beneficiary under 
a bounty act, who had previously sold and assigned 
his right, enures to the benefit of the purchaser, and 
relates back to the date of the first entry. The heir of 
the beneficiary is estopped from setting up a legal 
title under the patent.” 

French y. Spencer, 21 How., 298, 

“An assignment of an invention before a patent is 
obtained is a good transfer of the right of the pat- 
entee when he obains a patent, and he will be estopped 
from setting up any adverse title.” | 

Herbert v. Adams, 4 Mason, 15. 


‘“‘When one accepts a benefit under an award he is 
estopped from denying its validity, and it is imma- 
terial whether the award was made under the sub- 
mission or not.” | | 
1 Court of Claims R., 310. 
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One other case is in point: 
The wife of B acquired by descent an undivided 
interest in a tract of land. 

B purchased the remaining interest from . the . 
brother of his wife. 

B died intestate, and his daughter peliticnall the 
orphan’s court for partition. The widow appeared 
and consented to the partition, and a purpart was 
awarded to the daughter, who brought an action to 
eject the widow therefrom. Hed, that the widow 
was estopped from setting up her title by — as- 
sented to the order making partition. 

Young v. Babilon, 91 Pa. St., 280 (1881). 


This would certainly close the lips of Ester Short, 
if she were now living and making any claim ad- 
verse to the partition. 


“Tt is not.necessary to an n equitable estoppel that 
the party should design to mislead; it is enough if 
the act was calculated to, and did i in fact, mislead 
another acting in good faith and with reasonable dil- 
igence.” 

Blair v. Wait, 69 N. Y., 118 (1877). 


A and B owned lands which they euppoeed to be 
separated by an unclaimed strip, and A urged. B to 
make improvements upon that half of the strip near- 
est his land, A to improve the other half. Subse- 
quently it was ascertained that the strip belonged 
to A. 


Held that A was estopped from claiming the half 
improved by B. 
Woodward v. Tudor, 81 Pa. St., 382 COP: 
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Again,—As to Curtis F. Short and those claiming 
under him: 

“Where one suffers snails to do acts which pro- 
ceed upon the ground of authority, or by his con- 
duct adopts such acts after they are done, he will be 
bound although no previous authority existed. 


If he has justified the belief in a third party that the 


person assuming to be his agent was authorized to 
do what was done, it is no answer for him to say 
that no authority had been given, and that the third 
party acted upon a mistaken conclusion. He is es- 
topped to take refuge in such a defense,” 

Robinson’s Ex. v. Chappel, 12 Wall., 681. 


And this applies as well to ai? the minors, who 
adopted the acts of. their guardians affecting their 


real estate, whether duly authorized at the time or 


not. 


But the estoppel contended for in this case is fully 
vindicated in Morgan v. Raitroad Co., 6 Otto., 716, 


the court saying: 


“The principle Caivemael i in pais) is an important 
one in the administration of law. It. not unfre- 


quently gives triumph to right and justice where 


nothing else could save them from defeat. ‘It: pro- 
ceeds upon the ground that he who has been silent 
as to his alleged mghts when he ought in good faith 
to have spoken, shall not be heard to speak when he 
ought to be silent.” (Citing 13 Pet., 107.) 
“He is not permitted to deny a state of things 
which by: his culpable silence he had led another to 
believe existed, and who has acted on that belief. 
The doctrine always presupposes error on one side, 
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and fault or fraud upon the other, and some defect. 
of which it would be inequitable for the party 
against whom the doctrine is asserted to take advan- 
tage.” (Citing 10 ‘Wall, 604.) 


Appellant’s Array of Cases on Estoppel. 


Boggs v. Merced Mining Co., 14 Cal., 367. 
Wythe v. Smith, 4 Saw., 17. 

24 Cal., 268 

26 Cal., 38. 

4 Sawyer, 88. 

1 Deady, 396. 

86 N. Y., 221., (et cetera.) 


The controlling fact, proved and considered in all. 
of these cases is entirely wanting in the present case, 
namely,—That the representations, acts, &c., set up 


as an estoppel, were made and done under @ mustake 


of fact. 

For example, take the case of Boggs v. The Mer- 
ced Mining Co.: 

Fremont held a right in and to a floating Mexican 
grant, not confirmed or docated. | 

Acting on the supposition that it would be:so lo- 
cated as not to include the vacant public land occu-: 


pied by the Mining Co. in the same county, he made 


certain declarations and disclaimers tending to en- 
courage the Mining Co. in making iniprovenspate on 
the public land occupied by it. 


It turned out finally that the decree of confirma- 
tion and survey of the floating grant included the 
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lands thus occupied by the Mining Co.. contrary to 
Fremont’s expectations and private survey. 

The previous declarations, acts and conduct of 
Fremont were set up by the Mining Co. against Boggs, 
his grantee, as an estoppel 72 pats, 

An extract or two from the opinion will show the 
controling fact and consideration in the case. 

“A party is not to be estopped to prove a legal 
title to his estate, by any 9 pana of its lo- 
cality made by mistake.” * * 

“And it would be most unjust that a party oul 
forfeit his estate by mere mistake” * * * 

“The previous representations and disclaimers 
were clearly made under a misapprehension of his 
rights.” * * * 

“There is no such thing as an estoppel zz pais for 
neglecting to speak or act, where the party did not 
know the facts, which, if known, would have made 
it his duty to apeiik or act.” 

In 5th Metcalf, 479, the court stated in its opin- 
ion,—“That it decided the case on the ground that 
the demandant had acted fairly, under a mistake,” 
“and had made no declarations contrary to his hon- 
est belief, or with any intention to deceive.” 


So, in the case in 26th Cal. The court says,— 
“The statement that Broderick made, to the effect 
that he had no claim to the lot, was a mistake of 
fact,” “not made with any intent to deceive, nor with 
gross carelessness or culpable negligence.” 


So, in Wythe v. Smith, the very thing happened, 
which might have happened (but did not) in the 
present case—a division of the Donation claim by 
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the Surveyor General, different from the expectation of 
the settler when the representations were made,— 
another mistake of fact, not made with any intent to 
deceive. 

In Wythe v. The City of Salem, 4 Saw. 88, the De- 
fendant admitted that Plaintiff was owner in fee of 
the land, and set up some vague declarations of Cloe 
A. Wilson of a dedication to public use, made prob- 
ably under a “misapprehension of her rights.” 

“As to the case of Wythe v. Smith, 4 Sawyer, 17, 
there is nothing in that case, or zz any other case, to 
justify the sweeping denunciation of all judicial de- 
cisions since 1815. 


It was a plain case of mistake of fact innocently 


made, and did not call for a denunciation of cases 


having no resemblance to it whatever. 


We thus see that the rules announced in the fore- 
going cases are to be applied, and were intended to 
be applied, only in a particular class of cases, and 


that the cases cited present only one _ of the doc- 


trine of estoppel 27 pazs. 
We thus see that “Justice Field, in formulating 


the rules stated, did not announce them as governing 
all cases of equitable estoppel.” 


Pomeroy’s Eq. Jurisprudence, Vol. 2 supra. 
In the present case where is the mistake of fact?” 


We have the representations, the acts, the conduct, 
of the heirs. Their recorded representations and 
acts assured purchasers and others that they were 
owners of the West half of the Claim. 


Such was and is the fact. 
The same record assured purchasers that the heirs 
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were holding and claiming and conveying 2” severalty 
their allotments. 


: Bi Such was and is the fact. 
Again we ask, Where is the “mistake of fact?” 
Where the ‘“‘misapprehension of their rights?” 
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The Donation Act under which they claimed in- 
Bei i! formed the heirs of their rights; and although they 
aT might have been mistaken as to the division of the 
ir Claim and locality of their rights, yet the fact was 
a and is they were zo¢ mistaken, and did not misap- = 
prehend their rights. : 


Is it not plain, therefore, that the cases cited by 
counsel, have no application to the case now before’ 
this court ? 


4 1 t i | “Representations.” . / 
ai Counsel also tell us that,—No. representations 
at were made to the appellees, at the time they pur- 
| chased, as to the condition of the property or claims 
of the heirs.” 
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BH To this we reply,—The proceedings in partition— 
: the survey and plat, “agreed to” by all, showing 

owelty paid and received, had been, standing of 
it record in Book of Deeds in the County Auditor’s 
an oftice for ten (10) years, as a perpetual “representa- 
ai tion” and assurance that partition had been made 
3 atid carried into execution. 
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iat That each and all of the 10 children were claiming 
and holding in severalty and exercising acts of own- 
ership in accordance therewith, and receiving bene- 
fts therefrom. | 
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That most of them had sold and conveyed their 
allotments for full value to third persons whose 
deeds were of record, no one objecting or making 
any claim otherwise than according to the partition 
as made in 1856. 

That Grant H. Short had borrowed money and 
executed a mortgage on Lot 7, and had once exe- 
cuted an absolute deed of said Lot. 


Add to this his active participation in the pro- 
ceedings to sell, and his encouraging bidders at the 
sale. 


Could “representations as to the condition of the 
property or claims of the heirs” be made in a more 
effectual way than this?) Were not these represen- 
tations knowingly made? 


Can one cause another to believe in the existence 
of such a state of things, and then be permitted to 
reap profit hy avering that a different state of ‘things 
existed at that time? 

What was said in a case of parol partition, re- 
ported in 44 Am. Decisions, 554, is applicable in this 
case, and we cannot “forhear” quoting from the 
opinion,—“in some of the States doubts have been 
expressed, whether in case of real estate, the estoppel 
must not be by deed. This certainly 1s not the com- 
mon law.” Littleton says, “and so a man can see 


_one thing in this case, that a man shall be estopped 


hy matter in fact, though there be no writing by deed, 
indenture or otherwise.” 

“And Coke gives as an instance of estoppel by 
matter in fact, this very case of partition.” 
And the court said,—“Cases are numerous in this 


‘aceordance therewith. 
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country where a person has asserted a fact, upon the 


faith of which another acts, and will receive damage, 


if. that fact is not true, where it has been held that 
he should he estopped from contradicting it.” 


And Judge Deady (4 Sawyer, 26,) states the in- 
stances given by Coke of estoppel by matter in fact, 
as “livery—acceptance of rent—partition and accep- 
tance of the estate.’” ! 

The argument made in the case in 44th Am. De- 
cisions was the same as is made by opposite counsel 


in this, that the statute provides how partition may 


be made, and how conveyances shall be made, and 
that, as no such partition, or conveyances have been 
made, the heirs are, therefore, tenants in common. 
But the court thought and held differently. 
See also Shelton vy. Alcor, 11 Conn., 240, and 
cases cited. 
It is plain that the heirs in this case were not acting 
under any mistake of fact, behind which they or their 
grantees can take refuge. 


It was and is a fact that, at the. death of Amos 


M. Short in 1853, the widow and children became 
owners in fee and tenants in common of the Dona- 
tion Claim, and continued to be such until 1856. 


That they were in possession In 1856, claiming to 
be owners and tenants in common. 


The fact was and is that they agreed upon a divi-. 


sion of the Claim. That they made and agreed to a 


_ partition of the West half, and caused a record of it 


to be made. 
That they ever afterwards held and claimed in 
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That for more than 20 years no one, except Lean- 


der Holmes, ever disputed the fairness or validity of 


the partition. 


That since 1856 conveyances have been made to 
third persons of all the Lots in accordance with the 
partition. 


That a patent certificate and Patent finally issued 
making adivision of the Claim 2” accordance with the 
one agreed upon by the owners. 


And here we refer again to the doctrine of redation 
as laid down by Field in 15 Cal., 366, to the effect 
that the Patent is to be regarded as if it had issued 
at the date of compliance by the settler with the 
conditions of the grant. 


Also French v. Spencer, 21 How., 228. (di- 
rectly in point.) 


It was fortunate for all that the patent certificate 
divided the Claim as it did. 


Had the division have been different, nothing 


could have saved the partition; nothing could have 
saved the purchasers under it; nothing could have 
saved the Defendants in this case. 


Partition proceedings—surveys, plats, deeds and 
records—all would have gone into one sepulchre. 


But as it was and is, nothing can shake the par- 


tition, and nothing can shake the title of purchasers _ 


under it. 


“If one man has made a representation which he 
expects another may or will act upon, and the other 
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does in fact act upon it, he is estopped to deny the 
truth of the representation.” ° 
50 Vt., 116, 118. 


Knowledge of Their Rights. 

The heirs of Amos M. Short claimed to have and 
did have a knowledge of their rights. From 1853 
to 1856, they claimed to be owners and tenants in 
common of the West half of the Donation Claim. 


A Patent from the United States has verified their 
claims, and proved that they were acting under no 
“mistake of fact,” or “misapprehension of their 
rights.” 

In 1856 they claimed the right to make, and did 
make, partition, and caused a record of their doings 
to be made, on which all have acted, and which all 
have knowingly accepted, adhered to, ratified and 
confirmed. | 


And who has ever disputed, or ever can dispute 
their right to do these things? : 


And, who has ever been heard to allege ignorance 
of facts, or ignorance of law, except Holmes, Whip- 
ple & Co., who participated in the pretended ignorance 
of the heirs, when they purchased Lots 3 and 4 in 
1856-60, as a legacy for their children, the title to 
which they believed could never be questioned ¢ 


They were among the first to contribute their mite 
to deceive and mislead others, if the claims now set up 
in their behalf have any validity in law or equity ? 


None of the heirs, old or young, can allege (or 


— _ _—— 


ever have) want of zotice of what is of record in the 

Probate Court and Auditor’s office of Clarke county. 
All of them are, and were chargeable with notice 

thereof many years ago. 

Robert vy. Marvin, 27 Mich., 306. 
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If the proceedings in the Probate Court were orig- 
inally void, as a judicial partition, the parties there- 
to are estopped by their subsequent acts and conduct 
from denying their validity, and so are their grantees. 


If void as a judicial partition, said proceedings are 
valid and binding as a voluntary parol partition, 

If invalid as a voluntary parol partition, the sepa- 
rate conveyances in severalty produced a valid and 
binding partition. 


These propositions are sustained by all the author- 
ities. They all concur without a dissenting voice. | 
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The argument of opposite counsel is fallacious from 
beginning to end. 


To allow the heirs of Amos M. Short, or their 
grantees, to deny the validity of the partition at this 
. day, would be to sanction an act of “Punic faith” 
surpassing the treachery of the Carthaginians. 
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82 
Grounds of the Appeal. 


Specification No. 1. 


The petition of Esther Short for letters, the inven- 
tory and other papers relating to her appointment, 
etc., were admissible in evidence for several purpo- 
ses, such as— 

1. To prove that Amos M. Short was a resident 
of and died Jan. 9, 1853, in Clarke county, W. T. 


2. To prove that he left estate therein, its kind, 
value, etc., and that the Probate Court of Clarke 
county had jurisdiction to appoint an administrator 
of his estate. 


8. To prove that he left.a widow and children— 
their names, ages and residence, etc. 


4. To prove that Jerusha~Shockley, Druzilla 
Burlingame, Samantha Morse and Matilda Lawrence 
were children of Amos M. Short. 

5. That Burlingame was administrator de bonis 
non. | 
6. To show other collateral facts tending to es- 
tablish facts in issue. 


Specification No. 2. 

The proceedings in — were admissible as 
showing— 

1. The existence of certain facts in the. light of 
which the subsequent acts and transactions of the 
parties thereto must be viewed. 

2. That they voluntarily appeared, participated 
in the proceedings, agreed to, adopted and acted 
upon the partition as made. That owelty was paid 
and the partition made equal, ete. 
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8. Showing acts and things done, which were 
ratified by the minors after coming of age, and by 
the other heirs. 


4. As showing that all claimed to be and were 
t-nants in common before partition was made, and 
that none of them claimed otherwise than in severalty 


afterwards. 


Specification No. 3. 


The Probate Court was competent to appoint a 
guardian of the person and estate of Grant H. Short; 
and the legality of such appointment cannot be 
collaterally impeached in another tribunal. 


Publication of ‘Notice to show Cause” is not essen- 
tial to the jurisdiction of the court in such cases, and 
the order of sale “is not rendered invalid by an in- 
sufficient publication.” 

11 Otto, 417. 
3 Wall., 396. 


“The granting of the license to sell is an adjudi- 
cation upon all the facts necessary to give jurisdic- 
tion, and whether they existed or not is wholly im- 
material, if no appeal is taken. * * * The 
purchaser is not bound to look beyond the decree; 
if there is error in it of the must palpable kind, * 
* * * or if the court has disobeyed the plain pro- 
visions of the law which gave them the power to 
hear and determine the case before them, the title of 
a purchaser is as much protected as if the adjudica- 
tion would stand the test of a writ of error.” 


“These principles are settled as to all courts of 
record which have a general original juriedistion over 
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any particular subjects; they are not courts of special 


or limited jurisdiction in the technical sense of the 
term.” * * * “These principles have been ap- 
plied by this court to sales made under the decrees 
of orphan’s courts.” * * * “If the purchaser 
(under a decree of the orphan’s court) was respon- 
sible for their mistakes in point of fact, after they 
had adjudicated upon the facts, and acted upon them, 
those sales would be snares for honest men.” (Citing 
2 Pet., 165.) 


‘The purchaser is not bound to look farther back 
than the order of the court.” 


“The decree of an orphan’s court in a case within 
its jurisdiction is reversible only on appeal, and not 
collaterally in another suit.” 


It is not to be corrected at the expense of the pur- 
chaser, who had a right to rely upon the order of 
the court, as an authority emanating from a court of 
competent jurisdiction.” Bae 


Citing 2 Pet. again saying “in that case the juris- 
diction of the court was held 4 attach when. the de- 
ceased dies intestate, wae any of the enianeg: entitled to 
his estate is a minor.’ 


Grignon’s Lessee v. Astor et al., 9 How., 340-8492. 


Specification No. 4. 


A parol agreement concerning land, carried into 
execution, may be proved by parol evidence. 


The Statute of Frauds does not prevent parties 
from a voluntary performance of their parol agree- 
ments, and has no application to.agreements which 
have been performed on both sides. | 
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Specification. No. 5. 


The plaintiff claims title under aZ7 of-the heirs of 
Amos M. Short. 


Why, then, should not evidence be admitted to 
prove that all have ratified the partition? 


Does not a ratification by all affect Grant H. Short 
and his grantees? 


Do not the deeds of each in accordance with the 
partition “operate as an estoppel as against the grantor, 
and those claiming under him?”’ 


Specification No. 6. 


The cases cited heretofore determine the effect of 
the acts and conduct of Grant H. Short as to lot No. 
7, and are decisive as against him and the plaintiff. 


While a minor—20 years of age—Grant H. Short 
mortgaged lot No. 7 to Beatty, and subsequently he 
sold and conveyed it by deed, he and _ his wife and 
guardian all signing the deed, which | was afterwards 


set aside. 


At the guardian’s sale he was present “encouraging 
bidders,” etc. He wasa participant in all that was 
done, signing receipts, approving of the sales, and of 
the application of the proceeds. 


And, then, after attaining majority, and for more 
than 12 years he not only acquiesced, but stood by 
in “culpable silence,” seeing the dcfendants improving 
and erecting buildings on the land without a murmur 
of objection. Conscience sealed his lips for 12 years, 
and a court of equity will seal the apes of his gran- 
tees forever. 


Their mousing through records for technical defects 
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only informed them of inherent equities in the title of 
the defendants. 


Specification No. 7. 


The position assumed by opposite counsel on this 
point wholly obliterates Sec. 536 of the code, and 
requires no further answer. 


Specification No. 8. 


The “findings” of the court below are “deemed a 
verdict,” and may be set aside in the same manner, 


“and a new trial granted. 


Code, Secs. 246-247. 


“In the absence of a bill of exceptions, setting 
forth evidence, no error can be assigned in respect to 
facts found by the Court when the parties waive a 
trial by jury.” 


Prentice v. Stearns, 113 U. s. 435. 


B. F. DENNISON, 
Attorney for Appellees. 
Rurvus Matiory, of Counsel. 
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OPINION 


Of the Supreme Court of Washington Wereissess by 
Greene, C. J. 


The first step towards deciding this cause is' to 
determine clearly the nature of what takes place be- 
tween the United States and its donee, when pro- 
ceedings are had under the Oregon Donation Act to 
establish title in the latter. By the act, there “is 
granted” to every man of a certain description—or, 
if he has a wife, then to him and her, in equal parts, 
as shall be set off to them severally by the surveyor 
general—a tract of land not to exceed a certain area, 
on condition that the same shall be selected in a cer- 
tain way, and in consideration that it shall be resided 
upon and cultivated a certain length of time. This 
grant is subject, however, to the qualification, that 
if husband and wife have complied with the provis- 
ions of the act, so as to entitle them to the grant, and 
either of them, before patent has issued, shall 
have died, intestate as to his or her share, the survi- 
vor and children or heirs of the deceased shall be en- 
titled to the share or interest of the decendent in 
equal proportions. Throughout the transaction, the 
United States holds the position of seller and the do- 
nee that of purchaser. As soon as the necessary se- 
lection has been made, and the prescribed residence 
and cultivation completed, the transaction 1s closed, 
as far as bargain and sale isconcerned. Nothing re- 
mains but to assure the vendor, or the vendor’s agents, 
the officers of the Land Office, that as a matter of 
fact the grant has become effective, by meeting a fit 
grantee who has rendered the proposed consideration, 
so that they may furnish the grantee with good and 
sufficient evidence of his title. Final proof, so-called, 
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is no part of the consideration which the grantee 
gives, but is merely evidentiary matter, provided for 
the purpose of satisfy ing the Land Office that the 
_ right of the grantee is porters and entitles him to a 
patent. 

The act, and not the patent, is the instrument 
_ which works the transfer of title. Its language is 
unmistakably, “there shall be and hereby is granted.” 
One conveys, the other evidences title. The patent 
is but a formal and solemn piece of evidence, that 
all things essential to be done under the Donation 
Act before passage of title have been done, and that 
therefore, under the act title has actually passed out 
from the United States into the donee. Act and 
patent together fulfill all the functions of an ordi- 
nary deed of conveyance. The two together both 
convey and evidence title. The patent mezely wi- 
dences, and ‘does no more; but the act evidences to a 
certain extent only, and then, over and beyond that, 
does alone and perfectly convey. When patent issues, 
it relates back to and combines with the act, as of 
the date when a fit grantee rendering full considera- 
tion appeared, and so as to form with the act a per- 
fect muniment of title. Title under the Donation 
Act, therefore, 1s always complete before patent 
issues, and the patent issues by virtue of title com- 
pleted, and not otherwise. 


In the case at bar, the widow and _ heirs, if they 
have acquired any title at all, have got it under the 
Donation Act. Their patent so recites, and neither 
they nor any grantee of theirs can, while claiming 
under that patent, deny it. They are estopped from 
saying, to the predjudice of any grantee of theirs, 


but that the husband and ancestor, Amos Short, de- 
ceased, duly resided upon and cultivated, for the 
prescribed period, the Donation Land Claim known 
as his, or that by virtue of a full compliance with 
the essential requirements of the Donation Act, his 
widow and children were at the date of his death, in.. 
January, 1853, entitled under the act to that Land: 
Claim. Such being their situation, the great question 
of this case is: Has that title, as to the parcel of land. 
herein dispute passed, by reason of their acts, from 
them to the appllees? 

All provisions of the Donation Act necessary and: 
precedent to the passage of title, had been complied: 
with prior to 1855, and the widow and children then 
held among them, undivided, all disposable interest 
in the land. 


In that year or the next, as appears from the evi: 
dence, they agreed to, and did as far as they could, 
divide the claim into halves, an east half and a west 
half, assigning to the widow the east and to the chil- 
dren the west. This, of course, was subject to what- 
ever decision the surveyor general might make, im 
determining where the division line might be drawn. 


Assuming that the surveyor general would affirm, 
or fall in with this division, and that the west half 
would by him be set off to them, the children after- 
wards, in 1856, undertook to procure a further divi- 
sion among themselves of that half. . To effect this, 
those of them who were of age applied personally, 
and those not of age by guardian, to the Probate 
court for a partition. Pursuant to or connected with 
that application, a partition, at least in form, was 
made or sought tp be made by the court.. Consid- 
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ered as a judicial proceeding it was doubtless void, 


except in so far as it engaged the court in supervising 
and sanctioning the acts of the participating guardi- 
ans. But the formal partition all the heirs wilhngly 
made actual and substantial, by each, personally or 
by guardian, spontaneously taking possession and 
dominion in severalty of his or her portion, and by 
mutually paying and accepting owelty sufficient fully 
to equalize all the allotments. Was it in fact, then, 
valid or void 2 

It.is argued by appellant that it was void, for three 
reasons: Ist, Because the guardians acted without 
authority, and have never had their action affirmed 
hy their wards since the latter became af age; 2d, 
Because it was by parol and not by deed; 8d, Be- 
cause that half of the Donation Claim which the 
heirs undertook to sub-divide had not yet been as- 
signed to them by the surveyor general. 


As to the first objection, the assumption that the 
guardians acted without authority is not borne out 
by the records. They were in presence of that court 
which had pecuhar and general jurisdiction over 
them; they were parties to the petition for partition 
among the children; they proceeded, in the partition 


among the children, on the basis of the previous 


partition between the widow and children; they 
acted throughout under the eye of their supervising 
court; and their action, after all was done and with 
everything in full view and fully understood, was 
solemnly ratified and confirmed by that court. Ifa 
partition may be compelled, it may also be voluntary. 
In a voluntary partition proposing to set apart the 
shares of the minors, those who have charge of the 
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estates of the minors have power to: act for ‘their 
wards, under supervision of the court which has the 
estates in charge.. Whether they act with due au- 
thority to bind their wards, can: be seen by inspee- 
ting the record of the court. If they act with judi- 
cial authority, they bind their wards, otherwise not. 


Where the record shows that the matter: which the 


court considered was within its jurisdiction, and ‘all 
necessary parties were before it, there the action of 
the court, however irregular, 1s proof against. col- 
lateral attack. . 


But, even admitting that the guardians acted with- 
out authority, the wards on coming of age were not 
absolutely obliged to reject what their guardians did. 
They had an election. Within a reasonable time 
they could affirm or disaffirm. If within a reasonable 
time after reaching majority, they did not disaffirm, 
they thereby affirmed. In the case before us, ‘their 
acquiescence since becoming of age has continued for 
periods varying from eight to twenty years. Having 
assented, for so many years of their majority, to both 
partitions, they are now forever bound ,by both. 


To the second objection, we answer that a parol 
partition, which has been actually consummated by 
possession and dominion in severalty, and which: has 
been confirmed by long continued acquiescence: and 
by many changes of title, ought not to be and will 
not be disturbed in equity. There are cases holding 
that it affords a legal title in severalty, even in face 
of a statute requiring transfers of realty to: be in 
writing or by deed. But we do not need to go that 
far. Possession and dominion, initiated by consent, 
have been held adversely under these partitions for 
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a quarter of a century. Guardians under supposed 


authority of the proper supervising court have under- 
taken to bind their ward’s interest. Wards, on be- 
coming of age, have affirmed by long acquiescence 
and many of them by express acts, the doings of 
their guardians. Estates have passed for full values 
into the hands of purchasers. Costly improvements 
have been made in full faith of the stability of what 
has been done. The strongest possible inter-lacing 
equities now bind the parties to remain henceforth 
forever fixed in their relative positions. 


To the third objection, the familiar principle ap- 
plies, that where one has, by bargain and sale, for 
valuable consideration which he has actually received 
and enjoyed, undertaken to dispose of a proprietary 
interest which he had not at the time, but afterwards 


acquires, his acquisition of it enures to the use of his | 


guondam vendee. If the action of the surveyor gen- 
eral had been such, that these heirs could never 
have, each of them, an undivided tenth of the west 
half to dispose of, then their partition would have 
turned out to be, indeed, an empty affair. But so it 
happened, that the award of the surveyor general to 
the heirs in 1874, exactly coincided with their appro- 
priation for themselves and partition among them- 
selves of 1856. Their titles have fallen just along 
the lines and into the spaces, which, for mutual and 
valuable considerations, long ago paid and spent, 
they had intelligently and advisedly marked out and 
provided. To the meeting of their own minds it 
was only necessary to add the mind of the surveyor 
general. In 1874, before their minds had drawn 
apart, his was added, and then therefore, by relation 
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of his award back to 1856, no one yet dissenting, the 
partition, so far as this aspect of it is concerned be- 
came perfected. 


Under these partitions, Grant H. Short, one of 
the minor children, became invested with and pos- 
sessed of a share of the west half, known as Lot No. 7, 
which is the land in controversy. He held and dealt 
with this lot as his until 1865. In that year, while 
he was still a minor, his guardian who was one of 
his brothers, acting under direction of the Probate 
court, sold it to the appellee, Nicholas Schofield, for 
Seven Hundred and Eighty-five dollars, a fair price 
for it. This sum was applied, by direction of the 
Probate court, in payment of a mortgage debt upon 
the premises and of other debts proved and allowed 
against the minor's estate. Next year Grant H. Short 


attained his majority. After twelve years of silence, 


he, in 1878, gives appellant’s grantor a quit claim 
deed of all his right, title and interest in the Dona- 
tion Claim. About the same date, the rest of the 
children gave to appellant’s grantor similar deeds as 
to their respective interests. Meantime appellees 
have put upon the premises permanent improvements 
of great. value. 


Now, the appellant contends that this last. guar- 
dian’s sale was void, for reasons reducible to two: 
Ist, because there was no certain description of the 
property to be sold in the petition for sale; and 2d, 
because no notice was given, such asthe order of 
court and the statute required. True, the proceed- 
ings before sale show irregularities; but they were 
not, in our opinion, such as open the decree confirm- 
ing the sale to collateral attack. Enough is in the 
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petition to show that the Probate court was asked to 
act upon a definite matter within its proper juris- 
diction. . In all that it did from the petition to the 
decree of confirmation, it was a court of record acting 
within its proper sphere, and however erroneous in 
action and however liable to be reversed on error, it 
is entitled to have its adjudication stand impregnable 
until so impugned. 


But if we regard the judicial proceeding as invalid, 
our attention is arrested by the fact that the ward 
and all others interested have let at least twelve years 
go by without offering to question it, during eight 
of which years every one of them had been of full 
age. Entire though tacit acquiescence for such a 
length of time equivalent to most solemn express 
affirmance. From twenty-one to thirty-three years 
of age, in full possession of his faculties, well aware 
of all the circumstances, Grant H. Short has lived 
along, without allowing to escape him a single inti- 
mation disapproving the act of his guardian. The 
other children, during the same space, but for dif- 
ferent periods of majority, have done likewise. They 
have thus, every one of them, thoroughly and for- 
ever estopped themselves from disavowing that act. 


In conclusion, we will say, that in our opinion, 
the decision of this whole case may be satisfactorily 
planted on the doctrine of estoppel. . If there be 
such a thing as estoppel, by failure to make objection 
within a reasonable time, to doings done colorably 
in one’s own name, and whereof he has had the ben- 
efit, and which are susceptible of being ratified be- 
cause bearing fruits capable of being legitimately 
enjoyed, then this is the case, as seems to us, where 
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that estoppel occurs. Appellant could at the most — 
recover only the interests of the heirs not estopped. - 
His case is strongest where he represents the minors, 
and among them it varies in strength in proportion 
to their length of non-age respectively after their 
father’s death. But the youngest child was eight 
years of full age before he ventured by quit claim 
deed, or in any other way, spontaneously or on so- 
licitation, to object ‘to what had been done for him 


‘by guardian at periods varying from thirteen to 


twenty-one years previously. The very youngest 
of these children has slept on his alleged rights too 
long to he heard now to press them in a court of 
equity. 

Let the judgment of the District Court be affirmed. 
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OF THE 


TERRITORY OF WASHINGTON. 
1855-6. 


AN ACT 


TO REPEAL THE LAWS OF OREGON TERRITORY, NOW 
IN FORCE IN WASHINGTON TERRITORY. 


Src. 1. Be it enacted by the Legislative Assembly 
of the Territory of Washington, That all laws, hereto- 
fore in force in this Territory, by virtue of any leg- 
islation of the Territory of Oregon, be, and the same 
are hereby, repealed: Provided, That nothing in 
this act shall be so construed as to change any ¢ounty 
seat, or county lines, established by said laws of 
Oregon, or to render invalid any proceeding com- 
mernced under and by virtue of said laws: xd pro- 
vided, further, That the common law, in all civil 
cases, except where otherwise provided by _ shall 
be in force. 

Src. 2. This act to take effect and be in force 
from and after its passage. 
Passed January 31, 1856. 


On Motion to Dismiss the Appeal, Appellant — 
to the Motion for the reasons asst 


Because, 


1st. A statement of the facts of the case, called findings of the 
Court, was directed to be prepared and was so prepared by the 
defence, and signed by the district court “ yes” or “no.” (See 
Record, page 21-24. 


II. 
The District Court, in its opinion, held as conclusions of law— 


Ast. “That the probate court partition proceedings of 1856 were 
void and of no effect as such; which was sustained by the Su- 
preme Court.” 


2d. “That the legal title to the land in controversy is in the 
plaintiff ;” which conclusions of law should have been stated as 
findings of fact, and will be treated by this Court as findings of 
fact under the act of 7th April, 1874. 


Eiders vs. Boatman, 111 U. S., 356. 


ITT. 


I think all other material facts, not specially found by the 
Court below, are alleged and admitted in the pleadings. 


IV. 


The Supreme Court must have adopted the findings, opinion, 
and judgment of the District Court, by holding in its opinion that 
the decision of this case may be planted on the doctrine of estop- 
pal, and affirms the judgment of the District Court. (Record, 32- 
33.) 

V. 


On pages 25, 26, and 27 of the Record may be found a copy of 
the notice of appeal and an assignment of the grounds of appeal, 


aes error is assigned in all the findings of the first series, except 
‘ 
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the Ist, 3d, 6th, 10th, 11th, 12th, 17th, and 18th, and in all the 


findings of the second series. All the findings of the District 
Court were thus before the Supreme Court, and must have been 
adopted by it. 


VI. 


The certificate of the clerk shows-that the transcript in this 
case is a true copy of the findings of the semen Court. (Record, 
p. 38.) 

VI. 


It is not necessary that the transcript should contain all thé 
proceedings nor the evidence that was before the court below. 


It is also shown by the Record, pages 25, 26, 27, that plaintiff 


below, at the time of the trial, excepted to the ruling of the court on 
the admission of all the evidence introduced on the part of the de- 
fense, and in the notice of appeal to the Supreme Court of the Terri- 
tory plaintiff did assign as grounds of appeal errors of the court 
in admitting such evidence, and set forth in what the errors con- 
sisted. So that there is no question of the kind and character of 
the evidence introduced and excepted to at the time. 

In the notice of appeal exceptions were taken as to the 
erroneous findings of the court, and set forth in what the error 
consisted. 

The counsel, in his brief and argument, sees fit to set forth a 
correct statement of the evidence introduced by them and allowed 
over our objections, as may be read on pages 9, 10, 11, 12, 13, 14, 
15, 16, 17, 18, 19, 20, 38, 39, and 40 in his brief and argument, 
which facts were introduced by the defense as evidence and 
allowed by the court over the objections and exceptions of the 
plaintiff below; which we are willing to admit as a correct state- 
ment of the rulings of the court on the admission or rejection of 
evidence under act of Congress of 7th no 1874. 


VIII. 


it is immaterial as to the action of the courts below; for we hold 
and feel sure we can satisfy this court of the “total ansuff 


But in view of the question raised by appellant in this appeal, J | 


i 


of the amended answer to constitute a defence to this action of 
any description,” and should we be sustained as to that insuffi- 


‘ciency of the amended answer and defence, then it matters not 


what the defects of the trial, the decisions, the findings, and de- 
crees of the courts below were. They must fall to the ground 
with the insufficient allegations of the equitable defence; for 
on the allegations contained in that separate answer and defence 
are based all the rights of these appellees either at law or equity. 

Therefore appellant asks to be heard on his brief and argu- 


ment. 
LEANDER HOLMES, 


Attorney for Appellant. | 
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| No. 114. 
IN THE SUPREME COURT OF THE UNITED STATES. 
JOHN W. BRAZEE, cn, 


V8. 


NICHOLAS SCHOFIELD anp MARY SCHOFIELD, | 
Appellees. — : 


Should the Court be disposed to hear the argument in this 
case, the attorney for appellant submits the following reply to 
the brief and argument of appellees: 


I. 
f 
It will readily be perceived that the counsel for appellees | 
stands by the assumption that Amos M. Short was the donee of 
claim No. 51 under the donation law of 27th Sept., 1850—at the 
time of his death, in Jan., 1853—notwithstanding the fact that 
in his answer he pleads and alleges that said donation claim was 
taken by Esther Short on the 4th day of Oct., 1853, about nine 
months after the death of Amos M.Short. (Record, p. 5.) 


IT. 


And alleges and claims that the title of appellees is derived 
through a probate court partition proceedings of the real estate of © 
Amos M. Short in 1856. (Record, p. 6.) 


ITT. 


But what is more strange is, that thecourts below actually ignore 
this allegation, and treat the claim of Esther Short as the claim 
of Amos M. Short, and that in the face of the saat: and of the 
decisions of this Court and of the law. 


IV. 


We readily admit that if this land claim No. 51 had been 4 
taken by Amos M. Short in his lifetime by giving the requir ed. . 
notice and complying with other conditions of the act, then, on: 
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his death, his rights as a settler would enure to his wife and chil- 

dren as donees of the United States under the 8th section of the 
fa act of 27th September, 1850, without further notice, residence, or 

cultivation. In that case the argument of the attorney for ap- 
ya pellees (and his authorities) would be in point as to the rights of 
io his children at the time of his death. 


Ys 


But for their attorney to allege in his amended answer that 

. this land claim was taken after the death of said Short by another 
- party, to cure the neglect of said Amos M. Short, by showing that 

he was competent to take said claim, (as many others were,) only 

exhibits the disengeniousness of the pleader to befog the case. 

dee The answer shows upon its face that Amos M. Short never took 
said claim in his lifetime, and thus caused his widow to there- 
after file her notification with the Surveyor General for this claim 
for herself, as she did, under the act of 14th Feb., 1853, or all 
would have been lost to her. | 
Yet the Supreme Court of the Territory holds that “ reldenie 
and cultivation for the prescribed period by Amos M. Short, the 
husband, were sufficient.” For the court says, “ his widow and: 
children were at the date of his death, in January, 1853, entitled 
under the act to that land claimed.” (See Opinion, Record, p. 29.) 


VI. 


And the attorney for appellees stands by that position, and 
shows very plainly and conclusively that if said Short at the time 


S of his death had taken this land as required by the act, then 
> said land claim would, under the law, have enured to his widow 
5 and children. Weadmit it. _ 

——- But the answer shows that said Amos M. Short never became 


even a settler under the law. 
See Fitzpatrick vs. Dubois, 2 Saw., p. 437. 


So I shall attempt no further reply to all that portion of the 
brief and argument of the attorney for appellees. 


On page 37 of the brief of the counsel for appellees is to be 
found the only notice he deigns to give to the fact that Amos M. 
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Short never filed a notice for a claim, (within the time fixed by the 
act,) as he says; then graciously calls our ignorant attention to 
the act of Congress, approved June 25th, 1864, declaring that 
“a failure to file such notice within the time fixed shall not work 
forfeiture.” 

U.S. Statutes at Large, Vol. 13, p. 184. 


This, may it please the Court, isdisengenuous. Knowing that 
we claim their answer shows that Amos M. Short never filed a 
notice for said claim at all. That he died without filing on said 
claim at all, and that by such neglect was lost the benefit of residence 
and cultivation, however long prolonged. That his neglect was 
the neglect of wife and children. That he left no claim. The act 
of 25 June, 1864, only gave him and others the privilege to make 
their filing after the time fixed had expired. Claimants were 
not released from filing, but the time for filing was by that act ex- 
tended beyond the time fixed by the previous law. 

But, unfortunately for these appellees, Amos M. Short also failed 
to return and take advantage of that generous law. He should 
have known that by foolishly dying before notifying the Sur- 
veyor General of his desire for a claim, that his wife and children 
- would be cut off from claiming any right or interest in the land 
through him. 

But the widow was. bound that death should not play such 
tricks on her and her family. So she filed on 640 acres of land, 
320 acres more than under the law she was entitled to take. 


See 22 Sec. of the Donation Act, approved February 14, 
1853. 


The attorney further says (p. 37-38): When the husband has 
completed the four years’ residence and cultivation, the wife, or, 
in case of his death, the widow, becomes the “claimant” and 
owner of one-half of the land, and may file notice and make proof 
of compliance with the conditions of the act, and refers to U. S. 
vs. Tichnor, 8 Saw., p. 149. 

Now, may it please the Court, this is not a correct eintidion of 
the decision. It is a misquotation of the language of the Court, 
leaving out a whole qualifying sentence and adding a sentence 
not found in it. The language of the Court is— 


“When the husband, as a settler thereon under the Donation Ad 
has completed the condition of residence and cultivation, the 
title to the land would enure to him and his wife in equal 
parts.” 


“ And may file notice” is not in it. Let us read what the Court says 
in that case (8 Saw., 149.) 


The case of Fitzpatrick vs. Dubois holds that a “ settler” under 
the Donation Act is one who has taken his claim by filing his 
notification with the Surveyor General, as required by the 6th, 
section of the act, and without that notification he has no interest 
in or relation to tne land. (2 Saw., p. 435.) | 

In 1855 Esther Short turned over to her childien the half of 
the land she had located as the part belonging to their father, 
retaining all she had a right to file on under the law for herself. 
The children, being ignorant and mostly minors, thought. it all 
right, and in 1856 had a probate court partition of that land, called 
the “ west half,” as the real estate of their father, Amos M: Short, as 
is set out in the sixth separate answer and defence of sppelless. 
(Record, pages 5, 6, 7, 8, 9, 10, and 11.) 

But in all sales and all deeds that any one of these children 
ever gave to any purchaser from 1857 to 1870 no one ever 
- executed any deed but a simple quit-claim or bargain and sale 
deed of his or her right, title, and interest in the land thus parti- 
tioned and allotted to him or her by the probate court of Clarke 
Co., W. T., in 1856. 

From which it is plain that neither the probate court partition 
proceedings of 1856, nor any oral partition that was or might 
been made by these heirs or children at that time, nor the quit- 
claim or bargain and sale deeds of the partition allotments by 
these heirs as alleged in the answer, nor no other act or con- 
duct of them as alleged by appellees prior to their investiture of 
title, can operate as an estoppel against asserting their _ -aogquired 
title in 1877. 


Because, 


Ist. During all this time these heirs bad no interest in or right 
to this land. 


8 


2d. That during all this time the west half of said alleged claim 
was public land of the United States. 


3d. Because the allegations of the answer do not set forth a 
single fact, act, or deed of Amos M. Short in regard to this land, 
which, under the law and the decisions of this Court, gave him any 
right as a donee under the act of Congress, 27 September, 1850. 
hence the total insufficiency of the sizth separate answer and defence 
to constitute a defence to this action of any description. 


And if the allegations of the sixth separate answer is insuffi- 
cient to constitute a defence, then all the other separate defences 
as to title and right of title of appellees must fall with it: for 
the sixth sets out fully all that ever took place in regard to this 
land-by Amos M. Short, by Esther Short, by the probate court, 
and by the Short heirs. And if appellees have not the legal title, 
they have nothing; nor can they claim any right or title under 
this answer through Amos M. Short, legal or equitable. | 

The doctrine of relation back under the allegations of the an- 
swer in this case we have fully given in our main brief and ar- 
gument. (See pages 25, 26, 27, and 28.) 

Nor do we deem it necessary to add anything more in regard 
to the claimed equities of appellees, or as to the law in regard to 
the doctrine of estoppel, or equitable estoppel arising out of any- 
thing alleged in the equitable defense. : 


Other Questions. 


Under the above head (pages 51-54) counsel: for appellees 
claim that “appellant had not the right to sue or maintain this 
action, because he was not the real party in interest.” All that 
we need say in reply is to refer to the decision of this court, (92 
U.S., R., page 171,) wherein this court “holds that where the 
want of parties does not appear on the face of the bill (or com- 
plaint) the objection must be set up by plea or answer, and 
cannot be made for the first time in this court, and holds it is 
unnecessary to make the cestui que trust parties.” But we will 
add: 

In the case of Smith vs. City of Portland (Federal Reporter, 
vol. 30, pages 737-8) Sawyer, Judge, says: “The bill shows the 


legal title to be in the complainant, and this, without anything 

more, is sufficient to entitle him to a decree;” and farther adds: 
| “ He would be entitled to the relief, without the allegations of the 
| trust, whether a trust exists or not; and he would be entitled to 
the same relief with the allegations of the trust if proved. On 
either hypothesis he would be entitled to relief.” So om — 
tion disappears. 


Act of 1871, p. 54. 


the Legislature of the Territory, set out as follows: “ When any 


this Territory, and who at the time of such conveyance had no 
title to the land, shall aequite a title, such title shall enure to 
: the benefit of the purchasers.” 
This act, if it ever existed, must have been repealed, for it is 
| not in the Code, or. if unrepealed, the Code commissioner -must 
have treated it as too foolish to be included in it, for it could not 
change the universal decisions of courts as to the scope and 
power of the différent kinds of deeds. As to whether a deed 
conveys any interest in land or not, is determined by the deed 
itself, and not by such a brilliant act of legislation. 
| _ As to the power of a quit claim or bargain and sale deed of 
‘ one’s right, title, and interest in land, with covenant of warranty 


} p. 737; Coaky vs. Perry, 3 Ohio N.S., p. 344; Hanrick vs. Pat- 
| rick, 119 U.S. R., p. 175, the ‘substance of which we quote on 
pages 32 and 37 of our brief and argument, and we submit that 
the language of this court in the case of Hanrick vs. Patrick; 
supra, fully sustains all we claim, that such a deed can convey 
only the right or title held at the time of its execution, and if no 
title passed, even the receipt of the proceeds will not — or 
estop the assertion of an after-acquired title. 


The Whipple Deeds (pp. 56-62) and the Doctrine of Adverse __ 
Possession. 


On this question the counsel on the other side seems to have 
discovered his shiboleth. He claims that “ every grant of land 
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person or persons, having sold or conveyed by deed any lands in“ 


for that interest, may be found in Smith’s Leading Cases, 2 vol., | 
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is void if at the time the lands are in the actual possession of 
another person, claiming under a title adverse to that of the 
grantor.” This is true only in the States which have adopted 
the Statute of 32 Henry the VIII, and I think it is not enforced 
in a single State or Territory, except by statutory provisions, ex- 
cept Massachusetts. In the case of “ Livingstone vs. Peru Iron 
Co.,” Senator Seward, though strongly favoring the doctrine, in 
his opinion, says: “It is not an elementary principle of the com- 
mon law, nor in terms had it been declared by. statute previous 
to 1830,” and holds this act “ was the true foundation of the doc- 
trine.” If correct, the doctrine cannot be enforced in the absence 
of a statute to sustain it. 

In the case of Crarey vs. Goodman, (22 } N. Y. RB. , pp. 170-177,) 
Seldon, in his opinion, said: “ No reason exists for giving to the 
Champerty act a liberal or enlarged construction ; it is the relic 
of an ancient policy, which has been treated with little favor by 
either legislatures or courts in modern times.” If the act is so 
offensive in New York, certainly it would be intolorable to en- 
force the act of 32 Horry the VITI on a people who refuse to 
adopt it by statute. 

But if the Champetry act were falty 3 in force it would not apply 
in this case, because the appellees did not hold adversely at the 
time the heirs executed their deeds to appellant’s grantor, S. R. 
Whipple, Ist, because the answer shows on its face that Amos 
M. Short, through whom they claim, bad no title—was not at the 
time of his death the owner of or a setiler on said land under the 
act of September 27, 1850; nor do the proofs or the findings of 
the court show that he was. 

In view of the allegations of the alleged equitable defence of 
these appellees, they must be presumed to have known at the time 
they purchased and improved that they had no right or title what- 
ever to the land. 

A deed or judicial proceeding which is a nullity can never lay 
the foundation of an adverse possession. And if these appellees, 
without the deed, had no right to the possession, they secured no 
right by a deed or Judgment given without authority. It fol- 
lows that possession under their deed was not, and could not be, 
by color of title or adverse. (See Livingston vs. Peru Iron Co., 9 


Awe ame + - a 
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Wend., 512; Lincoln vs. Tower, 2 McLean, 437; Bernal vs Gleim, 
33 Cal., 674; Jackson vs. Waters, 12 John. R. 365; La Froin- 
bois vs. Jackson, 8 Cow. R., 583. 


Therefore everything alleged in this amended answer by which 


appellees claim to have secured titles legal or equitable is an ab- 
solute nullity, hence they cannot hold by color of title or adversely, 
hence the whole proceeding as alleged by the answer from 1856 
to 1870 was and is an absolute nullity. 


Because, 


I. 


Amos M. Short did not own the land, nor is he alleged to be 
the donee under the act of Congress of 27 September, 1850. 


IT. 


Because said Short never notified on, nor took said land as ree 
quired by the donation law. . 

| ITT. 

Because the answer alleges that after the death of said Short 
another party, Esther Short, filed the notification with the Sur- 
veyor General showing that Amos M. Short was competent to 
take the same. 

: IV. 

Because at the time, 1856, the alleged west half was public land 
of the United States. 

| V. 

Because the probate court of Clarke Co., W. T., had no power, 
jurisdiction, or authority to make said partition. 

Therefore these proceeding but render the deed executed to 
these appellees of the partition allotment of Grant H. Short ab- 
solutely void, and of no more value than blank paper. 


The Findings as to Adverse Possession. 


It is apparent that the 2d, 4th, and 5th findings of the courts 
below were made under the mistaken idea that Amos M. Short, 


_ at the time of his death, was a settler under the provisions of the 


donation act of 1850. 
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For the court holds as a conclusion of law: ‘1st. That the pro- 
bate partition was void and of no effect,” “and ti at thereby the 
legal title of the several tenants in common to an undivided in- 
terest in the whole tract of land sought to be partitioned was not 
divested.” But then proceeds to justify the admission in evidence 
of these wrongful and void proceedings, that in the light of which 
he could formulate an equitable estoppel, and concludes by find- 
ing, as a conclusion of law, “that the legal title tothe land in con- 
troversy was in the plaintiff.” (Record, p. 20-21. 


2d. Which amounts, under the ruling of this Court in Eileres 
vs. Boardman, 111 U.S., p. 336, to a finding of fact that the legal 
title to the land in dispute is in the appellant. 


od. This also settles the general claim of title by appellees, 
“claiming to be the owners in fee, and entitled to the possession 
of the whole of the parcel of Jand described in the complaint.” 


And now, in conclusion, should this high Court, and court of 
last resort, fail to agree with us as to the “total insufficiency of 
the allegations of the answer to constitute a defence of any de- 
scription, and we see no grounds on which it can fail,” yet should 
this Court fail us on that, and should: hold that these heirs were 
“donees ” of. this “ west half,” on the death of Amos M. Short, 
then the question arises as to the total insufficiency of the alleged 
probate court partition proceedings to divest these heirs of their 
undivided interest in the whole land, and should this Court hold 
these proceedings were without authority and void, as the court 
below. has, then, in that event, this appellant is entitled to an 
undivided nine-tenth interest of the land in controversy, unless 
this Court should (as the courts below have) formulate and estab- 
lish equitable rights upon wrongful transactions well known to 
be absolutely void, and so held to be prior to the ranvine of the 
Statute of Limitations. 

LEANDOR HOLMES, 
Attorney for Appellant. 


Ist. We claim that the equitable answer herein shows upon its 
face that Amos M. Short died in January, 1853, without having 
become a settler under the provisions of the act of Congress of 27th 
Sept., 1850; that he never took a donation claim, nor filed thereon, 
nor did any act while living indicating that he intended to take a 
donation land claim, under the law and decisions of this Court. 


2d. We claim that neither his widow, nor children, or heirs, 
could claim any right or interest as donees under the law after 
his death through him, Amos M. Short. 


od. That their alleged Probate Court partition of this land as 
his real estate, and their bargain and sale deeds of these partition 
allotments, prior to their investiture of title, was an absolute nullity, 
and cannot estop them from asserting their after-acquired title (by 
virtue of anything alleged in this answer.) 


4th. That the alleged filing of Esther Short, “in October, 1853, 
to cure her husband’s neglect, and show that Amos M. Short was 
competent to take the same,” was and is a nullity, and could not 
and did not clothe the dead Short, or any of his children or heirs, 
with any interest in this land, as donees under the law. 


5th. That the issuing of the patent to these heirs in 1877 was 
the only act that clothed them with any right, title, or interest in 
or to the land, and everything they are alleged in this answer to 
have said, done, or permitted, prior to their investiture of title, 
amounts to nothing; nor can this investiture of title in 1877 re- 
late back so as to cure and validate tnese null and void proceed- 
ings, because there is no act or deed of Aimos M. Short or of these 
heirs alleged in this answer that the patent can relate back to or 
connect with. 


6th. There are no reasons or grounds set forth, alleged, or plead, 
in this alleged equitable defence, on which any equities can be 
predicated, or on which any court of equity can afford relief. 
Therefore, we claim (as the Court below has held in 1885) “ That 
this alleged equitable defence does not display facts sufficient to con- 
stitute a defence of any descriptions’ (See 2 W. T. R., p. 464.) 


Therefore, 
We ask this Court for a reversal of the decision and judgment 


of the Court below, and that appellant be decreed the possession 
of the land in dispute. 
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IN THE 


SUPREME COURT OF THE UNITED STATES, 


OCTOBER TERM, 1887. 


PETITION FOR REHEARING 
IN CASE OF 


BRAZEE v. SCHOFIELD, No. 114. 


The petition of Minnie Brazee, executrix of the estate 
of J. W. Brazee, for cause of rehearing, shows to this 
Honorable Court : 

First. That on the 30th day of January, 1888, this 
Honorable Court rendered a decision in the above case, 
affirming the decision of the Court below. 

Second. Your petitioner most respectfully calls 
attention to the fact that the Court announces a new doc- 
trine in regard to the method of securing title to a Land 
Claim under the Donation Act of September 27, 1850, 
or to any of its amendments, by holding that a widow 
could notify and prove up a claim for her deceased hus- 
band who had failed, had neglected to file his notice while 
living, nor did anything showing he even desired to take 
said land as his Donation Land Claim. If this be correct, 
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a notification for any other person, alive or dead, except 


2 


it is necessarily fatal to the rights of the appellant in this 
action, and is contrary to the uniform ruling of the courts 
of the United States in regard to the Donation Act 
aforesaid. 

Third. Permit your petitioner to further say, that 
a wife has no authority or power under the said Dona- 
tion law to become a claimant, but 1s altogether depend- 
ent on the will and act of the husband as to whether she 
gets a claim or not. If he takes a claim under the law, 
the wife gets half. If her husband refuses or neglects to 
take a claim, the wife gets nothing. Fitzpatrick v. 
Dubois, 2 Saw., p. 435; Vance v. Burbank, 101 U.S., p. 
521. Hence the death of the husband prior to filing his 
notification leaves no one with any legal relation to the 
land whatever. | 

Fourth. The rights of the widow and children are 
fully provided for by the law to meet just ¢his contingency. 
For by the Act of 14th February, 1853, amendatory of 
the Act of 27th September, 1850, it is providec that the 
widow may file her notification for the same amount of 
land as she would have been entitled to had her husband 
filed his notice before death ; and by another section of 
the Donation law the children are entitled to one hundred 
and sixty acres should they apply to the Surveyor Gene- 
ral for it. : 

Fifth. We most respectfully submit that there is 
no Act of Congress, nor any prior decision of any Court, 
clothing a widow or any other person (under the Dona- 
tion Acts aforesaid) with the authority to make or file 


3 


that in the husband’s notification one-half of the land 
goes to the wife (or to the widow, should the husband 
die, and his half to his children and widow equally). 
Hence, if it be true, as has been held heretofore, that no 
one can cure the neglect or omission of the husband to 
notify for a claim, there could be no land claim of Amos 
M. Short after his death to partition among his children 
at any time prior to their investiture of title, 13th Octo- 
ber, 1877 ; and if this be true, these heirs of Amos M. 
Short could not be estopped from asserting their after- 
acquired title of 13th October, 1877 ; for neither they 
nor any one had any right of title prior thereto. See 
Hanrick v. Patrick, 119 U. S., p. 175, and all prior 
authorities. 

Sixth. The fact is, that Amos M. Short, a year or 
two before his death, gave up and sold to a Dr. 
Landsdale his possessory rights of settlement on said 
alleged Donation Claim, which deed or contract of sale is 
on record in the recorder’s office of Clark County, 
Washington Territory. This fact was not known until 
after the trial below, and is not in the record, but can be 
shown to be true, as alleged, on a rehearing ; and that 
said Landsdale did (soon after the death-of said Amos 
_M. Short) leave said land for fear of the Hudson’s Bay 
Company. That this sale of Amos M. Short’s possessory 
rights before he notified on said land, and before his . 
death, shows of itself that he had abandoned all idea of 
taking said land as his Donation Land Claim. 

Seventh. Therefore this appellant, with all due 
deference to this Honorable Court, most respectfully 
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asks that a rehearing should be granted in this case at 


the next term. 


MINNIE BRAZEE, 
Erecutrixz of the estate of J. W. Brazee, deceased, 


PER LEANDER HOLMES, 
Attorney for Appellant. 
Leander Holmes, being sworn, says that he is the 
attorney for appellant in this petition, that he is acquainted 
with the matter above stated in said petition, and that he | 


_ further says that he has seen and read the record of the said 


sale, made by “Amos M. Short,” of his possessory rights in 
an alleged lot of land, executed before his death to one 
“Dr. Landsdale,” now of Olympia, Washington Ter- 
ritory; that said deed is recorded in the book of records 
of Clark County of said Territory. That said deed of sale 
included the same land that “Esther Short” thereafter noti- 
fied on before the Surveyor-General of “Oregon,” Oct. 
4th, 1853. That this affiant did not discover the fact of 
said sale before the case of “Brazeev. Schofield,” referred 
to in the above petition, was filed in this court. 


LEANDER HOLMES. 


Subscribed and sworn to before me this 1st day of 

May, 1888, Chicago, Cook County, Illinois. ; 
: EUGENE M. HARTMAN, 

[ SEAL. | | , -LVotary Public. 


SUPREME COURT OF THE UNITED STA 
OOTOBER TERM, 1886. 
No. 425. 


THE DISTRICT OF COLUMBIA, APPELLANT, 
V8. 


HUGH L. GALLAHER, JOSEPH G. LOANE, 
E. LOANE, DOING BUSINESS UNDER THE FIRM NAME 


OF GALLAHER, LOANE & COMPANY. 


APPEAL FROM THE COURT OF CLAIMS. 
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I.—Pétition.— Filed July 17, 1880.—A. H. 
In the United States Court of Claims. 


Hues L. GALLAHER, JOSEPH G. LOANE, AND 
Henry E. Loane, doing business as firm of | 
Gallaher, Loane & Company, >No. 21. 

v3. 
THE Districr oF CoLUMBIA. 


To the honorable JUDGES OF sAID CouURT: 
Your petitioners respectfully represent that on the'twenty-second day —_ 
of December, in the year éne thousand eight hundred and seventy-three, _ 
a written contract was made by and between ‘Alexander R.S a, 
James A. Magruder, Adolf Cluss, Henry A. Willard, and John B. Blake, — 
constituting and composing the Board of Public Works of the Districtof —_ 
Columbia, of the first part, and your petitioners, Hugh L. Gallaher, of — 
Waynesboro, Augusta County, Virginia, Joseph G. Loane and Henry E. — 
Loane, of the city of Baltimore, in the State of Maryland, of the second = 
part, in words and figures as set forth in Exhibit A, which is a copy of ~~ 
said contract. | oe 
That by the terms of said contract (section 13) the Board of Public ~~ 
Works, on behalf of the District of Columbia, expressly agreed to cause to 
be paid to said parties of the second part, their heirs, executors, orad- 3 
ministrators, in lawful: money of the United States, the amount which = 
may be found from time to time due them according to contract. a 
hat the said Board of Public Works, on behalf of the Districtof — % 
Columbia, did fail and refuse to pay your petitionersas they had expressly =] 
agreed, but from time to time issued to your complainants on =~ 
2 account of work done certain bonds and certificates of greatly de- 
reciated value. | 
That by the said contract, the said Board of Public Works, on behalf 
of the District of Columbia, bound themselves to pay unto your peti- 
iff tioners for building and completing the brick arch upon stone abutments 
- of Tiber Creek sewer, as set out and described in said contract, “one 
hundred and thirteen dollars per lineal foot,” payable in sewerage certifi- 
cates, as provided by act of legislative assembly of the District of Colum- - 
bia, approved June 26, 1873. | oo 
Your petitioners allege that they fully complied with the terms of said 
contract ;: that the work done and accepted under the same amounts to 
3,184.4-10 lineal feet, the contract price for which is $359,837.20. 
7G That they have received in all, on aceount of said work, i 
bonds and certificates, the par value of which is $324,400.71, and your 
petitioners now claim on account $35,436.49. (See Exhibit B.) = 
And your petitioners further state, that by order of ite duly authorized == 
agents, they did certain extra work for the District of Columbia, fornish- = 
ing extra material for the same; an exact account of all of which is fully 
\ set out in Exhibit B, Abstracts A, B, C, D, E, F, G, H, I, J, K, L, M, 
, N,O,P,Q,R,S. And your petitioners not having been paid for 
> extra work and materials claim $98,130.44, the said extra work and ma- 
terials having been accepted by the District of Columbia. 
2903-———1 | 
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2 DISTRICT OF COLUMBIA VS. 


And your petitioners further omy that they paid in cash $35 on ace 
count tor the District of Columbia for snditor’s report in the case of the 
- Baltimore and Potomac Railroad vs. Gallaher, Loane & Co., and the Com- 
missioners of the District of Columbia, supreme court of the District of 
_ Columbia, equity docket No. 4218, and extra costs in said case, $50. 

And your petitioners claim as interest on deferred payments for work 
done for the District of Columbia $4,807.62, us will more fully appear. in 
Abstract R, annexed hereto. | 

And your petitioners pray judgment against the District of Columbia 
for the following sums, claimed as aforesaid : | 


On account of work done under contract........ nia ehaneaa $35, 436 49 
Extra work and materials........... soiieiitidie eines ieee iad tbat 98,130 44 
Court and auditor’s fees ................00 cone cecceccccccccceces 85 00 

4,807 62 


$138,459 55 


In all amounting to one hundred and thirty-eight thousand four hun- 
dred and fifty-nine dollars and fifty-five cents. 
GALLAHER, LOANE & COMPANY. 


3 City OF BALTIMORE, 
State of Maryland: 


Joseph G. Loane personally appears before me,a notary public, who, 
being first sworn, deposes and says that he is a member of the firm of 
Gallaher, Loane & Co., the claimants in this suit ; that no assignment or 
transfer of said claim, or any part thereof or interest therein, has been 
made, except as stated in petition, and that said claimants are justly en- 
titled to the amount therein claimed, after allowing all just credits and 
offsets, and that he believes the facts as stated in said petition to be true. 

JOSEPH G. LOANE, 


Witness my hand and seal, in the city and State above written, this 
13th day of July, A. D. 1880. 
[SEAL. ] EDWARD RAINE, 
| | Notary Public. 


EXHIBIT A. 


(No. 1012. Cancels C. No. 772. See F, No. 1687. Copy. ] 


This contract, made and concluded this twenty-second day of Decem- 
ber, in the year one thousand eight hundred and seventy-three, by and 
between Alexander R. Shepherd, James A. Magruder, Adolf Cluss, Henry 
A. Willard, and John B. Blake, constituting and composing the Board of 
Public Works of the District of Columbia, of the first part, and Hugh L. 
Gallaher, of Waynesboro, Augusta County, Va., and Joseph G. Loane, 
and “wed E. Loane, of Baltimore, Maryland, of the second part, wit- 
nesseth : 

First. That the said parties of the second part have agreed, and by these 
pees do agree, with the said party of the first part, for the consideration 

ereinafter mentioned and contained, and under the penalty expressed in 
a bond bearing even date with these presents, and hereunto annexed, to 
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furnish at their own: e cost and 

and labor, and in a | 

build, and: complete extension of 

(a semi-el’iptical brick te n stone ee 

ent terminus of the said. ay Creek sewer, at 

Maryland avenue, and ing thence along a line parallel to t odin 
of the old Washington to its junction with the James Creek Oanal, 
at the south building Tine of G street south, in the city of Washingte 
D. C. (as per accompanying plan showing the course of said sewer), th 
said sewer rt be built and completed in accordance with the specificat 


following, to wit : 
4 SPECIFICATIONS. 


For the continuation of the Tiber Creek sewer from its 
at Third street west and Maryland avenue, and 
lel to the line of the old Washington Canal to its junction 
ames Creek Canal at the south building line of G street south, in 


of a D. C. a 
The ength of the extension measured on center line of the sewer «<4 
is about 3,090 lineal feet. Its construction and size is similar to theone = 
running from the north side of Pennsylvania avenue to Third street By aa 
or the beginnin of .the extension. The foundation which forms at 75am 
same time the fo lowing flooring of the sewer, consists of hea ee 
secured to transverse sleepers. On their Snore vena. ten aide 
masonry three (3) feet high and 5 feet 6 inches thick, supporting an Dap. 
proximate semi-el’iptic arch of thirty (30) feet span and six (6) fect six = 
(6) inches rise. The extrados of this arch up to the level of its crown mage, oe 
be backed with mason ae 


The sleepers of the foundation must be 10 x 10 inch white-pine timber : 
thirty-seven feet long, extending from inside of wall to outside of wee 


laid at intervals of two (2) feet ftom center to center ; a onl sal 
fully bedded on the soil so as to rest perfectly solid and “a 
interstices must be thoroughly ballasted with broken stone or esr 
Wherever it shall be impracticable or impossible from the nature of the. 2 
ground to get a perfect bearing for the sleepers; the soil must be ae 
and replaced by concrete in accordance with the directions of the engineer. ag 
On the above named sleepers three (3) inch Me rpee 3 of white rg s 
ning longitudinally with the sewer is to be laid and spiked to _ 
with two (2) eight (8) inch wrought-iron spikes, the planks to be no : 
than six (6) or more than ten (10) inches wide; all inequalities, i = 
&e., that may occur must be adzed off so as to leave a true for the => 
masonry, and a smooth bed for the sewerage; all the above named lumber = 
must ~4 perfectly sound and of the best quality. ae 
The stone masonry must be of Seneca stone or blue rock laid in cement, ~ 


the inside of sewer face of the walls to be rough dressed and up to the. ES 


of the arch, no stone t to be less than eight (8) inches in. : 
Peretah Sor less than five (5) cubic eet, and at least one-quarter ought to = 
”* The akew-beck be the width of the (3-6 7 
skew course must Oo vis, t 
feet six inches, and the blocks must be in length not bey Ss tise ur 
‘feet. 


ta cia a 


The haunch masonry may consist of smaller stones and near the crown 
of the arch may be replaced by concrete. —__ 

The brick arch is to be two bricks or eighteen (18) inches in thickness, 
laid in the best manner in cement mortar. The bricks to be best hard 
burnt, of regular shape and size, clean, and wet before used. All arch 
brickbats and all irregular and uneven bricks to be rejected. The cen- 
terings must confurm at the northern terminus to the old arch, and the 
bend of the sewer must be made in accordance with the instructions of the 
engineer. In no case must the centering be struck before the thorough 
setting of the mortar. All the connections for lateral sewers must be made 
where and as directed by the engineer. In filling the ground against the 
sides of the sewer the filling next to and within ten (10) feet of the walls 
must be puddled and rammed. 

The contractors will be required to procure at their expense all the fill- 
ing required to close the canal at the sides of the above named sewer for 
the width of Third street, and from a point of forty (40) feet north of the 
north part of the sewer to the south end thereof, and to the depth of two 
(2) feet above the crown of the masonry as shaded in the plan. 

The mortar required for the aforesaid work shall be made from fresh 
hydraulic cement and clear sharp sand in such proportions as the engi- 

neer will direct, and must be made in small quantities for imme- 
5 diate use. No mortar after it has set will be worked over and used. 

All the expense in pumping and draining or aay other loss or 
damage which may arise from the nature of the work, or be caused by 
the action of the elements, must be borne by the contractors. 

Second. It is further agreed that the said party of the first part shall 
appoint, from time to time, such person or persons as may be by said party 
deemed proper, to inspect the material to be furnished and the work to 
be done under this contract, and that such person or persons shall have 
any opportunity and all opportunities and privileges which may be neces- 
sary to enable them faithfully |= make the inspection aforesaid. 

ourth. It is further agreed that the said party of the first part may, 
on notice to the said parties of the second part, suspend work. under this 
contract ; but if not suspended it shall be completed by the first day of 
Sept., 1874, from the date fixed for its commencement, and that the said 
work shall not be sublet without the consent in writing of the said party 
of the first part, and that any subletting or assignment, without such con- 
sent, shall work a forfeiture of this contract. 

Fifth. It is further agreed that if, at any time, the party of the first part 
shall be of opinion that the said work, or any ows thereof, is unnecessarily 
delayed, or that the said contractors are willfully violating any of the con- 
ditions or covenants of this contract, or are executing thesame in bad faith, 
all of the work may be discontinued under this contract, or any part thereof; 
and the said party of the first part shall thereupon have the power to place 
such and so many persons as may be deemed advisable, by contract or 
otherwise, to work at and complete the work herein described, or any part 
thereof, and to use such materials as may be found upon the line of said 
work, or to procure other materials for the completion of the same, and to 
charge the expense of said labor and niaterials to the said parties of the 
second part, and the expense so cha shall be deducted and paid by the 
said party of the first part, out of such moneys as may be then due, or may 
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at any time mene Saas heh d partees of 
and by virtue of this agteement, or an ‘part thereof’; and iné or 
penee is less than the sam which wou loos ben syable wi “s © this os | 
tract if the same had been completed, the said yoctice of th ie cond pat 
shall be entitled to receive the difference; and in case such expense 
exceed the last said sum the amount of such excess shall be ee to th 
“party of the first part by the said parties of the second = 
Sixth. It is further agreed that all loss or damage arteing out of the Nes 
ture of the work to be done under this agreement, or from any unforeseett: 
obstructions or difficulties which may be encountered in the pr 
the same, or from the action of the elements, or from incumbrat 
juries, to individuals, property, or otherwise, on the line of the eerie 
adjacent thereto, shall be sustained by the said contractors; and the said 
contractors hereby agree, in the execution of the said work as aforesaid, t 
keep at al! times the said work properly guarded or protected, so as to p 


vent all i oe to persons, travelers, animals, or propert ; and i in event’. 
of any such injury or injuries occurring in consequence the insu cient 
gua or protection of said work, as aforesaid, the said party of the 


part lin | retain, out of any money or moneys due, or'to become due, anid 
contractors, a sum sufficient to cover all damages arising out of said it injary = @ 
or injuries until the same may be settled at law or otherwise. - = 
Seventh. It is further agreed that the said parties of the second part. 
shall punctually pay the ouskaien who shall be employed by them on work 
under this contract, in cash current, and not in what is denominated store< 
pay or orders ; and that they will from time to time, and as often as may. 
be required by the said party of the first part, farnish to said party satis~- 
factory evidence that all persons who have done work or furnished ee 
have been paid as herein required. And if such evidence isnot” 
6 furnished such sum or sums as may be necessary for such payment 
or claims shall be retained by said party of the first part antil the : 
said claims shall he fully satisfied. 3 
Eighth. And it is further agreed that partial payments shall be made 
by the duly authorized financial agent of the said party of the first par 
on the monthly estimates of the chief engineer of the Board of Public 
Works aforesaid, and that whenever the said chief engineer aforesaid shall 
certify in writing that the parties of the second part a er pases per- 
formed this contract on their part, and shall submit, with mre : 
his estimate of the amount due the parties of the second , then, within — 
thirty (30) days as hereinafter provided, the said parties of the second. : 
part shall be entitled to receive the full amount due under this contract, 
deducting therefrom all previous partial payments which may have beea : 
made as hereinafter mentioned. : 
And it is further expressly agreed that no money shall become due and : 
yable under this contract except upon the certificate of said engineer, as = 
Leruiabaltive provided ; and the said — of the second part further ae 
agree that they shall not be entitled to demand or receive payment for any 
portion of the aforesaid work except in the manner set forth in this agree- — 
ment ; and when each and all of the — hereinbefore mentioned: 
are complied with, and the engineer shall have given his certificate tothat — 
effect, a final settlement shall be made in writing between the ,and 
the whole amount found due the parties of the second part under this con-* 
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tract shall be paid to them, excepting such sum or sums as may be re- 
tained under any provision of this contract: Provided, That partial pay- 
ments may be ans, under direction of said party of the first part, other- 
wise than upon the estimates of the said engineer, as provided above, if, in 
the opinion of the said party of the first part, the vigorous prosecution of 
the work will be promoted thereby. 3 

Ninth. It is further agreed that if at any time during the period of one 
(1) year from the completion of the work to be done under this contract, 
any part or parts thereof shall become defective, from imperfect or im- 

roper material or construction, and in the opinion of the said party of the 
first part require repair, the said parties of the second part will, on being 
notified thereof, immediately commence and complete the same to the sat- 
isfaction of the said party of the first part; and in case ofa failure or neg- 
lect of the said parties of the second part to do so, the same shall be done 
under the directions and orders of the said party of the first part at the 
cost and expense of the said parties of the second part. 

Tenth. It is further ag that the said parties of the second part shall 
receive the following prices as full compensation for furnishing all the 
materials and labor which may be required in the prosecution of the whole 
of the work to be done under this agreement, and in all respects complet- 
ing the same, to wit: . 

For building and completing the semi-e’liptical brick arch upon stone 
abutments of Tiber Creek sewer as aforesaid, per lineal foot, one hundred 
and thirteen ($113) dollars, payable in sewerage certificates as provided by 
act of legislative assembly of the District of Columbia approved June 
26th, 1873, which said sums or prices the said party of the first part shall 
pay to the said parties of the second part, as herein provided. 

Eleventh. And it is further agreed that should any litigation arise in any 
‘way connected with the work embraced as aforesaid, in this contract, from 
or by reason of any demand or demands, claim or claims, by any person 
or persons, to use within the said District of Columbia the improvement, 
or pavement or pavements, contracted for herein tu be laid and put down 
by the said parties of the second part, under or by reason of any patent, or 
assignment of patent, either in the form of royalty or damages, or in any 
otherwise, the said parties of the second part will indemnify and save 
harmless the said party of the first part from all said demand or demands, 

claim or claims, whether arising out of suits or otherwise ; and the 
7 said party of the first part may, at its option, retain from the amount 

or amounts due, or to become due, under this contract to the said 
parties of the second part, such sum or sums as may be necessarv or suffi- 
cient to satisfy or liquidate all of said demands or claims, as aforesaid, until 
they shall be amicably adjusted or finally determined at law. 

Twelfth. It is further agreed that the measurements shall be made by the 
engineer of the said party of the first part, or his assistants. 

Thirteenth. And the said party constituting and composing the Board 
of Public Works in and for the District of Columbia sioenlt agree with 
the said parties of the sevond part to perform all the stipulations of this 
contract obligatory in it, and tu pay or cause to be paid to the said parties 
of the second part, or to their heirs, executors, or administrators, in lawful 
money of thé United States, the amount which may be found, from time 
to time, due them according to the contract. 
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d “An act to provide a «ek See 
th District of Colambin” approved, Febronry 2 are spe b the on <3 
shall or may be in any respect applicable to 1 contenct, anil ie _ 
law of the istrict of Columbia pertinent thereto, or to any part th 
as fully as if the same were particularly set furth herein. ¥ 

In witness whereof aoe ponds wee eens eorsliboae oa 
hande sacl seals the chy and yay Sete oe ae 
ALEX. R. SHEPHERD, _[t.s.] 


H. A. WILLARD, L. &} 
JAMES A. MAGRUDER, L.8.} 4 
ADOLF CLUSS, La.) -- 3 
JNO. B. BLAKE, L. 8): <S4 
Board of Public Works of the District of Columbia: 
H. L. GALLAHER, L. 8 4 
JOS. G. LOANE, L. 8. 
HENRY E. LOANE, L. 8. 
Contractors. 


Signed and sealed in the presence of— 
F. H. JOHNSON. 
JOHN HURLEY. 
Wm. E. Nort. 


Know all men by, these presents that we, Hugh L. Gallaher, of Waynes--: 
boro, Augusta County, Va. Joseph G. Loane and Henry E. Loane, licho- 
las Acker and Charles Mades, of the District of Columbia, are held firm 
bound unto Alexander R. Shepherd, James A. Magruder, Adolf Cin 
Henry A. Willard, and John B. Blake, constituting and composing the 
Board of Public Works of the District. of Columbia, in the sum of Eity- 
thousand ($50, ger’ apr lawful money of the United States of Amerigg. ~ 

Alexander R. Shepherd, James A. Magradety Ad 
Cluss, mney A. Willard, and John B. "Blake, constituting and composé 
pron thereof; for which well and tra 
attorney, successor, or assigns ereot; for wil yment, r 
made, we and each of us do bind ourselves and akius heirs, exeoutors, 
and administrators, jointly and severally, firmly by these presents. : 

Sealed with our seal. Dated this ner So day of December, A. : 
D. one thousand eight hundred and seven PM -ae z 

Whereas the above bounden Hugh L. Gallaher, Joseph G. Loane, and 
Henry E. = by an instrument in writing under their hands and cals 

ar Shepherd, James A. Magrader, Adalf Glow, Henry Ac 

8 e ames Y 4 
Willard, and Sohn | B. Blake, constituting and composing the Boa : 

of Public Works of the District of Columbia, to excavate for, bu 7 
and complete the continuation or extension of the Tiber Creek sewer, 
semi-el’iptical brick arch upon stone abutments, beginning at the prese 
terminus of the said Tiber Creek sewer at Third street SW., and Maryla: 
avenue, and proceeding thence along a line lel to the line of t Ie 0 
Washington Canal, to its junction with the James Creek Canal at the south 
building line of G street south, in the city of Washington, D.. dencaore | Say 
described in foregoing contract "and on the conditions and for the co 


tions in the aforesaid contract mentioned and contained or referred to 
therein. 

Now, therefore, the condition of the above obligation is such that if the 
said Hugh L. Gallaher, Joseph G. Loane, and Henry E. Loane, shall well 
and truly and ina good, suftcient, and workmanlike manner execute the 
work mentioned in said contract and complete the same in accordance with 
the stipulations thereof, and in each and every respect fully comply with 
the provisions and requirements therein contained, then this obligation to. 
be void; otherwise to remain in full force and virtue. 

H. L. GALLAHER. L. 8. 
JOS. G. LOANE. L. 8. 
HENRY E. LOANE., [L.s. 
NICHOLAS ACKER. [L.s. 
| CHARLES MADES. _ [1. ef 
Signed and sealed in the presence of— 
F. H. Jownson. 
Wm. E. Nort. 


ExHIBiT B. 
‘WASHINGTON, D. C., January 30, 1876. 
The Commissioners of the District of Columbia to Gallaher, Loane § Co. Dr. 


For excavating, building, and completing the continuation or exten-ion 
of the Tiber Creek sewer, as per contract executed the 22d December, 
1873, 3,184,4,; linear feet, at $113 per linear foot ; 


CREDIT. 
1°73. 
December 31. By sewer bonds 
1874, 
August 19. By 3.65 District of Columbia bonds. 
October 2. Do. do. lo. ; 
October 13. Duo. do. 
November 19. Do. do. 
1075. 
January 14. By 3.65 District of Columbia bonds 14,3:0 00 
February 9. Do. do. do. __ oer 61, 794 09 
a Do. do. do. iS hatea ak aise 36,426 49 
87 


January * 97, By 3.65 District of Columbia bonds 


Debtor 


For building Delaware-avenue sewer ..........Abstract A’.. 
Do. C-street. sewer ..............-.--. do. B’ 
E street sewer ...........20.....- 
apron wall, Tiber Creek sewer .... ‘ ; 
extra foundation, G street, Tiber Creek sewer, 
Abstract E’ 
brick bottom at outlet Tiber Creek sewer, Ab- 
stract F’ 3, 343 72 
dam at Virginia avenue, Tiber Creek sewer, Ab- 
stract G’. 937 53 
granite face at outlet Ti er Creek sewer, Ab- 
stract H’ 1, 852 69 
For tearing down and rebuilding abutments Tiber Creek 
sewer, Abstract I’ 935 8&7 
For extra work at G street, Tiber Creek sewer, Abstract J. . 57 50 
For changing sewer connections, Tiber Creek sewer, Abstract 
40 25 


45 87 


COS See cos Cees CHS See SES eS 61 76 


, | or 
wie" — timber used at ween — Tiber = 
er, Abstract P........... sees cseesage 


18 00 
For ‘ocveaead size of arch, Tiber Creek | sewer, ‘Abstract 6... -- 56,712 50 


Actual cost .... 1... ...20- ce ccee ences aeccccees $70,756 18 
Add 30 per cent. for profit ...... .........ee. ccccecee 21,296 


For interest on deferred paymente, Abstract R ...... 2-22.02 coe ss ccees 
For additional strengthening of arch, &c., at the crossing of the Baiti- 
more and Potomac Railroad at Virginia avenue, as per audited account 
of the supreme court of the District of Columbia, Abstract 8......... 


ABSTRACT A.— Building Delaware avenue sewer. 


Excavation : 
Foreman, 8 days, at $3 cvcked vine siunck Wn 
$3 12 00. 


Carpenter,4 ‘“* at $3 ...... (seskebseiotsneneaaewe ia ceceenee as 
Laborers, 863 ‘‘ at $1.¥5......... atk Sivenesntenepwes Joes succes MOO oe 


Masonry : 
Demme, Te Gare, OF OE. 65 6 oc nece covccccccuveccoces ntncasesteveke UE 
Laborers, 11} days, at $1.50 .......... i pabaeeeouckenaes otnevcce Uae 
Horses and carts, 10 days, at $2.25 ............. pus anne sedans dean eee 


Filling over with earth: 
Foreman, 4 days, at $300 ... ........-22. 2-200. sacs owke $048 eu ee 
Laborers, 514 dava, at $1.25 ...... 2.2220 coe coe o ascess Geb —eewean: Ae 
Horses and carts, 193 days, at RES ROSIE BEE coccess 43 OF 


John W. Loane’s bill: 
Bricklaying...... Node bebéds ance 6e0des eee ae 
5 barrels cen.ent for bricklayers, at $1.50 .......... écbavk osu ihesel bases 
374 perches stone for bed and sides, at $2.50.......... cone cnubevent oben 
Cement for stonework, at $1 per perch ...... .. 2... 2.2000 ceccee cone coeee 
Sand for stone work, at 10 cents per sea poenas sokunes ceenace a coceses 
500 feet lumber for piling, at $20 é. Giedenendaceek ane 


beat 
| caus. 8 
B1S258Ss 


2-foot 24-inch sewer pipe, 80 feet long. 
ll ABSTRACT B.—Building C street sewer. 


Excavation: 
Foreman, 23$ days, at $3 ........... iis dwaé-coqene euanea wean me 
Laborers, 1043 days, at $1.25 
Carpenters, 6 days, at $3...... ............ .2-2 -0e Jun 2éganne 


Masonry : 
Masons, 17% days, at ae imide Meeiweed as eae ewes bee 
Laborers, 27$ days, at $1.50 
Horses and carts, 12 days, at $2.50 


$71 
41 


30. 
Filling over with earth: 
Foreman, 2 da ays, at $3 sas caweulis $6 


Laborers, 27} aye, at $1.25 nous ati cect wees nos eecbenb sou Le 
Horses and carte, 9 days, at $2.50..........0.scsccoccessesoe. 22 


John W. Loane’s bill: 

Bri yin eeeeee PCoeoeeSeGeoeeefoeoaeeoseSeeeeeeseeneaeeeeneaecea eeeeaxee eeneoaeds CESSES 
1124; perches stone for bed, &c., at $2.50 ene ddsbad nok eae 
Cement for same, at $1 per perch .. 2... 0.222. 2200 cone cen ens cece cocees 
Sand for same, at 10 cente per perch. .... 2... 2... 2200 cee n ne co ccee cece 
1,500 feet lumber for centers and piling, at $20 pe dces ease net 

Spikes and: nails S®eeSS eCeeG eeeseee COGGCSCHZB Cees CEeeeeeeaecees ceeeee ecvooet 2eeeee8 
BODE Webel, WG GIG. on cc ssid saencs bccewe Sacbeicc secs sdveee seusaces 
Cement for bricks, 30 barrels, at $1.50 ... 2... 0.222. ce cece conc cece cece 
Sand, 16 loads, at 75 cents... @eeeeese 2 eoeoea2ed ©O2SGSG CO OSESs BOGE CEES OOEOSGS 2EES 


b= 
SSEeBEGES & 
SSMSSRNSEE = 


“* ae q Se 
Ce Re 
a Se 


cS a cata ta Ss 


Rebuilt 23 feet, destroyed by freshet : 


GE te bv owes citn ch ches v tented ctcdws sees suhweeutbus 
Cement for same, at $1 per perch ..... pease a beeen pa vebeee ends dani chun 
Sand for same, at 10 cents per perch 
4,842 bricks, at $10 
Cement for brick work, 12 barrels, at $1.50 
Sand, 5 loads, at 75 cents..... Knibede doeves csvdss Sasens o0n “oe 
Masonry, 35} perches stone, at $1.50 
Foreman of works, 25 days at $4 


Shoe Bote 
SRASBRSA 


E 


4-foot brick sewer, 73 feet long. 


ABSTRACT C.—Building E street sewer. 


Excavation : 
emmeane, © Ge, 06 GD swe scccus xvkcndcsece sencevnéoccseues 
Foreman, 32} days, at $3 
Laborers, 182} days, at $1.25 
Horses and carts, 13} days, at $2.50 


Masonry : 
Masons, 31% days, at $4.... .... 2.2.2. 00 ican eesees ekenod ick 
Laborers, 50} days, at $1.50 
Horses and carts, 8 days, at $2.50 


12 #Filling over with earth: 
Foreman, 9 days, at $3 ...... 2.200 20.2 s200 eee ptecin ean 
Laborers, 136 days, at $1.25 
Horses and carts, 53} days, at $2.50 


223 barrels cement for brick work, at $1.50 
9 loads sand for brick work, at $0.75 


4}-foot brick sewer, 170 feet long. 
ABSTRACT D.—Building apron wall, Tiber Creek sewer. 


Excavating, masonry, &c. : ! 
Carpenters, 25 days, at $3 ......... oSCARES 9 on6O4 Keeetdswenbuahbenee> 
Laborers, 203 days, at $1.25 
Masons, 14} days, at $4 
Laborers, 5} days, at $1.75 | ; 
Laborers, 195 days, at 61.50... oo... 6... cence conc cece cccc cesses bs baneee 
Luborers, 33} days, at $1.25 
Horves and carts, 3} days, at $2.50 
4234 perches stone, at $2.50 
Cement, $1 per perch 
Sand, 10 cents per perch 
Lumber for piling, &c., 2,500 feet, at $20.... 22.0.2... cece cons ence eee 
Nails and spikes 


Masons, aye gy eossee Snes pawoue eter: naa see slcge dacpaad i ij 
423 at S 


SSSSOSeS SCOSSSS CESSSVSES OCS CEASE CHESOSS CSOSESE SSO 


Horees and carta, 2 days, at $2.25 . 2.22... 200 cocoon ccewen socesces 40 oe — 
—eeneeen we : 


Excavating, ne ‘tame ai “a 
—, ys, Sele CESSCHS FOS SSS CHOSSSE CAE SESE ore Sree 
Laborers, 77 days, at $1.25... 22... enone cccwne co scces cocecs ee 


523 perches stone, at $2.50...... eeeeoeaeceoeneoeoaene eee ee2on COGOeee Cceeeeoceee ooo e 6800 
Coment, at G1 per perols 2... ...ccc cocces ce cccs cecccs cocces soccesseseen kes 
Tacsker, Se ok ih an 
4 plesss heavy Gack: UAE mashes, tue cn eth 


5 | 
a 
16. 

9272 
90 
79 

1m 
wv 
ety 
268 
bg 
110 
87 

4 
380 
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ABsTRracT F.—Building brick invert near outlet Tiber Creek sewer. 


Brickinyora, Gi days, 06 G4... 020s cccces coccces cocces ccncce scenes ceuses 
Lahnrandepelea 0 days, at $1.50...... eeeeee ©CoGeeses OOCOGGe2 OSE Oeeeeses ©2208 
Gang foreman, 304 da at $2 SSSSSS CHOSHSS SCOHSSS ©COSS COSTS CHOSBHSS £9GSSG8 OOSEO8 
es, oe at = Fea e@eeeaeeeoee eee ooeseeas ©SOSBSSS SCOSSESES OBES OSES 
Carpenters, 76 d EEF cicanscacuss eeeeeeeoeoeanceoeeeaeeceaceceas eoeoecoeaeaeceon €ee2e ©0286 
Superintendent o! work, seat engine at $4 eeeeee Ceeeeeeeeeeeses O©OOSSES CGEOSGEOS8 CEESEO 
a, ae eggs 26 days, at $2 ...... .cccce cccccccce cocces 
31 hire of Seeccaeios aad pump, at RT EET 
81 bricks, at Br eee ee eiewenens saeesensvenes ovecdceonsne baboons 
185 barrels 


cement, at eC eee coccces coce coccecs coc’ cocccs Cebe Coes Ceeeee 


at $4. pe, eptie,9oICTIIIE 
. g; GC ...20- @eeee weee e2@eoeeee ee eeeeee ©CO8G8 SSE L2©ESBSEES CESS coes cescce 

20,000 feet lumber, ETI, GiOg CGI ao oc ooc cides ic vecteccceds snceeu seawas 
ing steam-engine...-...... 220. 2222 eeeeee coenes cocewe- none core code 


‘ 4 ue AG 4 
+ ‘ * aie f : . , 
J ae & ya eS) tae it Wien 
: ‘ , AVES aa earn ey HR bee 4 KBR t 
“¥ ; ye tn a ele SO ets nd Fala : . 
ey Z ° ~ Boy 
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is * LAD : » rip oe 
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$3,363 72 
14 ABSTRACT G.—Building dam at Virginia avenue, Tiber Creek sewer. 


Carpenter, 16 Gaga; 06GB vice acc c icccus cccses cacess covcuscvesee buses eues 
Poreinaa, G6) Gaye, 06 OB incecc ccccsccccoccccves sce cccdce cess seeseanece 
Laborers, 2024 days, at $1.25.... SCSHSH Se COSHSSSE COHSSE COS HSSS SCOHS SCOSSSS CHOSE SESH 
: Siteendaten ae. vee 2654 S6S0es SECS EO INE 
7 oh eer, 1d days, at $2 .... @eseeeeeeeee eee @e@eseeseeceaeceeeoe so ooeoeden2e OE SESEE8@ ee oenw s 
feet lamber, at $80... 0.2220 ccccws cocces seccce coccce ecccencocegs & 

72 1-inch stripe lamber, OG BO COMER. 0 nods ccccce scvcce cevescaces csncuesades 
SGT eee NI. oo oss ook Sak Sa Sew oe wike coccnn ccncce céeabesissetannaete 


eS 
pe * s 


cesta? 


Me ‘ PRCT RRC 
Sr Pre tot 4 ek ; 
\ ad 


Eatimated cost of removing same.... ...... .ccces cone coccce cone coos cece 


dp 
an 


ABSTRACT H.—Building face of arch, Tiber Creek sewer. ' 

ssa Poa.» a es 9503 00 
tone-cutters, 144 days, at $4... 2... 22222 cecce- cece cece coos 

Stone-cutters, 76§ days, Ls... 361 56 


Masons settin eco = a 
Masons, DR ibdehi dads bacses ceee cvts ccd ecséucsnane 


Laborers, 4 re t “rae ae eS aE >= 66 75 
Horses an patos : 


Masons setti 
Masons, 18 der — Ds chis onde Kctdes wincueduedee seen dabiaen 
pein ey Gs OE I dn bn wind coccus sccnseweswinadesnebe 


@ee@eee ©OGG ©CO2SSESE SEES CESSES CFO 6 7% 


‘ < “yy P ‘ 4 Pa ys oe ee ~ ae eee ish ¥ ‘4 1 RO Ee eee. Ey mt Be an rf ae a wen? 7 ee ee ie PS Wee Wb A heat ee pad ee Gt Were a, ei SE y De ia OR P< ae 
rage hh ty ee i :. i , p oe . , oP ines ie x ee oe # ie * a oe . Odes oie fi ae meee ne RI 994 Get ‘ ’ ? ~ ah % 
MED pi Mts ety a Mle ibe NE Seg ple th ted Singh Biss» sahdiealjc echt pag ish ih ait ys Bs Y Ditand stot Seed ih Le abi + SB Aas ae LEX Stele eatin he PON arnee ee ae 
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io 
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. - rt , big i aa — ‘ 4 
‘ * “S>? <> SS ioe Rh Oi tote he Meee oY, rs > +e * TN et ar ee ee Me aes ext tee > . $ 
Le Pen : DPR Gey eres 5 BF ie ee Rete Oy CRE re ae Mee Ary RES os Pe ae ® iy 
cx oa SOT Re ee . pepe Phy Lee Pe Rp ae to Re CR rr Me ea eet So) ke Re os ashe BA ooh fi een Ge) ee ne eae aes een 
y. km J - , : . 3 + a Dead ety a ed 2 SO Bi Or I os tn hy a Reo th? SES, Ne oe oa va ne 
= F . we 2 ei Ses St gs te ta ee pene Wigs 6 We zy nee 
> 4 a : 


Maeons pointing face of arch: 


Masons, 2 days, at $4...... ba ektw ween siescaxicsdiw Ss $8 00 
Laborers, 2 days, at $1.50. ..........-.. madelen vide wea iste hunes 3 00 


$11 00 
Masons setting sill: 
Masons, 2$ days, at $4.......... ec heue ont save dene eekewenues - $11 00 
Laborers, 9} days, $1.50. . .. 0.22. een e cece cece ewe ccesceee 14 62 
Horses and carts, 1 day, at $2.50. ...... 22.2 22. weceee ceccee ee 2 50 


Superintendent of works, 30 days, at $4.2... 222. 228 cece cone ce cee oe eee 12 


@eee -eeeereee@e@eeeeeseeeeeneceeeeseeeneececeseseeeecaeeeeaeeeeeetsee OSS 
eeeeeeensrteeeseeeeneeseseeeeesee ee@ee @eeeeeeeesee@eeeeneeseeseseeeee!)e OBS S @& 
@e@eeeee@eeeaePee@eeeeeneeaeeeeeeeaseeeeereaeeeenHweeeeege@eeeeeoeeeeeeeseees 


eeeee@eeee@eeeeaeeseseeestseeeeeeteeneteeeeeentee 


15 ABSTRACT I.—Tearing down and rebuilding abutments, tearing up and relaying 
logs, tearing up and relaying floor, near G street, Tiber Creek sewer. 

Carpenters, 154. days, at $3.......-......... he cceis shined een iaaes isin ei aoe $46 50 
Superintendent, 29 days, at $3... 2... 2. cee neon e ccc nee coc nes cece cece cone 87 00 
Laborers, 286} days, at $1.25 2... 2.222. oe. noe cone co ccc ccc ne cone cece seceee 357 81 
Horses and carta, 12} days, at $2.50... 2... con. cece coe cece coc cee wcee 24 56 
i i ME...  accm nceesw iodd sew dee tonnes keds shneaveseba’ tues 126 00 
I, le A, TED LINO. 5 nas conc cose cvesene davies coenete bende. coowed wane 130 50 
Horses and carts, 8 days, at $2.50... ccc. cece ce ccc cee cece cone cece coee 18 00 
3U perches stone, at $2.50 ............ cebena snbs:sthned beeen eeanraneben 75 00 
SR NIL, ncns <cnn o0cess scbabdbetigd bb ddUNSRE MES cbEnetebastas 30 00 ~ 
Sand, 10 cents DT an i:4 sen (ov senied weds Shaded adeossyantete eons auee 3 00 
Masonry, laying 30 perches stone, at $1.25......... e asedae sasdaekeheew ke ahihe 7 50 

$935 87 


ABSTRACT J.—Arch 100 feet high ; sundries paid attendant on the arch being too high at 
Virginia avenue, Tiber Creek sewer. 


Taking out logs: 
Carpenters, 1} days, at $3.00... 2... 2... ok cece cece cee e cee ceee ees = 84 A 
ne, Oh I OE En nis s ccnnins Hecccekndcd coédus epunde syaceunnes 10 00 
Clearing away earti: from between logs: 
Pe MEIN... .0k-as.. &acneen Seances buns nbeerv abuses’ &bebsnenes 15 00 
ls RED os cK an conser cdecns dubs bhbeen 5650 Sabu meeneienn ese 23 75 
Cutting down logs: : 
NS 0 SOT oss necccccenk séceekne ges euaetnepee geus seaeunceeneeen 3 00 
RNS BSUEE « wanes chess cduunscncdap Seeks ob0004 cede Sis s alebae hee . 1 2 
$57 50 


Anstract K.—Changing and putting in sewer connection “ not in plan” and after abut- 
ments were built, Tiber Creek sewer. 


Changing position of 18-inch pipe at B street: 
ason, ¢ day, at $4......... | aati cddiadink diaeee whe Cabds habah wae. 
en PSO. a ons nnn Keb bes nbn cane sdbeheuseke ba ksewasness 
Putting in 18-inch pipe at B street: 
Se EE on cack canes cnuding shvsvia wun ble seed diaw bibadedaas 
ER Fs OR Be nik his 5 ddnw< dacede ncuddenduues nauadeedus kane wane 
Putting in 4-ft. connection at C street: 
SNUG IE I ono vances «enwsus bans Aon Hes'peies pebabe NASREE Ubbs eke 
Ramee, 6 GG, OE GEO oo on adc kn ccces snginns cdacdveens nbdcnsebec ancees 
ee Ny BN OO nhc hekdne cece snes +0000 asec eke debe dudes enoees 


Sano mw of 
RISSS SS aS 


t 
» 


Foreman, 3 dayp, 00 GO scew cisincc ceeds cccccs icecccsesvdeceuths cecesvabenvs 
rs, 293 ays, at $1.25...... seeeeoeoe cs deee ooneee @eeeeeneeeeoeoeas oecoeoene@scena 2eee 


; és 


ABSTRACT M.—Laying sewer pipe and connections of same at Maryland avenue, 
Creek sewer | 


Foreman, 1 day. .. 5... 2... -000 secece cccees sade kde s week Cees dnes subenaadenes 
Laborers, 4 days, at $1.25 . ................ sowens dacesendbeencaenen een ere 
aia Finnie s dn cnen cccuonsuce caus secs eususes aie baba bee 
Laborers, 3 ys, at $1. 50. SC SCCCSCeE ceoee ceoee coos COSHSH CHES CESS SESS SESS SESS OHE8 
10 perches stone, at $2.50... 22. 2... ook eee ce cece cece ween bbs bawees nenees 
Cement, at $1 per perch - .... .... 2... 22.0. .e ee ee cee iss subiaek ca cdes Sauces 
Land, at 10 cents per perch. eC eee e COS COL S CEOSS CESS FESS SESS SCESSSS CEOSSES SEC EEEO 


z ms am en's 
s| sssecess 


30 ft. 12 by 18 inch pipe. 
ABSTRACT N.—Getting stone out of the bank of Tiber Creek. - 


1875. 
May 15. Paid R. Burnett, for same ..... Suda seend sennbs semua Rimen escccee $10 00 
July 10. Paid R. Burnett, for GAMe .... 2.2 .-- noe cece coe cece cone ceneee coor) «616: 


ABSTRACT QO. —Iron man-holes, Tiber Creek sewer. 


$25 
1 at Maryland avenue... @eeseoaneaoec eceeeeeeeoese @2e2ee @eoce eeeteeee ooo ©8268 $2080 2268 $25 
1 at E street eeee -@eeeeenoneeee@eeeeseeoeeeceaea eees 0282 @ee e@eeeecene2e ©eee ©@2e@28 2208628080680 2h 
Bricklayer, 2} days, OE Res cin cne sede nde dccccwew en oe tdemee Veunbe soqeunes. Ce 


% 
17 ABSTRACT P.—TZimber used at Maryland-avenue connection, outside of sewer, Tiber 
Creek sewer. 


2 pieces 41’ x 10” x 12’ timber, at 99 ...... 00.222 ec nee cone owes ence ceceee $18 00 


ABSTRACT Q.—Jncreased size of arch, Tiber Creek sewer. 


stone—layi cement, stone, &c., for same, at $6.50...... , 260 50 
es'a72 ore teleiee dace seek © rick’ den. bor coe, " at ~ aesgceatea #8 : 806 8&5 


tie yards excavation} 756 yards, at 40 cents ............cccceseeee 9, 708 40 


2k foot loge} 44,198 feet, At890 nen secese cece ceeeseeeceeseese 1808 84 
Carpenters’ work, spiker, laying floor, G6... ... 1.2200 cece cece ccccccccees 1,500 OO 


$56, 712 SO 


ABSTRACT R.—Iatercet ecoount. 


October 1. To 1,653 lineal feet sewer completed to date, at Risen $186, 789 00 

January 2 By sewer bonds...... we weeses coces- secs cccces 400 00 

August 19. “ cerfificate — » 1874 ........... 41,990 16 

October 2 “ do. do. menidumaiead --. 75,007 
13. 66 do. do. 8 ee ©@2e@8 @©@ees @ 22, 661 80 


31. To 3 monthe’ interest on $41,379.97 ....... 
31. “ 496 lineal feet sewer completed thie month, at §113.... 


November 19. By certificate dated November 1, 1874... ............ ccs 


1875. : 
January 14. By certificate dated November 1, 1874.......... 2... .--20 


al Ay a re - 3 ty ‘ & " ‘ . 
SS ener ey ee ea SN SLR ny eee ep ae ee ges ee yee ep 
. PAS Mey ee pe SR ae ee ET Ee ee ee OR: eer eee nee apart 
prey fs i ee : ae eae: Sara i he ; ie 
x ae : 
‘DISTRICT OF > Fi ' i : ‘ 


. 1874. 
November 30. To 2? month’s interest on $19,256.87 
30. To 372 feet sewer completed this month, at $113 


December 30. “ 1 month’s interest on $61,19287........... 
30. ‘* 217 feet sewer completed this month, at $113 


1875. 
January . 2 month’s interest on $85,81 ry ee 
31. ‘* 62 feet sewer completed this pobera at a swans eee 


February 9. By certificate dated February 1, 1875 .... ............ 2... 


‘¢ 1 month’s interest on $31,025.7 
‘‘ 62 feet sewer completed this oaks at $113........... 


March 


April . 1 month’s interest on $41,534.78 
30. ** 62 feet sewer completed this month, at $113 


May ‘¢ 1 month’s interest on $48,540 
‘S 62 feet sewer completed this sank, at $113 


June . 6 1 month’s interest on $55,546. 
ie ‘¢ 62 feet sewer completed this ween at $113 . 
1875. 


July . * 1 month’s interest on $62,552 
3 ‘6 93 lineal feet completed this seed at "$1 13 


19 August 31. ‘‘ 1 month’s interest on $73,061.78 ....... 
September 22. By certificate dated September 1, 1875 


1876. 
January 1. To 5 months’ nent: on $36,635.29 
29. By certificates dated January 1, 1876 ...... .... ...22. -.-- 


Dr. to interest January 30, 1876 


ABsTRACT S8.—Arck at railroad crossing at Virginia avenue of the Baltimore and Potomac 
Railroad Company. 


1875. 
May 31. hyo ey and driving 22 piles, at $15 $345 00 
11,242 feet —— at 2} cen ao 4 
Framing caps to on piles 
5,479 ee 8 Smt ooo nosecwaes 164 37 
£75 pounds wroug 110 75 
6 see belt bolts, at | 
104 feet oak ne sg clampe, at 6 cents 
Extra labor 


Removing track stuff, foreman, 1 day, at $38 
Laborers, 7 days, at $1 25 re 


June 7. — taken by railroad men during freshet : 
"shane stone, at $2.50 
Oe OE FR Sinden os dccncc cased nuevas smenee 
420 feet euber, at 24 Cents... ...000 .220 e200 eeee 
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The following deductions were made by auditor of the court: 


WaASHINGTON, Norember 1, 1875. 


> Ta, 8% mer =? t : 
$1.50 . eeeeeud eoes soce eeeoeedse@ 
@eaeee eoeaoeoen 2eseeeaed COGS 8OO8@ 


Heesse aad Ate va at $2.50 ... 2... 220 cone 


2. pier ey Pony eee fe 

ay a “a perches stone, at $250 coooce 
Masons, &c., la same—macons, 83} days, at $4 .... 
Laborers, 1st de oe Per day ...... 22.2 eeoe cece 
days, at $2.50 ikbuds dae ieec made 


OL per parol... 0.2.0. ceccce sece 


cents perch ................- 
‘foundation for for same : 


Ses 


Foreman, CNT wa vines cqcinss sues cans enns 
Laborers, 1 > Sepa SENS binneen inde cdeedd senke 


— ht of standing walle: 
9 x 126" x60’ $ 1303 perches of stone, at $2.50 .... §%8 129 


Laving came, $1.95 1 pene SOO Eee 174 06 
Coment used in same, & POTCR ... 0200 ccccce cose oO 


Sand used in eutauee peel... oteeae 


2 extra ri 5 Ericke a — oes @ 
at eeee ce@eeeesec @Qeeeoeses eoeaeaeesesd ©Oee ©Oeed 

pater on Se Seeeee ©€@2@2G2G8@ 2CO2OSGeGee@ oGe2eoe2s & 168 b 

103} barrels cement for same, at $1.50 ............. 16% 

42 loads sand and hauling, at 75 cents ............ 31 50 


a watchman, May 24 to September 232, 123 days, at 


Pay of carpenters, June 12 to September 1 16, 82 days, at “eee 
Pay of ‘superintendent, May a Saber ae vouus 


Pay of June late au ee@eeeaeoeose teeee08 
3,000 feet faster ied Sor street piling, at 20'0s at 20 cents ...... cece coe 
24 tons coal for engine, at $5 $5... eeece “tases S8CO SCOSS CESSES SCHOSSE OEEO 


' 


Tones 
330 00 
234 7% 
73 76 
396 50 
39 6 
78 % 
179 37 


Add 20 per cent. for advancing money ...... ....0. ..sc0e cocccees 


— material taken during freshet.... .... ........-<e $72 90 

Less item of tearing down and rebuilding top atarch. 101 7% 
[ees error in acheaaien of itew $179.37..-... nek wekene 31 
toe ee teen & San Seer 41 days, at 


Pins cond natiine seen wells duus one yok saneabnbianeees 108 50 
Lees pas of superintendent, 114 days, allowed 26} ree 


pe, ce allowed 18 days, st $2. 108 00 
Lass seul, “at toon allewen tame, 26 OD ....o cee ccceusees 90 00 
Less 20 per cent. for advancing, allowed 10 per cent. .. 715 31 


$1,532 77 


Add error in extension of bauk’s bill .......... $10 a0 
BR CRIS cccind s0cdbd thes mdivcecdecss Hine. 38 


$1, 467 30 
Amonont due, as per auditor’s account... .... 2.2... «222. ---. $6,147 41 
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21 II.—General traverse.—Filed Sept. 6, 1880. 


And now comes the Attorney-General. on behalf of the District of 
Columbia, answering the petition of the claimant herein, denies each and 
every allegation therein contained ; and asks judgment that the petition 


be dismissed. 
THOMAS SIMONS, 
Assistant Attorney-General. 


22 II1.—Piea of set-of.—Filed April 5, 1882. 


And now comes the Attorney-General, on behalf of the District of 
Columbia, and, for a further plea, says: 


1. That at and before the institution of this suit the claimants were, 
and still are, indebted unto the defendant in the sum of $82,176, which 
the said defendant prays leave to set off and recoup against any demand 
the said claimants may have against the said defendant. For that the 
said claimants became indebted unto the said District of Columbia, on or 
about the 4th day of March, A. D. 1874, for 7,176 perches of stone which 
- the defendant sold and delivered to the claimants, at and for the sum of 
$1 per perch, amounting to $7,176; but the claimants, though often 
requested so to do, have not, nor has.any one iu their behalf, paid the said 
sum of $7,176, or any part thereof, but so todo have hitherto wholly neg- 
lected and refused, which said sum the defendant claims to set off against 
the said claimants’ demand. 

2. And for that the said claimants, in and by their said contract sued 
on in this cause, stipulated and agreed that in the construction of the said 
work that the inside of the sewer face of the walls should be rough-dressed, 
and up to the springing of the arch no stones should be less than 8 inches in 
height, nor less than 5 cubic feet, and that at least one-fourth of the stones 

should be bond stone; that the skew-back course should be composed 
23 of stones of the width of the wall in one dimension, and in length 

not less than 4 feet ; but the defendant avers that in the construction 
of the said work an inferior class of masonry was substituted by the claim- 
ants, and of less cost and value, in this, that the inside sewer face of the 
walls were not rough dressed, and that no skew: back course of stone 
was, as above described, used, nor was the masonry constructed of stone 
of the size of 5 cubic feet or over, nor was one-fourth thereof bond stone, 
and the defendant avers that by reason of these deficiencies in the con- 
struction of the wall, the cost and value of the wall was reduced at least 
$10 per linear foot, amounting to the sum of $35,000, which sum the de- 
fendant claims the right to recoup from the said claimants. 

3. And for that by the terms of the contract as aforesaid, and as part 
thereof, the claimant was bound and uired to fill the canal for the 
whole length of the said sewer, but the said claimants wholly failed so to 
do, and that the reasonable cost and expense of so doing, which the de- 
fendant afterwards was compelled to do, amounting to the sum of $40,000, 
which said sum the defendant claims the right to recoup and recover of 


the said claimant. 
THOMAS SIMONS, 
Assistant Atlorney-Generul. 


Aad ecb eimat Gf ee te plication | left 
pleas of set-off says: 

1. That the claimants did not purchase the said 7,176 sakes of stone: 
from the defendant, and that the claimants are not. indebted to the ¢ 
fendant as alleged. | 
' 2. That the inside sewer face of the sewer walls were. constrected. as 
required by the terms of the contract sued on in this cause. That the 
stone used in constructing the walls of the sewer up to the springing of 
the arch was of such character and size as to be acceptable, and was ac- 
cepted under the terms of the aforesaid contract. That the skew-beck. 
course was constructed in a more durable manner, and the material. used. 
better suited for the pu than required by the technical terms of th 
contract, and were entirely acceptable to the officers in charge of the work. 

3. That the claimants did nie the canal where required to do 80 by te 
terms of the aforesaid contract. 


bidaeamisay for Claim , : = 
JOS. G. LOANE, - ae 
One of the firm of Gallaher, & Oo., Loew's 


The matters: and things set forth in the. foregoing repition i 
25 _—are true to the best of my knowledge and belief. fe 


Sworn before— 
[sEax.] 


SraTE OF MARYLAND, 
City of Baltimore, to wit: : 
On this fifth day of May, A. D. 1882, before the subscriber, a ; 
public of the State of Maryland, residing i in the city of sibr,« nom 4 
commissioned and qualified, pereonall came. Jos. G. Loane, one of the 
firm of Gallaher, Loan & Co., and made oath that the matters and oe 2 
set forth in the foregoing replication are true to the best of his fe 


& belief. 
In testimony whereof I have hereunto set my hand and affixed ny dedkes 


notarial the day and year above written. 
_ [SEAL.] W. 8S. WILKINSON, 


| Notary Public, 
26  V.—Findings of fact and conclusion of law. 
FINDINGS OF FACT. 


This case having been heard before the Court of Claims, the court, —_ 
the evidence, finds the facts to be as follows: 


I, 
PLAN AND HISTORY OF TIE SEWER. 


The Tiber Creek, prior to the year 1871, was a natural stream of water — 
flowing through ss city of Washington and a into what was 
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and Missouri avenues, and by that in the Eastern Branch. 

Among the improvements projected by the Board of Public Works was 
that of utilizing this stream in connection with the sewerage system of the 
city, and the general plan adopted was that of constructing a main sewer 
of masonry and “eek spor along its course, through which the stream 
should flow, receiving and conducting the sewage from lateral connections 
on either side. ; : 

It was constructed for the most part in sections by contract with different 

rties, and the part here in controversy was the final or outlet section. 

t was commonly styled the Tiber Creek sewer or arch. 


IT. 


DESCRIPTION OF THE PART OF THE SEWER BUILT BY FORMER CON- 
TRACTORS. 


On and before July 14, 1873, a portion of this sewer had been com- 
leted, which (so far as is here material) extended from the north side of 
ennsylvania avenue, across the Botanical Garden, into Third street, and 

along and under Third street to a point 3 feet north of the south building 
line of Maryland avenue, at which terminus the sewer was (so far as here 
material) of the following construction and size, namely: The side walls 
were of masonry, about 3 feet high and 5 feet 6 inches thick, supporting 
an approximate semi-elliptic arch of 30 feet span and 7 feet 10 inches rise. 
The extrados of the arch, including the skew-back course, was backed up 
with rubble masonry to the level of its crown. | 

The timber sleepers for the foundations were 41 feet in length. 


27 ITI. 
Contract with Gallaher & Smith. 


Proposing to continue the sewer to its outlets with the same construc- 
tion and size, the Board of Public Works, on July 14, 1873, sent the fol- 
lowing written proposal to H. L. Gallaher & Co., consisting of Hugh L. 
Gallaher and Edwin H. Smith : | 

BoarRD OF PuBLIc WorRKs, 
Washington, D. C., July 14, 773. 
Messrs. GALLAHER & Co. : 


GENTLEMEN: The contract for continuing the Tiber sewer from its 
resent terminus at Maryland ave. and 3rd st. SW., along the line of the 
ashington Canal to its junction with the James Creek Canal, has been 
awarded to you. The size and manner of construction of the sewer will 
be the same as that of the portion of the same sewer constructed on 3d st. 
SW., and will be paid for at the rateof one hundred and thirteen (113) 
dollars lineal foot, payable in sewer certificates issued under act ap- 
proved June 26, 1873, entitled “ An act creating drainage and sewerage 
sections in the cities of Washington and Georgetown, in the District of 
Columbia, and providing for the payment of the construction of sewers 
and drains therein by assessments and issuing certificates therefor.” 


” 
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then known as the Washington Canal, on Third street west, between Maine | io :¢ 


’ the James Creek 


hundred pore mat pore, tee ~witem. 
mortar of tt son hen property oy soa the ok of the Haitians 
Putomac R. R: to be temporarily located over es siles driven 
old bed of the Washi Canal 0 at allow of the ¢ inectior 

sewer with the James: , 

The work to be cael ouk within ten 10) days, and complied w 
six (6) months, and subject to the approval of the engineer and ne 
of the superintendents. 

A penalty of (100) one hundred dollars will be charged fas ca x 
pis day the work shall be in progress after the expiration of the six 
mo ? 

You will notify the Board by return mail of your acceptance or reo. | 
tion of this contract. a 

Very respectfully, 


ALEX. R. SHEPHERD, V. P. ag 
These parties replied as follows : 


OFFICE = PENNSYLVANIA AVENUE, 
ashington, D. C., July 14th, ete: 
Hon. ALEX. R. SHEPHERD, 


V. President Board of Public Works: 


Srr: Your letter of this date notifying us “that the contract for. ¢ oon- 
tinuing the Tiber —e from its present terminus at Maryland ave, and 
3rd st. SW., along the line of the Washington Canal to its junction.: with 

Seni has been awarded to you,” has been. received... mags 

In reply we have the honor to state that we do hereby accept the con- 
tract, subject to all the conditions and requirements set forth in your lett 

Cordially thanking you and your honorable Board for the confiden 
reposed in us, we pledge ourselves to use every effort and resource at our. 
command to give entire satisfaction, and to complete the work in the most : 
substantial, durable, and skillful manner. | ‘ 

Very respectfully and tiuly, your ob’d’t serv’ts, 
. L. GALLAHER & CO. - 


A contract, bearing date July 19, 1873, was executed. between said pa 
ties which (s0 far as material) is in the same terms as that:of the clair 
ants’ set forth in the petition, under which Gallaher & Smith commenced 
the work. 7 

Before they commenced it Sumner H. Bodfish, an assistant under Adolf : 
Cluss, the District engineer, was instructed to give the. eee of the sewer, 
to be laid out with the same dimensions as of the sewer, which: - 

he did in the summer of 1873. It was proposed, , to de- e 
28  viate from the contract, by which the Basis sess of the sewer’ 

was to follow and be laid in the bed of thecal os ane 
by a curve from the point of connection on the westerly: bank and then 
proceed parallel with and along said bank to the terminus, as shown on » 
the plan annexed to the claimants’ contract. This course was recom- 

mended by Bodfish, wii Supt repo oo 
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IV. | 
Claimants buy out Smith and renew the contract. 


About the time of giving the grade Gallaher applied for a plan of the 
sewer showing, among other things, the thickness of, the spandrel walls, 
and said Bodfish made, by direction of the engineer, a plat or working 


drawing of the structure in transverse section, exhibiting its form and di- . 


mensions uccording to a fixed scale, and representing a structure similar 
to that of the said completed section at the point of connection aforesaid. 
Gallaher & Smith then proceeded with the work in accordance there- 
with, and completed some part of the excavation, and procured and brought 
on the ground material, but had not constructed any portion of the arch, 
when the claimants, Joseph G.and Henry E. Loane, bought out the in- 
terest of said Smith, and such proceedings were had that the said contract 
was, by agreement of the parties, canceled, and a contract in similar terms 
executed on December 22, 1873, by the said Board with the claimants, as 
cumposing the firm af Gallaher, Loane & Co., which contract is set forth 
in claimants’ petition. | : 
| wv. 
Claimants built 680 feet before the Board of Public Works was abolished. 


The claimants, on entering into said contract, received from said Galla- 
her & Smith the said working plan. It represented the plan and dimen- 
sions of the several parts of the structure of said sewer to be built under 
their contract, and was similar to the previously completed section with 
which it was to connect, as provided by the contract, and was the plan 
under which the work had been commenced and carried on. 

They proceeded with the work in accordance with said plan, and with- 
out calling the attention of said Board to any alleged or apparent varia- 
tion of the same from the contract, and constructed tbe flooring, masonry, 
and arch according to the dimensions appearing thereon, and had finished 
about 680 lineal feet thereof when the said Board was abolished by act of 


yr ae of June 20, 1874. | 

680 feet was constructed under the direction of the District engi- 
neers, but neither they nur the Board of Public Works intimated to 
claimants that the work was not progressing to their satisfaction, and in 
accordance with the former sample work, in which the skew-back was con- 
structed of rubble masonry. —_ 


29 | VI. 
Change in skew-back directed by Horie. 


Under the new form of government establised by that act for the District, 
Richard L. Hoxie was detailed as engineer on July 6, 1874, and forthwith 
made a careful examination of the work being done by claimants, as to its 
character and conformity with the specification of the contract, in the pres- 
ence of one of the claimants. 

He found that generally it was being built in conformity with the speci- 
fications, but there were several departures. The flooring and sleepers were, 
as he thought, inferior to the quality required ; the masonry was not strictly 
in conformity with the specifications ; there were too few bond stone used ; 


what attracted his attention and was of the most ie ‘ 
and mortar, while it ‘should fa x, = pi he € ought, of. h 
mension stone. He called the attention of the ‘present to. — 
leged variations, and particularly to the skew-back, Ww ich he w 
structed of dimension stone. He was informed that to procure # 
would cause considerable delav in the prosecution of the work. _ There eup rn 
he directed that the skew-back might be made of brick, and sided 3 
should make a deduction in price, but named no sum. | ter claim, 
ants proceeded with their work, making the skew-beck of brick, under th “4 
direction of defendant’s engineers, without further complaint. 35 


VII. | 
Deduction in price and protest. 


In August, 1874, the claimants applied for measurement. of the-w 
so far as completed, ‘and a partial payment. The engineer, on As 
1874, transmitted to the Boa rd of Audit, which, by the act of . une.2 
1874, was charged with settlement of such accounts, the following wt 3 
ment, with the measurement requested : 


ENGINEER'S OFFice, District OF Convuara,; 


Washington, Aug. 14, 1876, 
To the honorable Boarp or AvuDIT: & 


GENTLEMEN: I have the honor to transmit herewith measurement 
date upon contract No. 1012, Gallaher & Loane & Co. a 

Wi th this measurement I submit the following, which, in my 
should be deducted from the same: The contract requires ‘the inside 
face of the stone wall rough dressed, and a skew-back stone not less than 

a 3-foot 6-inch bed, and in length of not less than four feet. Thongs nN 
quirements of the contract have no: been complied with. The y 
as required by the contract, was estimated by the late B. of P. W. ¢ 
which estimate was made the basis of the contract) thus : 


To w ich was added 25 per cent. for contingencies on account of = 
constructing the sewer in the bed of the stream..................... 1 1% 


This figure was still more increased by the allowance of 1 
on ~ of the failure of the Board to pay in cash, thus ing the 
rch of masonry $10.18. — 
30 P The kind of masonry actually built would have been cotimated 


thus: 


25 per cent. for contingencies ..........s..0.ccsssssseesesseeseceseeesesees, oe 


16,4, per centum for discoutt..... sna lochesnstscevelnssee 
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Deduct this from the cost ($10.18) of masonry required, exhibits a dif- 
ference in the value of the masonry of $1.45 per perch, and there being 
perches per lin. foot of sewer, of $8.94 per lin. ft. of sewer; total de- 
duction $8.94 x 496.35 = $4,437.37. | 
_ Very respectfully, &c., 
, : : R. L. HOXIE, 
Lt. Engineers, U. S. A., and Engineer D. C. 


The Board of Audit audited the said account with a deduction of $8.94 
per lineal foot from the contract price, in accordance with the statement of 
the engineer. : : : : 

The claimants received the partial payment, but filed with the Board of 
Audit the following protest, by their attorney : 


OrFice BoaRD OF AUDIT, 
, Washington, D. C., Aug. 14, 1874. 
To the BoarpD or AUDIT: 


Messrs. Gallaher, Loane & Co., whilst protesting against the pro 
deduction as recommended by the engineer, ask that certificates may be is- 
sued for the amt. he admits to be due, reserving for future consideration 
the question of thededuction. This is in accordance with the views of the 
engineer, as I understand them. I proposed to furnish evidence to him 
against any reduction if he considered that the matter came up now for 


final settlement. But he declined to receive the testimony on the ground — 


that this would not be a final settlement for so much of the sewer as was 

now finished. 
Respectfully, 7 

MONTGOMERY BLAIR. 


The engineer continued to return the various measurements thereafter 
made to said Board of Audit with a like deduction of $8.94 per lineal foot 


from the contract price, and the claimants to receive them under their 
former protest. . 


VIII. 
Length of sewer built and payments. 


The portion of the sewer built by the claimants was 3,184.4 feet in length, 
and at the contract price, $113 a lineal foot, amounted to $359,837.20. 
Upon this amount the claimants have been paid $324,400.71, leaving un- 
paid $35,436.49. 


IX. 
Lateral sewers. 


Prior to the construction of said section of the sewer the sewage of the 
adjacent region was discharged in said canal by lateral sewers, and among 
these were the following, the outlets of which were in the easterly bank or 
wall of the canal, namely: A lateral sewer discharging in the canal at Del- 
_ aware avenue; also, like sewer at Cand E streets, at Marvland avenue. 


$530.72. 


ing omer 
for extra work cag in a coc A, B, G and rice 


ENGINEER’s Orrics, Dierricr oF Oonstenas 
ashington, 


meitinacentes 1875. 
Mess. GALLAHER, LOANE & Co., City: : 


GENTLEMEN: You will please commence as soon as the water ist ari 
into the sewer at Md. ave., to take 1p all connections a biine 
canal, and carry them across the bed of the canal, in order that filling | 
‘be commenced at once. : 

By order of the engineer : 

FRANE’N T. HOWE, 
Chief 


The length and cost of these lateral sewer extensions are as follows ras 


Delaware avenne sewer (Abstract A), 80 feet.............0c0000. $4053 
C street sewer (Abstract B), 73 feet.............s006.-secccsccseseee Ly OOM 4 
E street sewer (Abstract C), 170 feet .........secscccscsecceneccreee 3) 408 & 
Maryland avenue sewer (Abstract M), 30 feet... pose coccseéecdesene. > EE 


Total length, 353 feet; total cost........ccccesscccsssssseres 


Claimants also made some connections of lateral sewers at Bi aca’ 
streets (Abstract K), at an oupenes of $40.25. It does not a 
the connections were for the first time required to be made after the af 
ment walls were built, as alleged. xR 


x. 
Apron wall and extra foundations. 


The outlet of said sewer was in what is known as the re 
Canal, the head of which was near but not connected with the said bi 
ington Canal. The flow and fall of the water at said outlet was such | 
the sewer would not have been left in a complete or safe condition 
terminus had not been constructed with what is called an I, 
ing a wall of masonry su — nea terminus for the water to flow. ov 
and carried down tothe said James Creek Oanal, to protect-1 
sewer from being undermined aoe by the flow and fall of the 
This work was performed by claimants under direction of the eng 
neer, and forms the subject-matter of the claim for extra work set fot ft 
Abstract D in the petition. Cost, $669.50. Ss 

As a part of the same construction and for protection ofthe end of the 
sewer the abutment walls were supported by extra foundations of n f 
and timber on each side back from: the tereatons, fortaing the on pject-ma te 
of the claim for extra work set forth ia Abstract E in ther | 
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XI. 


By direction of the engineer the claimants constructed a cut-stone facade 
at the terminus, forming the subject-matter of the claim for extra work 
set forth in Abstract H in the petition. The reasonable cost was 
$1,852.69. 

32 XIT. “ 


Mistake of grade. 


The course of the sewer as planned was intersected by the embankment 
and tracks of the Baltimore and Potomac Railroad at a point near G 
street, and before undertaking the construction of the sewer through the | 
said embankment, the claimants having constructed the part of the sewer 
immediately north of said railroad track, applied for and obtained the true 

rade for 125 feet south of said track, which was surveyed by David E. 
McComb, and pegs driven along the center line, and a plat of the grade 
given for the contractor’s guidance. | 

Be some mistake, the fault of the claim.nts, about 125 feet of sewer 
was constructed along the line of said grade, but on different and errone- | 
ous grade, and when the error was discovered the brick arch had been 
completed as to a part and as to a part the side of walls of masonry and | 
flooring only. eo 

The claimants were required to rectify the erroneous construction, but — ; 
were spared the labor and expense of tearing down and rebuilding the le 
completed work, and permitted by the engineer tu bring the sewer in that | 

‘ 


portion tu grade by luwering the floor and putting in a brick invert, the 
expense of which change constitutes the charges for alleged extra work set 
forth in Abstracts F and I to the petition. "Where the arch had not been 
built the claimants were required to take up the abutments, flooring, and 
logs so far as laid at the wrong grade, and the expense of this change con- 
stitutes the charge fur alleged extra work set forth in Abstract I to the 
tition. : 
ier this work wa: begun, the engineer changed the plan of it, and the | 
extra cost set out in Abstract I was thus occasioned by the defendant. The 
amount is $57.50. 


XITI. 
Temporary dam. 


The sewer was completed from the northerly side of the railroad track 
and connected with the upper section at Maryland avenue, so that the 
water and sewage ran into the claimant’s section, instead of the canal, be- . 
fore the connection through the embankment of the railroad was con- 
structed, and this made it necessary to provide in some way for the tem- 
porary diversion of the said water and sewage into the canal above the 
railroad. This was accomplished by a dam which the claimants built 
across the sewer for their own convenience in the work, whereby the con- 
tents of the sewer were turned into the canal until they could complete 
the portion below. The expense of this constitutes the charge for alleged , 
extra work set forth in Abstract G to the petition. ion 


-o 


The claimanta, atthe request of the defendant’s engineer, cleaned ~T 
33 the Tiber Creek sewer, at acost of $45.87. It does not appear 


ants, nor that its removal was for their benefit or convenience. This 
constitutes the claim in Abstract S of the petition. st a 
XV. 
Man-holes. 


Two iron man-holes were built in the sewer by the claimants, at an ex ‘ ce 
pense of $61.75. Theclaim is presented in Abstract O of the petition. ~ 
All properly constructed sewers have man-holes, and generally about 200 
feet apart. , Bs. 


XVI. : 
Under Baltimore and Potemac Railroad track. — ; 
When the work on: the sewer was approaching the track of the: Ball 


more and Potomac Railroad, the company filed” its bill in the suprean 
court of the District of Columbia against both parties to this suit, pra} ring 
that the claimants provide a temporary support for: the railroad track 
while building the sewer, and build the sewer in stich a manner as: 
furnish a safe, permanent ruadway for the running of trains. The claimic 
ants were temporarily restrained from pruceeding with work on the sewel 

and, on the motion to dissolve the restraining order, were required. ii 

constructing the sewer to proceed with the work in accordance with th 
prayer of the bill; the question of the liability for the extra expens 
thereby incurred being reserved for the final hearing. The work of com 

structing the sewer under the railroad was done in accordance with this 
order, and the extra expense of so doing it was reported by the anditor of 


the court to be $6,147.41. On the final hearing before the court below 3 
was decreed that the Baltimore and Potomac Railroad Company was net 
— for this sum, and on appeal to the general term ree was 


This claim is presented in Abstract S of the petition. 
XVII. 
At the Maryland avenue connection the claimants furnished at the re- 


uest and for the use of the defendant, two sticks of timber worth $18.” 


t does not appear to have been required hy the contract. ‘The ola is 
presented in Abstract P of the petition. An 


x 


Flay Oe TS 


COUNTER-CLAIM. 
XVITI. 


Stone in the canal. 


In the banks of the old canal was a quantity of stone estimated by the 
engineer, at 7,176 perches, belonging to the defendant. In relation thereto 
the following correspondence occurred : 


WasHINGTON, Feb’y 20, ’74. 
Hon. HENry WILLARD, 
Vice-President of B. of Public Works: 
Dear Sir: We will pay you one dollar per perch for all the stone in 
the old canal from Marvland avenue to the mouth or terminus of the canal. 
Respectfully, your ob’d’t servants, | 
GALLAHER, LOANE & CO. 


34 Marcu 10, 1874. 
Messrs. GALLAHER, LOANE & Co., 
No. 356 Messuori avenue : 

Srrs: In reply to your letter of the 20th ult., offering $1 per perch for 
stone in the old canal from Maryland ave. to the terminus of the canal, 
ZI am directed by the Board to inform you that your offer for the stone is 
accepted, but in removing the same the old channel must not be obstructed 
thereby until the new sewer is ready to receive the drainage. 


Very respectfully, : 
CHA’S S. JOHNSON, 
Secretary. 


It does not appear that the claimants had any need of. the stones or any 
purpose in the purchase of them other than to use them in the walls of 
the sewer. . 

The claimants dug out from the banks of the canal about 100 perches 
of stone and n to lay them in the walls of the sewer. They did not 
prove to be fit for these walls, and the engineer forbid their use. There- 
after no more stones were tuken by the claimants. A few that were du 
out of the banks and not used in walls, were — used by the de- 
fendunt. The remainder were left as before in the banks of the canal 
which was under the control of the defendant. What became of them does 
not appear. | 

To dig out these stones cost the claimants $25, which amount they have 
charged up to the defendant in Abstract N. 


Steam pump, sewer-pipe, and gravel. 


- The defendant sold to the claimants one steam pump for $1,000, a 


quantity of sewer-pipe for $366.50, and gravel for $12.50. No arrange- 
ment appears to have been made for the payment of these items, from 
which it appears that it was the intention of the parties that they should 
be credited upon the contract. 
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The claimants did not all the Wa om 
eocth of the moth pass of the sewer fo south ond 

against the sewer walle in its new location 
The reasonable cost of filling the cana was $12,711. 


CONCLUSIONS OF LAW. 


Upon the foregoing findings of facts the court decides as conclusions of 
aw: 
That the claimants are entitled to recover upon their several claims the 
sum of $48,935.74. 
That the defendant is entitled to recover upon the connter-clainae the 2 
sum of $1,479. i 
That upon the whole case the claimants are entitled to j in the = 7 
sum of $42,456.74, due and payable as of January 18, 1876. : a 


35 VI.— Opinion of the court. 


SCOFIELD, J., delivered the opinion of the court: : a 
December 22, 1873, the claimants contracted with the Board of Public --= 
Works to build the unfinished part of the Tiber Creek sewer. Under 
this contract they constructed 3,184.4 lineal feet. The contdact was 3 
$113 a lineal fost: Thé work done at this rate amounted nigseb ar — 
They were paid thereon $324,400.71, leaving an se of 
$35,436.49. Se 
The defendant objects to the payment of moet of this Wiis 
that in the construction of the sewer the claimants made certain 
from the specifications of the contract, whereby the cost to them and the 
value to the defendant was lessened at the rate of $8.94' 0 lineal - foo 
The whole amount of deduction claimed on this account is $28,468.55 
This defense will be considered in connection with the next stated items a 
the claimants’ demand. ee 
Under instructions of the defendant’s engineers, claizeiaias built the arch 
of the sewer 7} feet in height, laid the foundation tirabers and plankia 
41 feet in length, and built the abutment walls 5} feet thick ; ; where 
the contract required 1 foot le-s for the height of t Fees: 
the length of the foundation timbers and p king, and, 
feet less for the thickness of the abutment walls. 
sewer cost the claimants $56,712.59. : 
Before examining these two items of the claim and the defenses pe 
it is proper to obeerve that the contract is very im y drawn. Itp > S. 
vides that the arch shall have a 30-foot span and the abutment walls shall 
be 53 feet thick, but the foundation timbers and planking a or be 37 feet = = 
long. It provides that the abutment walls shall be built upon thetimbers 7 
and planking, but the latter shall extend only from the the inade of one wall = 2 
to the outside of the other. It provides that the rise of the arch shall be — 
6 feet 6 inches, and shall co in size to arch already it, warn 
had a rise of 7 feet 10 inches. It provides that the skew-back coursesnall = = 
be of the same thickness as the abutment walls, to wit, 3 feet 6 inches, 
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although it elsewhere provides that the abutment walls shall be 5 feet 6 
inches in thickness. me things that should appear in the specifications 
are entirely omitted, and some things that do appear ate stated in very 
doubtful language. Apparently the scrivener wrote the contract without 


i@ 
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without fully knowing what the scrivener had written. | 
Fortunately, there is one:clause in the contract which, with the action 
_ of the parties thereunder, enables us to ascertain their intention. 

The sewer had already been partly constructed by other parties. The 
claimants were tu begin where they left off. The construction and size of. 
the new work by the terms of the contract were to be similar to the old. 
The abutment and skew-back walls of the sample work here referred to 
and called for were 5 feet 6 inches in thickness; the sleepers were 41 feet 
in length, extending from outside to outside of the abutment walls, and the 
skew-back course was built up of rubble masonry. The defendant fur- 
nished a working plan for the claimants to fullow, which, so far as it went, 
corresponds so the work of the sample. The claimants, without objection 

or other requirements of the defendant, constructed the sewer sub- 
36 stantially in accordance with this working plan and the sample 

work. They did what apparently they supposed the contract re- 
quired them to do, and thus furnished us with their understanding and 
construction of it. 

Thus the claimants proceeded with their work until about 680 feet had 
been completed. It was done under the supervision of Mr. Cluss, the 
District engineer, and his assistants. No complaint was made on either 
side. The contractors seemed content to make the enlargement and the 
defendant content with the quality of the work. Both, it is believed, sub- 
stantially followed the snails and the working plan, but in some respects 
differed from the provisions of the contract. — | 

Then came the act of June 20, 1874, bv which the Board of Public 
Works was abolished and Commissioners appointed. Lieutenant Hoxie, 
of the Army, was detailed as District engineer. His first business was to 
examine the Tiber Creek sewer. It does not appear that he ever exam- 
ined the sample work. He saw, however, that the work was not being done 
as well as the contract required. He particularly objected to the skew- 
back course. He required, as did the contract, the use of dimension stone. 
He was informed that the procurement of such stone would cause delay. 
He finally directed them to construct it of a certain kind of brick-work. 
At the same time he notified the person in charge, supposed to be one of 
the claimants, that he should make a deduction in price, but named no 
amount. He reported his action to the Commissioners, who made no ob- 

jection. Thereafter the work proceeded to completion under Lieutenant 
Hoxie’s direction. 

When the engineer came to make estimates for partial payments he de- 
ducted $8.94 a lineal foot for this change in the work. The claimants 
protests, and the dispute remains unsettled. 

Here, then, are two important variations from the written contract, one 
in the size of the sewer and the other in the quality of the work. The 
one to the disadvantage of the claimants and the other to the defendant. 
Both were according to the working plan, so far as it went, and according 
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fully knowing what the parties had agreed upon, and the parties signed it 


to the sample. In this way 680 feet were completed to the apparent satis- - 


nyo! 


the tion of trideesaty them to sccteed, but to save time nd fectlitate 
wake: It was for the defendant’s convenience, to avuid delay, We thiak 
the work was done, substantially, in conformity to the sample work and ¢ 
working plan, and therefore t the claimants’ demand for $56,712.6 
on the one hand, and the defendant’s deduction of $28,468.53 on the bye 
By direction of the defendant’s s engineer the claimants conat a 10 
lateral sewers, whose united length was 353 feet, and whoee: united a 
was $5,525.19. The facts are stated in Finding IX. The defends aint 
that the claimants were bound by their contract to Repose these cowed 


sewers. Its location was su uently changed bya aereoment cof = 
the parties. It is said that this =< so favorable to pimanis— 
that they could well afford to construct the extensions under or ty tract 
price. That may be so, but as the parties did not so wees the ert sa: = 
not supply the omission, by a strained and arbitrary construction. - The - 5 
defendant ped fies the claimants the reasonable cost, which is 


” tthe claim of 940.05, ak aleo presented i in Finding IX (Abstract K}, should 
not be allowed because it was required by the contract. The finding dis- 
proves the allegation that the connections were not ordered until after’: vig 
abutment wall was constructed. ey 
The Tiber Creek sewer discharges into the James Creek Canal with . 
fall of 7 or 8 feet. The ground at this point is of sand and 
softearth. To protect it against the flow and fall ‘the sewer drei 
age, the claimants built, by direction of the engineer, extra foundatioa 
he. the abutments and a pA ors aera! apron wall of masonry at’ right. 
angles to the sewer and the terminal sleepers. The one coat’ 
$669.50 and the other $530.72. This work was absolutely necessary t 
revent the sewer from being undermined. Which party Y shall ay fc 
it? The grade of the sewer was given when the contract was made. Dy 
the terms of the contract the claimants were required “in a oe id 
substantial manner * * to build and complete * * * or.” si 
The $113 a foot was to be paid— — 
a full compensation for furnishing all the materials <d labor which: = 
be required in the prosecution of the whole of the work to be -~ ee 
oa er this t, and in all respects complete the same.” ne ae 
In the j sat the court this work was necessary for the eom letion — 
of the sewer “in a good, firm, and substantial manner.” ‘The claink nS 
were properly required to make it at their own cost. ost. The facts are stad” 
in Finding x. 
The claimants also constructed, at defendant’s request, as shown it 


Finding XI, a cut-stone fagade at the terminus of the sewer at an expense 
of $1,852.69. It was merely ornamental, not required by the. contract, 
and the defendant should pay for it. 

In Abstracts F and I of the petition the claimants present two bills, 
the one for building a brick invert, and the other for tearing down and re- 
building certain abutments. This work was done to correct a mistake in 
the grade, not discovered until after considerable progress had been made 
in the work. The party in fault must bear the loss. It appears by Find-— 
ing XII that it was a mistake of the elaimants. The portion of this ex- 
pense set out in Abstract I, amounting to $57.50, was occasioned by a 
change in plan by defendant’s engineer, and this amount should be paid 
by the defendant. | . 

The claimants built a dam at Virginia avenue to divert the drainage of 
the sewer into the old Washington Canal at that point, to enable them the 
better to work at and complete the portion below. It appears to have 
been done for their own convenience. For this reason, and also by the re- 
quirement of paragraph 6 of the contract, they must bear the expense of 
it. The facts are stated in Finding XIII. 

The claim of $45.87 for isan Maryland avenue sewer was for 
28 work done at the instance and for the benefit of the defendant, and 
was extra to the contract. It should be allowed. | 

The claim forthe cost of man-holes, as shown in Finding XV, must be 
rejected. It is notextra work. The claimants were required by their con- 
tract “to complete the sewer ina good, firm, and substantial manner.” 
Without man iiies it would be neither good nor complete. 

The claimants present a bill of $6,147.41 for extra expense in construct- 
ing the sewer under the track of the Baltimore and Potomac Railroad. 

he contract contains these words: _ | | 

“It is further agreed that all loss or damage arising out of the nature 
of the work to be done under this agreement or from any unforeseen ob- 
structions or difficulties which may be encountered in the prosecution of 
the same, or from the action of the elements or from incumbrances or in- 
juries to individuals, property, or otherwise on the line of the work or ad- 
jutant thereto, shall be sustained by the said contractors.” 

The claimants thus covenanted to sustain all loss arising out of injuries 
to property, and the decree above referred to settles the question that the 
disturbance of the Baltimore and Potomac Railroad line was an injury to 
the company’s rights of property. It is very probable that neither of the 

rties at the time of the contract took that view of the railroad’s right, 

ut that fact cannot affect the construction of the contract. 

The claim of $25 for getting out stone from the banks of the canal, as 
shown by Finding XVIII (Abstract N), cannot be allowed, because it 
was not done at the request nor for the benefit of the defendant. 2 

The claimant furnished at the request and us2 of the defendant, as ap- 
pears in Finding X VII, two sticks of timber valued at $18, which does not 
appear to have been required by the terms of the contract. This amount 
should be allowed. . 

The defendant charges the claimants with a quantity of stone estimated 
at 7,176 perches. It appears by the correspundence shown in Finding 
XVIII that the claimants pro to purchase the stone at $1 a perch, 
and that the defendant accepted the offer with a slight modification. The 


. hg Save eh ee ee ie ape 
sy » Pek nae SOP cit ot © ie Paw " 
% ete SS eagles ie tee - Lg . 

she hey : Sater Lge: Sore nT 2) Greg ms ree LT ey Be ¥ 

ate & wae! SF Re Bs pts ee arts RS De ae ES, « 
a3, de. 4 Sr iy Ay aS del 5 of ee y Pgs 7, 23 + & 

a a il cant eT A ge a i ee 
Re os m Rahs 
Z 


of the canal, which was under the control of om defendant. What b ont 
a oe 

The court holde the claimant should only be required to py for. 
the stone actually taken, which amounted to $300. . see 

The claimants purchaeed of the defendant a grad worth 8 for $1 100, a. 
og uantity of sewer-pipe worth $366.50, and some $12.50 ;. 

l, #1379, As no provision was otherwise t. it 
to be presumed that it was intended to be credited mow Foi 
this reason the amount should be deducted from the claim. i 

The defendant claims $12,711 damages for the failure on the 
39 _— part of the claimants to fill up the old canal. The clause of thi 
Bs contract relied upon to sustain this item of the counter-claim is as 
ollows : | 

“The contractors will be required to procure at their expense. all the 
filling required to close the canal at the sides of the above-named sewer 
for the width of Third street, and from a pales 03 of forty bey p vag sr 
the north part of the sewer to the south end thereo » dep 
two (2) feet above the crown of the masonry as Ske 1 in pip lan.” 

By the original contract the sewer was to have been built in the bed of 
the old canal. In that case the claimants were required to fill up the nar: 
row spaces between the walls of the sewer ae the banks of the canal. 
When the location of the sewer was changed this provision had no appli- 
cation to the canal, but became icable to the sides of the sewer as else- 
where located. There is no com t that this filling was not perl 
done. This item of the. counter-claim cannot be allowed. ee 

By these conclusions of the court the claimants are entitled to recover a: 
upon their several claims the sum of $43,935.74. The defendant is ¢ 
titled to recover upon the several counter-claims the sum of $1,479. 
Upon the whole case the claimants are entitled to judgment i in the sum of 
$49,456. 74 due and pa as ge January 18, 1876. oe 

The chief justice and Judge Weldon dissented. 


= 


40 VII.—Final judgment. 


At a Court of Claims held in the city of Washington on the 26th day 
; of May, A. D. 1884, judgment was ordered to be entered as follows : 
s The court, er due consideration of the premises, find for the 
= an.l do order, ad > rend yg ma that the ol En ee 


’ G. Loane, and enry E. Loane, under the firm name and style of 
E her, Loane and Company, do have and recover in the manner provided by 
E the act of June 16th, 1880, the sum of forty-two thousand four vided by 
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and fifty-six mM dollars (849, 456.74) upon debts of the District of Co- 
lumbia due and payable January 18th, 1876, within the meaning of the 


sixth section of the raid act. 


41 VIIT.—Application for and allowance of een —Filed Aug. 22, 
1884 


From the judgment rendered in the above-entitled cause on the 26th 
day of May, 1884, in favor of claimants, the defendant, by the Attorney- 
General, on the 2911 day of August, 1884, makes application for, and 


gives notice of, an appeal to the Supreme Court of the United States. 
| THOMAS SIMONS, 
Assistant Attorney- General. 


Allowed. 
7 C. D. DRAKE, C. J. 


42 In the Court of Claims. 
IX. 


Hueco L. GALLAHER, JOSEPH G. LOANE, 
and Henry E. Loane, under the firm of 
Gallaher, Loane & Company. No. 21. 
vs. 
THE District oF COLUMBIA. 


I, John Randolph, assistant -clerk of the Court of Claims, do hereby 
ceriify that the foregoing are true transcripts of the pleadings in the above- 
entitled cause, of the findings of fact by the court and the conclusions of 
law thereon, of the opinion of the court, of the final judgment of the court, 
of the application of the defendant for ‘allowance o appeal to the Snpreme 
— of. the United States, and of the allowance of same by Chief-Justice 


* codietins whereof I have hereunto set my hand and affixed the seal 


of said court at Washington this 28th day of August, A. D. 1884. 
(SEAL. ] JOHN RANDOLPH, 
Asst Clerk Court of Claims. 


(Indorsement on cover :) No. 425. The District of Columbia, a 
lant, vs. Hugh L. Gallaher, Joseph G. Loane & Henry E. Loane, ping 
business under the firm name of llaher, Loane & Company. Court of 
Claims. Filed 20th October, 1884. 
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In the Supreme Court of the Muited States. 


OcroBER TERM, 1887. 


THE Districr of CoLuMBIA, AP- ) 
pellant, | 

v. 7 
Hvuaeu L. GALLAGHER, JOSEPH G. | No. 141. 
Loane, and Henry E. Loane, doing 
business under the firm name of 
Gallagher, Loane & Co. : 


ASSIGNMENT OF ERROR AND BRIEF FOR APPELLANT. 


STATEMENT. 


Gallagher, Loane & Co. brought suit in the Court of 
Claims to recover for certain work connected with the 
building of the lower or outlet section of the Tiber Creek 
sewer. Tiber Creek, prior tothe year 1871, was a natural 
stream of water flowing through the city of Washington 
and discharging into what was then known as the Wash- 
ington Canal, on Third street west, between Maine and 
Missouri avenues, and by that into the Eastern Branch. 
Among the improvements projected by the Board of Pub- 
lic Works was that of utilizing this stream, in connection 
13516 ° 
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with the sewerage system of the city ; and the general plan 
adopted was that of constructing a main sewer of masonry 
and brick work along its course, through which the stream 
should flow, receiving and conducting the sewerage from 
lateral connections. This sewer was constructed In sec- 
tions by contract ; and the part to be considered in the 
controversy here was the final or outlet section. On and 
before July 14, 1873, a portion of this sewer had been 
completed to a point at which the work to be done under 
the contract, hereinafter mentioned, was to be commenced. 

This completed) portion was of the following constrac- 
tion and size: The side walls were of masonry about 5 
feet high and 5 fect 6 inches thick, supporting an approx- 
imate semi-elliptic arch of 30 feet span and 7 feet 10 
inches rise. The extrados of the arch, including the 
skew-back course, were backed up with rubble masonry 


to the Jevel of the crown. The timber sleepers for the 
foundation were 41 feet in length. It will be seen fur- 
ther on that these dimensions differed materially from 
those prescribed in the — of the contract exe- 


euted by these claimants. 

On that date (July 14, 1873) a contract. was awarded 
by the Board of Publie Works to Hugh L. Gallagher 
and Edwin H. Smith for the construction of this final or 
outlet section, which contract was accepted by Gallagher 
& Smith, and, on July 19, 1873, executed between said 
parties. Before they commenced work an assistant dis- 
trict engineer was instructed to give the grade of the sewer 
to be laid out in the same dimensions as of the existing 
sewer, Which he did. It was proposed, however, to devi- 
ate from the contract, by which the continuation of the 
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sewer was to follow and be laid in the bed of the canal, 
so as to take it by a curve toa point of connection on 
the westerly bank, and then proceed parallel with and 
along said bank to the terminus, as shown on the plan 
annexed to the claimant’s contract. This course was rec- 
ommended by the assistant engineer and finally adopted 
by consent of the parties. About the time of giving the 
grade the contractors applied for a plan of the sewer, 
showing among other things the thickness of the span- 
dral walls, and were furnished, by direction of the engi- 
neer, a plat or working drawing of the structure in trans- 
verse section, exhibiting its form and dimensions accord- 
ing to a fixed scale, and representing a structure similar 
to that of the said completed section at the point of con- 
nection aforesaid. The contractors proceeded with the 
work in accordance with this working plan, completed 
some part of the excavation, procured and brought on 
the ground some working material, but had not done any 
work in and about the construction of the arch, when, 
on or about December 22, 1873, with the understanding 
and consent of all parties interested, Smith sold his in- 
terest to Joseph G. Loane and Henry E. Loane, two of 
the present claimants. A new contract, supplemental to 
and continuing the old one, and similar in its language 
and covenants, was at that time entered into between the 
Board of Public Works and the substituted contractors, 
who are the claimants in the present suit. ‘(Transcript, 
pp- 2 to 7.) 

The specifications for the work embraced in the written 
contract contained a general provision that “ the construc- 
tion and size of the sewer is similar to the one ” already 
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completed. But the specifications also contained detailed 
and comprehensive directions as to the character of the 
materials and work. (Transcript, pp. 5 and 4.) 

The claimants on cntering into this contract received 
from Gallagher and Smith the working plan. It repre- 
sented the plan and dimensions of the several parts of the 
structure of said’ sewer to be built under their contract, 
similar to the previously completed section, of which it 
was to be the continuation, and was the plan under which 
the work had been commenced and carried on. The work 
was proceeded with in accordance with this plan, and 
without calling the attention of the Board to any al- 
leged or apparent variations from the contract, until June 
20, 1874, when the said Board was abolished. Six hun- 
dred and eighty feet of the flooring, masonry, and arch, 
according to the dimensions appearing on the working 
plan, had been constructed prior to this time under the 
direction of the District engineers; but neither they nor 
the Board of Publie Works intimated to the claimants 
that the work was not progressing satisfactorily, and in 
accordance with the former sample work in which the 
skewback was constructed of rubble masonry. 

Under the new form of government established for the 
District, Lieutenant Hoxie was detailed as engineer, and 
forthwith made a careful examination of this work. He 
found several departures from the specifications. 

He found that generally it was being built in con- 
formity with the specifications, but there were several de- 
partures. The flooring and sleepers were, as he thought, 
inferior to the quality required; the masonry was not 
strictly in conformity with the specifications; there were 
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too few bond stone used ; the inside walls were not dressed, 

and the stones generally were smal]. But what attracted 
his attention and was of the most importance was the 
manner of constructing the skewback. It was made of 
small stones, spalls, and mortar, while it should have been 
made, as he thought, of large dimension stones. He called 
the attention of the party present representing the con- 
tractors to these alleged variations, and particularly to 
the skewback, which he wished constructed of dimension 
stone. He was informed that to procure the stone would 
cause considerable delay in the prosecution of the work. 
Thereupon he directed that the skewback might be made 
of brick, and added that he should make a deduction in 
price, but named no sum. Thereafter claimants proceeded 
with their work, making the skewback of brick, under 
the direction of defendant’s engineers, without further 
complaint. 

In August, 1874, the claimants applied for measurement 
of the work so far as completed, and for a partial pay- 
ment. Hoxie made the measurement and transmitted a 
statement to the Board of Audit, in which he detailed the 
instances In which the requirements of the contract, as set 
forth in the specifications, were not complied with. He 
estimated the difference in values between the work as re- 
quired and the work as performed to be $8.94 per lineal 
foot against work performed, and made a deduction of that 
amount. 

The Board of Audit audited the account in accordance 
with this statement of the engineer. The claimants re- 
ceived the audited amount under protest as a partial pay- 
ment. The engineer continued to return the various 
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measurements thereafter made to the Board of Audit with 
the same reduction from the contract price, and the claim- 
ants continued to receive the amounts audited, still under 
protest. There were built 3,184.4 lineal feet of sewer, 
which at the contract price would amount to $359,837.20. 
Of this amount the claimants have been paid $324,400.71, 
leaving unpaid $35,436.49. The amount of deduction by 
the engineer and Board of Audit was $28,468.53. It is 
to be noted, however, that the payments above referred to 
were to be applied to the payment for all work done in 
and about this sewer and its extensions by the contractors. 
Prior to the construction of this outlet section of the 
sewer, the sewage of the adjacent region was discharged 
into said canal by lateral sewers, and among these were 
the following, the outlets of which were in the easterly 
bank of the canal, viz: a lateral sewer discharging in the 
‘anal at Delaware avenue ; also lateral sewers at C street 
and KE street at Maryland avenue. After the contract 
ras made a change of location of the sewer from the bed 
of the canal to its westerly bank was agreed to by both 
parties, and) was supposed to be advantageous to both. 
The change made it necessary, however, to carry the said 
lateral sewers across the bed of the canal in order to con- 
nect them with the main sewer ; and the work of connect- 
ing the said sewers was done by the claimants under the 
order and direction of .the engineer, and is the subject- 
matter of claims for extra work, amounting to $5,525.19. 
By direction of the engineer the claimants constructed a 

a cut-stone fagade at the terminus, which is the subject- 
matter of a claim for extra work, amounting to $1,852.69. 
By a mistake of the claimants a portion of the sewer 
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Was constructed on an erroneous grade. By directidn of 
the engineer the contractors rectified this error; but in 
doing so, by a change of plan on the part of the engineer, 
were required to perform some work which is the subject- 
matter of a claim for extra work, amounting to $57.50. 
The claimants, by direction of the engineer, cleaned out a 
portion of the Maryland avenue sewer before connecting 
it with the Tiber Creek sewer, which is the subject-matter 
of a claim for extra work, amounting to $45.87. The 
claimants, at the request of the defendant, furnished tim- 
ber, not required by the contract, of the value of $18. 
These above-stated items appear to make up the aggre- 
gate amount which the court decided as a conclusiun of 
law that claimants were entitled to recover upon their 
several claims. They may be stated as follows : 
1. Balance unpaid on the contract.........-.. é<cauae $35, 436. 49 
2. Additional work for construction of lateral sewers.. 5,525. 19 
3. Construction of cut-stone facade 
4. Extra work in rectifying grade 


>. Timber furnished ......... Abe SiMbiehedeee seeweda'n 
6. Cleaning ont Maryland avenue sewer 


Total | 43, 935. 74 


(There. appears to be an error of calculation in the 
amount found by the court, taking the opinion as the 
guide for the calculation.) 

The defendant filed, in addition to the general traverse 
to claimants’ petition, a plea of set-off in the sum of 
$82,176, of which amount the court decided, as a conclu- 
sion of law, that it was entitled to recover $1,479 ; which 
appears to have been arrived at as follows: ) 


For stone taken from canal-bank ................--2-scccee $100 
For steam-pump, sewer-pipe, and gravel ..................- 1,379 


§ 


Upon the whole case judgment was entered tor the 
claimants in the sum of $42,456.74. 


ASSIGNMENT OF ERRORS. 
| e 


The Court of Claims erred in deciding that the claim- 
ants were entitled to recover upon their several claims the 
sum of $43,935.74. 


The Court of Claims erred in not entering judgment for 
the defendant upon the counter-claim for the full amount 
therein claimed. 


Til. 
\ 


The Court of Clavms erred in entering judgment upon 
the whole case for the claimants. 


BRIEF. 


In the act establishing the Board of Publie Works it is 
provided that— 

All contracts made ie the said Board of Public 
Works shall be in writing, and shall be signed by the 
parties making the same, and a copy thereof shall be 
filed in the office of the secretary of the District. 
(16 Stat. L. ~~ 427 ) 


In contormity with these provisions, the contracts with 
Gallagher and Smith and with Gallagher, Loane & Co., 


, 
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for building a portion of Tiber Creek sewer, were entered 
into. Before any work was done under the first contract, 
a material variation was made in ths course of the sewer 
by providing for its construction on the westerly bank, 
instead of in the bed of the canal. This caused a differ- 
ence in the character of much of the work to be performed. 
And yet, when the second contract was executed, although 
it recognized the departure from the bed to the bank, it 
contained all the requirements and descriptions of building 
in the bed ; such, for instance, as filling the ground against 
the sides of the sewer and procuring the filling and clos- 
ing the canal and making the connections for lateral 
sewers, (Contract, Tr., p. 4; Findings, p. 19.) 

No work in the actual construction of the arch was done 
until after the execution of the second contract. It clearly 
appears from the findings of the Court of Claims that this 
construction was widely variant from the specifications of 

| the contract. The size of the sewer, the material used, the 
filling against the sides, the connections—all were differ- 
ent. By the tenth clause of the contract the price to be 
? paid was conditioned upon furnishing all the materials and 
{ labor which might be required in the prosecution of the 

t 

} 

' 

i 

' 

f 


whole of the work to be done under the agreement, and in 
all respects completing the same; and this price, in fall 
compensation, was to be $115.39 per lineal foot of the 
sewer. (Tr., p. 6.) 

This suit is brought upon the written contract; and 
the petition and replication aver compliance with the terms 
of the contract. It may be admitted that the form of 
4 pleading would not preclude the claimant from recovering 
| what is justly due to him upon the facts stated in the pe- 
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tition, although due in a different aspect: from that. in 


95 U.S. R., 539, 543.) | Thecontract here was rescinded. 
It was not performed according to the terms of the agree- 
ment. It was entire and the price specifically agreed 
upon, But the claim of petitioners is_ made up of sepa- 
rate charges for distinct classes of work, all of which were 
embraced in the written specifications of the contract for 
the construction of the sewer. The work was performed 
and accepted by the District. The contention of the de- 
fendant is that the court below erred in the application 
of a rule for determining the compensation which claim- 
ants were entitled to. . 

The Court of Claims seem to have awarded $35,436.49 
as a balance due for the construction of 3,184.9 feet of 
sewer at $113 per lineal foot according to the contract 
(Tr., p. 22). The findings of fact show, as we have seen, 
that the sewer built was different in size and the material 
used from the one required (Findings II and VII, pp. 
18,21). It is claimed that the terms of the agreement 
permitted a latitudinarian discretion by the contractors, be- 
“use a clause therein stated that “the construction and 
size is similar to the one (sewer) running from the north 
side of Pennsylvania avenue to Third street west, at the 
beginning of the extension” ; and because the working 
plan furnished by the engineer was followed in the con- 
struction, Making allowance for the carelessness and 
negligence with which evervthing connected with this 
business was done, from the first dramght of an agreement 
under the statute to the examination and measurement by 
Hoxie, no such radical changes as were made could be 
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sanctioned. For the changey ot courseg had been deter- 
mined on and the working plan delivered six mouths be- 


fore the execution of the agreement under which recovery 


is sought, and no work of construction of the arch had 
been commenced. It is difficult to see how the nomi- 
nated price can be taken into consideration in estimating 
the value of the work done on the arch except as a start- 
ing point for comparison. For there are facts in the find- 
ings (Findings V, VI, and VII, pp. 20, 21) which might 
guide the court. When Lieutenant Hoxie was called in. 
to examine and measure the work, he directed attention 
to the deficiences in it and its want of conformity to the 
specifications. He took the estimate of the Board of Pub- 
lic Works, by which the specific price was fixed, showed 
how it was arrived at, and, applying this standard to the 
masonry actually built, found its cost to be $8.94 less per 
lineal foot than the contract price. He therefore recom- 
mended that deduction from the original payment, and it 
was made ; and so were all the subsequent payments made, 
the board of audit deducting $8.94 from $113 for each 
lineal foot. This is all the testimony in the record show- 
ing or tending to show what the work was worth. 

But the Court of Claims allowed $113 per lineal foot 
for the masonrv of the arch. And in the deductions 
made by Hoxie he confined himself to a consideration of 
the inferiority of the materials used and work done on 
the arch. The other items going to make up the aggre- 
gate of the judgment are for “lateral sewers” and extra 
work. These lateral sewers were the connections required 
in the written contract. The findings (Finding IX, p. 
23) show the length and cost of these sewers. But the 
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contract. required (p. 4) “all the connections tor lateral 
sewers must be made where and as directed by the engi- 
neer.” The. specified price was for the entire work. 
That having been allowed by the court in the first item 
for construction, taking the written agreement as evi- 
dence merely, it was manifestly improper to allow for 
building these connections. It has been seen that the 
deduction made by the engineer was only on account of 
the inferiority of the masonry. 

By the terms of the written contract, the contractors 
were “ required to procure at their expense all the filling 
required to close the canal at the sides of the above-named 
sewer for the width of Third street, and from a point of 
forty feet north of the north part of the sewer to the south 
end thereof, and to the depth of two feet above the crown 
of the masonry as shaded in the plan.” The court found 
that the reasonable cost of filling the canal was $12,711 
(Finding XIX, p. 27). It is claimed that the contractors 
were not expected to perform this work because the sewer 
was not built in the bed of the canal, But the sewer 
they contracted to build was not to be in the bed of the 
canal; they were “ to excavate for, build, and complete 
the continuation * * * along a line parallel to the 
line of the old Washington canal.” The change in the 
course was made months before they executed this writ-_ 
ing. And if the price named in this contract 1s to be re- 
garded as affording any guide in the ascertainment of the 
damages under a quantum meruit, then these deductions 
for worth of that which was required to be done and not 
performed must be made. If payment is to be made for 
work done, the damages may be reduced for failure to 
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perform what was promised. This amount should have 
been allowed on the counter-claim. 

It is respectfully submitted that in whatever light this 
contract, unsatisfactory in its expression and performance, 
is viewed, the Court of Claims erred in its conclusiéns of 
law, and in rendering judgment for claimants in this suit. 

A. H. GARLAND, 
_ Attorney-General. 
Roserr A. Howarp. 
Assistant Attorney-General, 
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Supreme Court of the Guited States. 


OCTOBER TERM, 1887. 


No. 141. 


: THE DISTRICT OF COLUMBIA 
v8. 


GALLAHER, LOANE AND COMPANY. 


APPELLEES’ BRIEF. 


The subject-matter of this appeal will be considered in 
the following order: 


1st. The allowance of the appellees’ claim for thirty-five 

thousand four hundred and thirty-six dollars and forty-nine 

~ cents, being the difference between the total of the contract 
price of the work and the total sum received. 


2d. The allowance of the appellees’ claim of five thousand 
five hundred and twenty-five dollars and nineteen cents for 
constructing certain lateral sewers across the old Washington 
canal, from the east side thereof, where they emptied, to and 
beyond the west side, where the Tiber-creek sewer was located. 


3d. The allowance of the appellees’ claim of one thousand 
eight hundred and fifty-two dollars and sixty-nine cents for 
an ornamental cut-stone facade at the terminus of the sewer. 


2 


4th. The allowance of the sum of fifty-seven dollars and 
fifty cents, forty-five dollars and eighty-seven cents, and 
eighteen dollars, stated in findings 12, 14, and 18, pages 24 
and 25 of the record. 3 


5th. The disallowance of twelve thousand seven hundred 
and eleven dollars, which the appellants claimed as the 
reasonable cost of filling the old Washington canal. 


The Allowance of Claim for $35,436.49 Retained from Con- 
tract Price. 


A firm of contractors, known as Gallaher & Smith, had 
contracted with the Board of Public Works of the District of 
Columbia to finish an incompleted work, known as the Tiber- 
creek sewer, in the city of Washington, commencing ata 
point where the sewer had been built by a former contractor, 
and carry it to its terminus (p. 18, findings 3, 4). When 
the Loanes assumed Smith’s interest and came in the work 
with Gallaher, under the firm name of Gallaher, Loane & 
Company, there was no intention on the part of the Board 
of Public Works to change their sectional plans for the 
sewer (p. 28), and the appellees, without objection or other 
requirement of the Board of Public Works, constructed a 
sewer substantially in accordance with the working plan and 
sample of work referred to in specifications, under the direc- 
tion and supervision of appellant’s engineer. The contract 
executed by and between the appellants and appellees was 
similar in terms to the Gallaher-Smith contract (p. 20, finding 
4), but the specifications accompanying this contract were 
impossible of execution, inconsistent, and contradictory and 
differed in many respects from the working plans (p. 27). 


3 


The. appellant continued to exact from the appellees the 
original dimensions and mode of construction until some 


time gfter ,July 6, 1874 (p. 20, finding 5). 
e ath: greed to cAstract a sewer in which the 


sleepers of the foundation should be white pine, thirty-seven 
feet long, the semi-elliptic arch should have a rise of six feet 
six inches, and the skew-back course was to be constructed 
of blocks, in length not less than four feet. (See p. 3.) 

The work and material were to be subject to the exami- 
nation of an inspector of appellants, and payments were to 
be made upon the certificate of the engineer of the Board of 
Public Works. (Art. 8.) 

Originally the contract had been tendered by the appel- 
lants, in which tender it was stipulated that the size and 
manner of construction of the sewer would be the same as 4 
that then completed, and it was so accepted by = 
lees. After the execution of the contract, and before the 4 
appellees commenced work, an assistant under the District 
engineer was instructed to give the grade of the sewer, to be 
laid out with the same dimensions as of the existing sewer, 
and which was of the same plan (finding 3, p 19). 

Six hundred and eighty feet of the work was then con- 
structed under the direction of the District engineer, and 
without dissatisfaction (finding 5). Under these dimensions 
and plan the sleepers were forty-one feet instead of thirty- 
seven, and the arch had a rise of seven feet ten inches 
instead of six feet six inches and the skew-back was con- 
structed of rubble masonry. (See opinion, p. 27.) 

When the government of the District changed (act 20 
June, 1874) the new engineer objected to the skew-back 
course and directed it to be made of dimensions stone, and 
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when told that delay would be caused in procuring the stone 
he directed it to be made of brick, stating he would make 
a deduction in price, but named no sum, and it was there- 
upon constructed of brick. (Finding-7 : protest, p 22.) 

The reduction as made by said engineer ultimately 
amounted to twenty-eight thousand four hundred and fifty- 
eight dollars and fifty-three cents, and as partial payments 
were made to appellees they accepted the same under protest 
against any reduction. The enlargement of the sewer, on 
the other hand, beyond the contract dimensions had cost the 
appellants fifty-six thousand seven hundred and twelve 
dollars and fifty-nine cents. i 

The total of the contract price was three hundred and 
fifty-nine thousand eight hundred and thirty-seven dollars 
and twenty cents and the total sum received was three hun- 
dred and twenty-four thousand four hundred dollars and 
seventy-one cents, leaving the difference of thirty-five thou- 
sand four hundred and thirty-six dollars and forty-nine 
cents still unpaid. 

The sewer which the appellees commenced to construct 
deviated from the specification, but not from the plan of 
the contract. The deviation occurred, however, in conse- 
quence of the appellees’ conforming to the working plan 
furnished by an employé of the appellant, instructed to 
furnish the plan he did. The deviations were in the length 
of the sleepers, the height of the arch, which benefited 
the defendant, and the material in the skew-back courses, 
which conformed to the model. When the change of gov- 
ernment occurred (June, 1874) and the engineer, Mr. Hoxie, 
took charge, the deviations were still continued, the charac- 
ter of deviation in the skew-back being changed. Up to 
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that time about one-sixth of the work only had been done. 

It cannot be questioned that Mr. Hoxie was empowered 
to assent to a deviation, for by the statute (acts of 1874, ch. 
337, sec. 3) he had the control and charge of work of this 
character. Now, a deviation in certain particulars of an en- 
tire contract does not, per se, alter the relations or rights of 
the parties thereunder, and upon him who asserts this must 
rest the obligation to show the change of relations or rights. 
There was no actual assent of parties toa change of rela- 
tions or rights, and any implied assent from a difference in 
value or character of work can only arise by the party who 
asserts such difference in value or character assuming the 
initiative of showing the extent and quality of such differ- 
ence. An attempt to show a difference in this case would 
result, as is apparent from the opinion of the Court of Claims, 
in a large additional claim of theappellees. The deviations 
to the appellees having been, more costly in enlarging the 
sewer beyond the stipulation of the contract than was saved 
to them by using brick in the skew-back course, it is sub- 
mitted, therefore, that the appellees are entitled to the allow- 
ance of thirty-five thousand four hundred and thirty-six dol- 
lars and forty-nine cents ($35,436.49), in pursuance of the 
decision of the Court of Claims that “the work was done 
substantially in conformity to the sample work and the 
working plan.” See p. 29. 


2d. The sewer was to run through the centre of the old 
Washington canal, but by consent of both parties it was 
shifted to outside of the canal. ’ 
By the contract “all the connections for lateral sewers 
must be made when and as directed by the engineer.” The 
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Court of Claims, in its opinion, justly says: “ This certainly 
requires the claimants to leave proper openings in the 
Tiber-creek sewer and join the lateral sewers thereto, but 
not to construct three hundred and seventy-three feet of 
sewerage in order to bring the several parts within joining 
proximity.” It is sufficient to add that this lateral sewerage 
was constructed by order of the engineer, which order was 
given 26th April, 1875, and done in pursuance of the au- 
thority of the acts of 1874 (ch. 337, sec. 8). See also Messen- 
ger vs. Buffalo, 21 N. Y., 196, 1860. 

It is submitted, therefore, that the appellants are entitled 
to the allowance of five thousand five hundred and twenty- 
five dollars and nineteen cents. 


4th. The fagade was purely ornamental, not provided for 
by the contract, but constructed by order of the engineer 
and under the authority conferred upon him by the afore- 


mentioned act. 


5th. These allowances were all for items not provided for 
in the contract and furnished by order of the engineer, who 
was fully authorized by the act named. | 


6th. The sewer was, as stated, to be constructed down 
through the center of the canal. This of itself wouid fill 
up a large part of the canal and leave spaces at the sides of 
the sewer to be filled from each bank of the canal. This 


filling of the sides was provided for in the contract 9 pltarhe Y 


When the sewer was shifted to the outside of the canal 
the appellees filled in and rammed down the sides about the 
sewer, and thus satisfied the requirements of the contract. 


The contract was not to fill up the canal, but to fill up the 
narrow space between the sides of the sewer and the banks 
of the canal, and when the sewer was shifted this stipulation 
of the contract, as the Court says, became applicable to the 
sides of the sewer as elsewhere located. (Opinions, sec. VI, 
p. 31.) 

The disallowance by the court of appellant’s claim that 
the appellees should fill up the canal must be sustained. 
The act of 1880, June 16, vests in the Court of Claims both 
legal and equitable jurisdiction. 


It is respectfully submitted that the judgment should be 
affirmed. 
Tu. HuGHEs, 
Woopsury BLiaIr, 
For Appellees. 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1887. 


No. 141. 


THE DISTRICT OF COLUMBIA 
v8. 


GALLAHER, LOANE AND COMPANY. 


APPELLEES’ SUPPLEMENTARY BRIEF. 


Referring to appellant’s claim (Brief, p. 11) that Lieuten- 
ant Hoxie “took the estimate of the Board of Public Works, 
by which the specified price was fixed, should show how it 
was arrived at. * * * This is all the testimony on 
record showing or tending to show what the work was 
worth.” In this communication, purporting to be written 
by Lt. Hoxie, he does not explain if the Board of Public 
Works made their estimate on the work as defined in the 
working plan, or in the specifications attached to the Galla- 
her-Loane contract, or on the work to be performed similar 
to the sewer with which they connected, as was exacted by 
the Board from the contractors and accepted without protest. 

In this case there was no attempt by the appellee to show 
in evidence a difference in value. The declarations of Lieu- 


2 


tenant Hoxie were not his testimony, although a statement 
in the appellant’s brief (page 11) appears to assume this. As 
a matter of fact, there is no testimony of Lieutenant Hoxie 
in the record, and his statements quoted were those made 
long before this suit was instituted and do not have the 
effect of evidence in this case. 

The appellees’ brief says that as appellant’s contract had 
annexed to it a plan for the sewer to be constructed, not in 
the bed of the canal as was the original contract of Gal- 
laher & Smith, but to be constructed parallel to the canal, 
and yet the specifications called for the filling of the canal 
between the sides of the sewer and the banks of the canal, 
that this adds strength to the appellant’s contention that 
the canal was to be filled up. But this is disposed of by re- 
membering that while the contract of Gallaher & Smith 
called for a plan for the sewer in the bed of the canal, and 


- specifications appropriately adapted thereto were annexed 
to the contract, yet, when the appellees’ contract was made, 
a different plan was adopted, viz., parallel to the canal, but 


exactly the same specifications as in the Gallaher-Smith 
contract were annexed, thereby causing the stipulation to 
fill up between the sides of the sewer and the banks of the 
canal, which was applicable Gallaher-Smith contract, but 
no longer applicable to the appellees’ contract, as the sides 
of the sewer were no longer between the banks of the canal. 

Tu. HvuGHEs, 

Woopsury BLAIR, 

For Appellees. 
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be LAMBERT N. HOPKINS, THOMAS B. CATRON AND WIL- 
j LIAM T. THORNTON, PLAINTIFFS IN ERROR, 
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WILLIAM C. ORR, AND DE COURSEY B. LINDSLEY. 
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LAMBERT N. HOPKINS ET AL. VS. WILLIAM C. ORR ET AL. 1 


1 LAMBERT N. Hopkins, Toomas B. Catron, and Witir1aM T. 
THORNTON, Plaintiffs in Error, 
v8. 
WitiiAM C. ORR and De Courcey B. Linpstey, Defendants in Error. 


Supreme Court, Territory of New Mexico. 


Wiii1aM C. Ork and DeCourcey B. LinpsLEy, Appellees, 
Versus 
LAMBERT N. Hopkins, Appellant. 


Be it remembered that heretofore, to wit, on the twenty-third day 
of December, 1884, there was filed in the clerk’s office of the supreme 
court of the Territory of New Mexico the following transcript of 
the records of the district court of the second judicial district of said 


Territory within and for the county of Bernalillo in the above-en- 7 


titled cause; which said transcript was and is in the words and 
figures following, to wit : 


2 Appeal from the Second Judicial District, Bernalillo County. 


In the Supreme Court of the. Territory of New Mexico, at the Jan- 
uary, 1883, Term. 


WiiraM C. Orr and DE Coursey B. LINDSLEY, 
Appellees, 
versus 
LaMBERT N. Hopkins, Appellant. 


Assumpsit. 


Appeal allowed June 22, 1882. 

McComas and Catron and Thornton, attorneys for defendant and 
appellant; Conway and Childers, attorneys for plaintiff- & ap- 
pellees. 


3&4 Beit remembered that on the 3d day of April, A. D. 1882, 

William C. Orr and De Courcey B. Lindsley, composing the 
firm of Orr and Lindsley, filed their declaration in assumpsit against 
Lambert N. Hopkins in the office of the clerk of the second judicial 
district court of the Territory of New Mexico for the county of 
Valencia; which declaration is in the words and figures following, 
viz: 


Number 154. 


Declaration. 


TERRITORY OF New MEXxIco, \ i 
County of Valencia. 


In the District Court of the Second Judicial District, Sitting in the 
County of Valencia, Territory of New Mexico, for the Trial of 
Causes. Arising under the Laws of the Territory, at the March 
Term, A. D. 1882. 


To the Hon. Joseph Bell, assc. justice of the supreme court of the 
Territory of New Mexico and judge of the second judicial district 
court thereof: 


Your petitioners, William C. Orr & De Courcey B. Lindsley, resi- 
1—140 
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2 LAMBERT N. HOPKINS ET AL. YS. WILLIAM C. ORR ET AL. 


dents of the city of Saint Louis, in the State of Missouri, and partners 
doing business under the firm name of Orr and Lindsey, complain 
of Lambert N. Hopkins, a resident of the county of Valencia, in 
the Territory of New Mexico, in an action of assumpsit— 

For that whereas the said defendant heretofore, to wit, on the first 
day of October, in the vear of our Lord one thousand eight hun- 
dred & eighty-one, at, to wit, the city of Saint Louis, Missouri—that 
is to say, at, to wit, the county of Valencia aforesaid, written St. 

Louis, made his certain promissory note in writing, bearing 
5 date a certain day and year therein mentioned, to wit, the 

day and year aforesaid, and thereby then. and there promised 
to pay four months after the date thereof to the order of said plain- 
tiffs the sum of thirteen hundred and fourteen and ,§3, dollars, for 
value received, with interest at the rate of ten per cent. per annum 
from maturity, and then and there delivered the said promissory 
note to the said plaintiffs, by means whereof and by force of the 
statute in such case made and provided the said defendants then 
and there became liable to pay to said plaintiffs the said sum of 
money in the said promissory note; and, being so liable, he, the said 
defendant, in consideration thereof, afterwards, to wit, on the day 
and year aforesaid, at, to wit, the county of Valencia aforesaid, un- 
dertook and then and there faithfully promised the said plaintiffs 
to pay to them the said sum of money in the promissory note speci- 
fied, according to the tenor and effect thereof. 

For that whereas the said the said defendant heretofore, to wit, on. 
the first day of October, in the year of our Lord one thousand eight 
hundred & eighty-one, at, to wit, the county of Valencia, in the Ter- 
ritory of New Mexico, was justly indebted tothe said plaintiffs in 
the sum of thirteen hundred aad fourteen and ;§j5 dollars, lawful 
money of the United States of America, for divers goods, wares, & 
merchandise by the said plaintiffs before that time sold and deliv- 

ered to the said defendant, at the special instance and request ; 
6 and also in the further sum of fourteen hundred and four- 

teen ;*°, dollars, of like lawful money, for money by the said 
plaintiffs before that time lent and advanced to and paid, laid out, 
and expended for the said defendant and at his like special instance 
and request; and also in the further sum of thirteen hundred «& 
fourteen and 6% —, of like lawful money, for other money by the 
said defendant before that time had and received to and for the use 
of the said plaintiffs; and, being so indebted, he, the said defendant, 
in consideration thereof, afterwards, to wit, on the day and year 
aforesaid, at, to wit, the county of Valencia aforesaid, undertook and 
then and there faithfufly promised the said plaintiffs to pay them 
_ the said several sums of money in this count mentioned when he, 
said defendant, should be thereunto afterwards requested. 

And whereas, also, the said defendant afterwards, to wit, on the 
day and year last aforesaid, at the county of Valencia aforesaid, ac- 
counted with the said plaintiffs of and concerning divers other sums 
of money from the said defendant to the said plaintiffs before that 
time due and owing and then in arrears and unpaid, and upon such 
accounting the defendant was then and there found to be in arrears 


fee 
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and indebted to said plaintiff in the further sum of thirteen hundred 
and fourteen and dollars, of like lawful money; and, being so 
found in arrears and indebted, he, the said defendant, in considera- 
tion thereof, afterwards, to wit, the day and year last aforesaid, at, 

to wit, the county of Valencia aforesaid, undertook and then 
7 and there faithfully promised the said plaintiffs to pay them 

the last-named sum of money when he, the said defendant, 
should be thereunto afterwards requested : 

Yet the said defendants, not regarding his said several promises 
and undertaking; hath notas yet paid the said several sums of money, 
or any or either of them, or any part thereof, to the said plaintiffs, 
although often requested so to do; but the said defendant to pay 
them the same hitherto wholly neglected and refused, and so still 
doth neglect and refuse, to the damage of the said plaintiffs in the 
sum of two thousand dollars. : 

Plaintiffs therefore bring suit and ask judgment of this honorable 
court for said sum of two thousand dollars, together with interest 
and costs of suit. 

(S’g’d) CONWAY, RISQUE anp CHILDERS, 
Attorneys for Plaintiffs. 


8 And thereafter and on the same day last aforesaid the said 
plaintiffs, by their attorneys, filed in this office of said clerk 
a paper, endorsed Exhibit A, in the words and figures following, to 
wit: 
EXHIBIT A. 


$1,314.65. St. Louis, October 1st, 1881. 


Four months after date I, the subscriber, of Ft. Wingate, county 
of , State of New Mexico, promise to pay to the order of Orr 
and Lindsley (a firm composed of William C. Orr and De Courcey B. 
Lindsley) thirteen hundred and fourteen ;53, dollars, with exchange, 
for value received, with interest at the rate of ten per cent. per annum 
after maturity until paid, without defalcation or discount, negotiable 


and payable at 1st National Bank, Santa Fe, N. M. 
L. N. HOPKINS, Jr. 


And thereafter and on the 23th day of April, 1882, there were filed 
in the office of the clerk of said district court in and for the county 
of Bernalillo the said declaration and Exhibit A, above set forth, 
together with a transcript of the proceedings and journal entries in 
this case in the said county of Valencia; which said transcript is in 
the words and figures following, to wit: 


9 Transcript of Change of Venue. 


TERRITORY OF New MExico, \ am 
County of Valencia, 

At a regular term of the district court of the second judicial dis- 

trict of the Territory of New Mexico, begun and held at the court- 

house, in the county of Valencia, on the second Monday after the 
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fourth Monday of March, being the 10th day of April, A. D. 1882 
on the fourth day thereof, the following, among other, proceedings 
were had, to wit: | 


Appearance. 
Wm. C. Orr et al. vs. L. N. Hopkins. 
Assumpsit. 
Now comes the said defendant, by his attorneys, McCotnas and 
Catron and Thornton, and enters his appearance herein. 


And afterwards, to wit, on the 5th day of said term, among others, 
the following proceedings were had, to wit: 


| Order Changing Venue. 
WILuiAM C. OrR eé al. vs. L. N. HopKIns. 


Assumpsit. 


By consent of the parties to this suit it is ordered that the venue of 
this cause be, and the same is hereby, changed from this county to 
the county of Bernalillo, and that the clerk of this court transmit to 
the clerk of the district court for said county of Bernalillo a full and 
‘complete transcript of the journal entries had in this cause in this 

court, together with all original papers on file herein, and that 
10 this cause be docketed for the May term of the district court 
within and for said county of Bernalillo. 


TERRITORY OF New MExico, | ,, . 
Valencia County, ue 


I, Karl A. Snyder, clerk of the second judicial district of said Ter- 
ritory, do certify the foregoing to be a full and complete transcript 
of the journal entries and proceedings had in a certain cause lately 
pending in said county, wherein William C. Orr and others are plain- 
iffs and Lambert N. Hopkins is defendant. 

Witness my hand and the seal of said court this 14th day of April, 


A. D. 1882. 
[SEAL. ] (S’g’d) KARL A. SNYDER, Clerk. 


And afterwards, to wit, on the 14th day of May, A. D. 1882, the 
said defendant, by his attorneys, McComas and Catron and Thorn- 
ton, filed in the office of the clerk of said district court in and for 
the county of Bernalillo, his plea, which plea is in the words follow- 
ing, to wit: 


LAMBERT N. HOPKINS ET AL. V8. WILLIAM C. ORR ET AL. 
Pleas. 
TERRITORY OF NEw MExico, County of Bernalillo: 
In the District Court, of the May Term, A. D. 1882. 
WILLIAM C. Orr et al. vs. LAMBERT N. HOPKINs. 
In Assumpsit. 


11 | First Plea. 


And the defendant, by McComas and Catron and Thornton, his 
attorneys, comes and defends the wrong and inquiry when, etc., and 
says that he did not undertake and promis-, in manner and form 
as the plaintiff- has in his declaration thereof complained against 
him, and of this he puts himself upon the country. 

(S’g’d) © McCOMAS anp CATRON anpb 
| THORNTON, 
His Attorneys. 


Joinder. 


On which plea the said plaintiffs, by their attorneys, thereupon 
joined issue in the words following, to wit: 


And the said plaintiffs do the like. 
(S'g’d) CONWAY anp CHILDERS, 
| Attorneys for Plaintiffs. 
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Second Plea. 


And for further — in this behalf defendant says actio non, because 
he says that after the making of the promises in said several counts 
of said declaration mentioned and before the commencement of this 
suit, to wit, on the first day of April, A. D. 1882, the defendant paid 
to the plaintiff- divers sums of good an- lawful money of the United 
States, amounting, to wit, to allthe money in the said counts in said 
declaration mentioned, in full satisfaction and discharge of all causes 
and rights of action mentioned in said declaration, which payment 

the plaintiff- did then accept of and from the defendant in such 
12 full satisfaction and discharge as aforesaid, and this the de- 
fendant is ready to verify. Wherefore he prays judgment. 
(S’p’d) McCOMAS anp CATRON anp 
THORNTON, 
Attorneys for Defendant. 


‘And afterwards, to wit, on the 11th day of ‘May, 1882, the plain- 
tiffs, by their attorneys, Conway and Childers, filed in said clerk’s 
office a replication to the second plea of the said defendants, which 
replication is in the words following, to wit: 


« Arise SS 


6 LAMBERT N. HOPKINS ET AL. VS. WILLIAM C. ORR ET AL. 


TERRITORY OF NEw Mexico, County of Bernalillo: 
In the District Court, Second Judicial District, County of Bernalillo. 
~—WiniaM C. Orr ef al. vs. LAMBERT N. HopkKIns. 


And the plaintiffs, as to the plea of the defendants, by him 
(secondly) above pleaded, says that they, the said plaintiffs, by 
reason of anything in that plea alleged, ought not to be barred from 
having their aforesaid action, because they say that the defendant 
did not pay to the plaintiffs the moneys in the said second plea in 
that behalf mentioned in full satisfaction and discharge’of the said 
several promises and sums of money in the said declaration men- 
tioned in manner and form as the defendant has above in that plea 
alleged, and of this the plaintiffs put themselves upon the country, &c. 

(S’2’d) | CONWAY anp CHILDERS, | 
Attorneys for Plainivf-. 


13 And afterwards, to wit, ata regular term of the district court 

of the second judical district of the Territory of New Mexico, be- 
gun and held within and for the county of Bernalillo, in said district, 
on the first Monday in May, in the year one thousand eight hundred 
and eighty-two, being the first day of May, A. D. 1882, and on the 
twentieth day of said term, the same being Tuesday, the 23rd day 
of May, 1882, the following, among other, proceedings were had, 
to wit: 


Trial. Verdict. Judgment. 


WILLIAM C. ORR et al. 
vs. 595 
LAMBERT N. HopkKIns. 


Assumpsit. 


And now comes the plaintiffs, by their attorneys, Conway and 
Childers, and the said defendant, by his attorneys, McComas and 
Catron and Thornton, and, issue being joined between the parties, 
thereupon comes a jury, to wit, Bernardo Vigil, Jesus Caude- 
lario, Juan De Dios Baca, Julian Servantes, Felipe Garcia, A. 
M. Coddington, Jose de la Cruz Baca, Guy Bennett, Jose B. 
Garcia, J. Edward Priest, C. B. Hawley, Pedro Rivali, twelve 
good and lawful men chosen from the body of the second 
judicial district of the Territory of New Mexico, who, having been 
duly sworn the truth to speak upon the issue joined between the 

parties after hearing the evidence and instructions of the court, 
14 ~~ say that they find for the plaintiff- in sum of thirteen hundred 

and ninety-nine and ;43;—. It is therefore considered by the 
court that the said plaintiffs do have and recover from the said de- 
fendant, Lambert N. Hopkins, the said sum of thirteen hundred and 
ninety-nine and ;48; — ($1,399.48), and also his costs in their behalf 
laid out and expended, to be taxed, but that execution shall not issue 
therefor untill further orders of the court. 


And afterwards, to wit, on the 24th day of May, A. D. 1882, the 
defendant, by his attorneys, McComas and Catron and Thornton, 
filed in the office of said clerk a motion in arrest of judgment and 
a motion for a new trial; which said motions are, respectively, in 
words and figures as follows, to wit: 


Motion For New Trial. 


TERRITORY OF NEw Mexico, ais 
County of Bernalillo, 


In the District Court, of the May Term, A. D. 1882. 
WILLIAM C. Orr ef al. vs. LAMBERT N. HopkKIns. 


Assumpsit. 


And now comes Lambert N. Hopkins, the above-named defend- 
ant, by his attorney-, McComas and Catron and Thornton, and moves 
the court here to set aside the verdict and grant him a new trial in 
said cause, and alleges and sets forth the following grounds there- 
for : : 

1st. Because improper, incompetent, and inadmissible evidence 
was permit-ed by the court to go — the jury. 

2nd. Because of a fatal variance between the note sued on and 

the note introduced in evidence by plaintiff-. _ 
15 3rd. Because the note introduced in evidence was wholly 
incompetent and improper as evidence for any purpose and 
did not sustain plaintiffs’ declaration. 

4th. Because the court admitted said note in evidence without re- 
gard to the variance aforesaid. 

5th. Because there was nothing at the trial of said cause or in the 
files thereof to show that the note offered in evidence was the same 
note sued on by plaintiff-. 

6th. Because neither the original nor a copy of the note declared 
on by plaintiff- was attached to or filed with their declaration in said 
cause nor any reason whatever given why the same was not filed. 

(S’g’d) McCOMAS anp CATRON anp 
| THORNTON, 
Attorneys for Defendant. 


Motion in Arrest of Judgment. 


TERRITORY OF New MExicu, ; - 
County of Bernalillo 


In the District Court, of the May Term; A. D. 1882. 
WitiiaM C. Orr eé al. vs. LAMBERT N. Hopkins. 
Assumpsit. 


And now comes Lambert N. Hopkins, the above-named defend- 
ant, by his attorneys, McComas and Catron and Thornton, and 
moves the court here to arrest judgment in said cause against said 
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defendant, and alleges and sets forth the follewing grounds there- 
fore : 
lst. Because improper, incompetent, and inadmissible evidence 
was permitted by the court to go — the jury. 7 
2nd. Because of a fatal variance between the note declared on and 
the note introduced in evidence. 
16 3rd. Because the note introduced in evidence was wholly in- 
competent and improper as evidence for any purpose and 
did not sustain plaintiffs’ declaration. 
4th. Because the court admitted said note in evidence without 
regard to the variance aforesaid. 
5th. Because there was nothing at the trial of said cause to show 
that the note offered in evidence was the same note sued on by 
plaintiff-. | 
Gth. Because neither the original nor a copy of the note declared 
on by plaintiffs was attached to or filed with their declaration nor 
any any reason whatever given why the same was not filed. 


(Sg’d) | McCOMAS anp CATRON anp 
THORNTON, 


Attys for Def't. 


And afterwards, to wit, on the 27th day of May, A. D. 1882, the 
parties to this action, by their respective attorneys, filed in the office 
of said clerk a stipulation, which stipulation is in the words and 
figures following, to wit: 


Stipulation. 


TERRITORY OF NEw MEXICco, | ., . 
County of Bernalillo, Say 


In the District Court, of the May Term, A. D. 1882. 
WiIn.iaM C. Orr ef al. vs. LAMBERT N. HOPKINs. 
Assumpsit. 


And now come the parties plaintiff and defendant in the above- 
entitled cause, by their respective attorneys, Conway and Childers, 
for plaintiff-, and McComas and Catron and Thornton, for defend- 

ants, and it is expressly stipulated and agreed by and be- 
17 tween the said parties that in the matter of the application of 

the said defendants for an arrest of Judgment and for a new 
trial in said cause heretufore made and argued in open court at the 
present term thereof the judges of said court may consider and pass 
upon the said application for arrest of judgment and a new trial, 
respectively, in vacation, and that the decision of tlie said Judges of 
the applications aforesaid shall be held and taken by the said parties 
and their attornevs to be made at and of the said May term of court, 
A. D. 1882, and that in case the said judge in vacation aforesaid 
shall deny the applications of the defendant aforesaid, then the said 
defendant may appeal or sue out a writ of error to the Supreme 
Court from the judgment rendered in said cause if the said defend- 
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perfecting said appeal or writ of error which are now by law re- 
— to be done and taken in open court during the present term 
thereof shall be held and taken by the said parties and their attor- 
neys to be in apt time and at and of the said May term of court, A. 
D. 1882, as if done at said term of court and shall have the same force 
and effect, and that in case the said judge in vacation should sus- 
tain the application of defendant and set aside the judgment and 
grant a new trial of said cause all his acts in said premises shall be 
taken and held to be at and of the said May term of court, A. D. 
1882, and shall have the same force and effect as if done in open 
‘court at said term of court, but executions shall not be 
18 stayed should the said court overrule said motion, except upon 
filing the bond required by law for a supersedeas. 
Done and subscribed this 27th day of May, A. D. 1882. 


ant shall so desire, and that all the steps necessary to be taken in 


(S’g’d) CONWAY anp CHILDERS, 
Attorneys for Plaintiffs. 
(S’g’d) McCOMAS anp CATRON anpb 
THORNTON, 
Att’ys for Defendant. 


And thereafter and on the loth day of June, 1882, the foregoing 
motions in arrest of judgment and for a new trial were denied by the 
court at chambers with leave for executions to issue. 


And afterwards, to wit, on the 22nd day of June, A. D. 1882, the 
said defendant, by his attorneys, McComas and Catron and Thornton, 
filed in the office of the said clerk a motion, affidavit, and bond for 
an appeal to the supreme court in the words and figures following, 
to wit: | 


Motion for Appeal. 


TeRRITORY oF New Mexico, wee 
County of Bernalillo, 


In the District Court, of the May Term, A. D. 1882. 
WILL1AM C. ORR é al. vs. LAMBERT N. HopxKIns. 


Assum psit. : 


And now comes the above-named defendant, Lambert N. Hop- 
kins, by his attorneys, McComas and Catron and Thornton, and prays 
the court here to grant him an appeal from the judgment of 
19 said court in the above-entitled cause to the supreme court 
of this Territory,and that a writ of supersedeas be granted 
staying and suspending al- furthur proceedings in said cause, and 
on the judgment therein rendered until the said cause shall be 
finally determined in the supreme court of said Territory. 
(S’g’d) McCOMAS anp CATRON anp 
THORNTON, 
Aitt’ys for Defendanis. 
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Affidavit for Appeal. 


TERRITORY OF NEw MEXxIco, \ as 
County of Bernalillo, 


In the District Court, of the May Term, A. D. 1884. 
WinraM C. Orr et «al. vs. LAMBERT N. HOPKINs. 
Assumpsit. 

And now comes C. C. McComas, the authorized agent of Lambert 
N. Hopkins, the defendant in the above-entitled cause, who, being 
first duly sworn, on oath says that the appeal applied for and taken 
in said cause to the supreme court of this Territory is not taken for 


the purpose of vexation or delay, but because the affiant believes that 
the appellant is aggrieved by the judgment and decision of this 


court. . 
(S’g’d) C. C. McCOMAS. 


Subscribed and sworn to before me this 22nd day of June, A. D. 


1882. | : 
[seat] (S’p’d) EDMUND H. SMITH, Clerk. 


Appeal Bond. 


Know all men by these present- that we, Laaibert N. Hop- 

20 kins, as principal, and W. T. Thornton and T. B. Catron are 
securities, are held and firmly bound unto Orr and Lindsley 

in the penal sum of twenty-eight hundred dollars, lawful money of 
the United States of America; to the payment of which, well and 
truly to be made, we bind ourselves, jointly and severally, and our 
joint heirs, executors, and administrators, firmly by these presents. 

Sealed with our seals and dated this 12th day of June, A. D. 
1882. 

The condition of the above obligation is such that whereas the 
above-bounded Lambert N. Hopkins has appealed to the supreme 
court of the Territory of New Mexico from the judgment and de- 
cision of the district court of the 2nd judicial — in and for the county 
of Bernalillo, in said Territory, in the case of William C. Orr and 
De Courcey B. Lindsley, partners, doing business under the firm 
name of Orr and Lindsley, vs. Lambert N. Hopkins, tried and de- 
termined at the May term, A. D. 1882, of said court: Now, if the 
said Lambert N. Hopkins shall prosecute his said appeal with due 
diligence to a decision in the supreme court, and that if the judg- 
ment appealed from be affirmed or the appeal be dismissed that he 
will perform the judgment of the district court, and that he will also 
pay the cost and damage that may be adjudged against him upon 
his said appeal, then this obligation to be null and void ; otherwise 
to remain in full force and effect. 

(S’e’d) LAMBERT N. HOPKINS. [sgEat. 
W. T. THORNTON. SEAL. 
T. B. CATRON. SEAL. 
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21 TERRITORY OF New MEXICco, \ a: 
County of Santa Fé, 


On the 21st day of June, 1882, personally appeared before me, 
: the undersigned, W. T. Thornton and T. B. Catron, whose names 
are signed to the foregoing bond, both personally well known to me, 
and acknowledged that they had executed said bond freely and vol- 
untarily for the purposes therein set forth, and the said W. T. Thorn- 
ton and T. B. Catron, being each duly sworn according to law, each 
— and says that he is worth the sum of twenty-eight hundred 
dollars over and above his just debts and liabilities and the amount 
by law exempt from execution. 

Witness my hand and the seal of the first judicial district court of 


said Territory this 21st day of June, A. D. 1882. 
[seAL,] (S’g’d)_ . F. W. CLANCY, Clerk. 


Approved and taken this 22nd day of June, 1882. 
EDMUND A. SMITH, 
Clerk 2nd District. 
And thereafter, and on the 22nd day of June, 1882, the following 


order was duly made by the judge of said district court in the words 
and — following, to wit: 


Order Allowing Appeal. 
WILLIAM C. Orr et al. vs. LAMBERT N. Hopkins. 


The defendant having filed an eppeal to the Supreme Court from 

the judgment entered herein in favor of the plaintiffs and 

22 against the said defendants, and having given bond required 

by law, the said appeal is hereby allowed and proceedings 

— said judgment by execution are stayed pending the said ap- 
peal. 

And afterwards, to wit, on the 22nd day of June, 1882, the parties 


‘f to this suit, by their respective attorneys, filed in the office of said 
clerk a stipulation ir the following words, to wit : 


Stipulation. 


TERRITORY oF NEw Mexico, County of Bernalillo : 
WILLIAM C. Orr et al. vs. LAMBERT N. HopKIns. 
Assumpsit. Appealed to the supreme court. 


It is hereby — by and between the parties plaintiffs and defend- 
ants in the above-entitled cause and their respective attorneys that 
the appellant, the said Lambert N. Hopkins, shall have — to the Ist 
day of August, 1882, inclusive, in which to make and file his bill of 
exceptions in his appeal to the supreme court of said cause. 


(S’g’d) CONWAY anvp CHILDERS, 
Attorneys for Plaintiffs. 
(S’p’d) McCOMAS anp CATRON anp 
THORNTON, 


Attorneys for Defendant. 
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And thereafter, on the 16 day of November, A. D. 1882, the said 
defendant, Lambert N. Hopkins, by his attorneys, filed in the office 
of the clerk of said district court his bill of exceptions herein, which 
said bill of exceptions is in the words and figures following, to wit: 


23 : Bill of Exceptions. 


In the District Court of the 2nd Judicial District in and for the 
County of Bernalillo and Territory of New Mexico, for the Trial 
of Causes, &c., of the May Term, A. D. 1882. 


WILLIAM C. ORR et al. : 
3 vs. No. 595. 
LAMBERT N. HopkKIns. 


In Assumpsit. 


Be it remembered that at the trial of the above-entitled cause in 
said court at said term the following proceedings were had, to wit: 

The said plaintiffs, to maintain the issue upon their part at the 
trial of said cause, offered and gave in evidence on their behalf the 
following instruments of writing, purporting to be a promissory 
note—that is to say: 


$1,314.65. St. Louis, October 1st, 1881. 


Four montks after date I, the subscriber, of Ft. Wingate, county 
of and State of New Mexico, promise to pay to the order of Orr 
and Lindsley (a firm composed of William C. Orr and De Courcey B. 
Lindsley) thirteen hundred & fourteen 555, dollars, with exchange, 
for value received, with interest at the rate of ten per cent. per annum 
after maturity until paid, without defalcation or discount, negotiable 
and payable at 1st National Bank, Santa Fe, N. M. 

“L. N. HOPKINS, Jr.” 


To the offering and giving in evidence of which said instrument 
. of writing the defendant, by his counsel, then and there objected for 
the reason that the same was not the note sued on and was wholly 

variant therefrom, and was otherwise improper and incom- 
24 ~—sipetent as evidence and did not sustain plaintiffs’ declaration, 

and there was nothing at the trial of said cause or in the files 
thereof to show that the note offered in evidence was the note sued 
on by plaintiffs; but the court overruled the objection and _per- 
mitted said instrument of writing to be read in evidence to the jury; 
to which ruling and decision of the court and permitting said in- 
strument of writing to be read in evidence defendant, by his counsel, 
then and there excepted; and plaintiffs further gave in evidence on 
— behalf—that is to say, W. B. Childers, being duly sworn, testi- 
fied : , 

Gentlemen of the jury, I state under my oath to you that on or 
about the 7th day of March of this year I went to F. T. Wingate for 
the purpose of seeing the defendant in this cause, Lambert N. Hop- 
kins, in regard to the note sued on and the collection of the debt, of 
which it is the evidence. 
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To which statement of the witness defendant, by his counsel, then 
and there objected for the reason that the witness was but stating 
his opinion and conclusions, and said evidence was otherwise incom- 
petent and improper, but the court overruled the objection and per- 
mitted the same to go to the jury; to which ruling and decision of 
the court defendant, by his counsel, then and there excepted. 

The witness further proceeded as follows: I presented this note to 
L. N. Hopkins. Hopkins admitted the indebteness and asked me not 
to bring suit on it before the first day of April; that on that day he 
would pay it. He failed to pay it, and I therefore brought suit. I 
have computed the interest on the note and find it to be $84.83 ; 
note, $1,314.65; total, $1,399.48. | 

To all of which evidence the defendant, by his counsel, 

25 then and there objected for the reason that it was immaterial, 

incompetent, and improper; but but the court overruled de- 

fendant’s objections and permitted the same to go to the jury; to 

which ruling and decision of the court the defendant, by his coun- 
sel, then and there excepted. 

The foregoing was all the evidence introduced on the trial of this 
cause. 

The court thereupon instructed the jury to find for the plaintiffs ; 
to the giving of which instructions defendants, by his counsel, then 
and there excepted; and thereupon the jury rendered a verdict 
against the defendant; whereupon the defendant, by his counsel, 
then and there moved the court to arrest the judgment and set aside 
the verdict and grant a new trial of this cause, and filed the follow- 
ing reasons in writing for his motions: 

Ist. Because improper, incompetent, and inadmissible evidence 
was permitted by the court to go to the jury. 

2nd. Because of a fatal variance between the note sued on and 
the note introduced in evidence by the plaintiff. 

3rd. Because the note introduced in evidence was wholly incom- 
petent and improper as evidence for any purpose and did not sus- 
tain plaintiffs’ declaration. 

4th. Because the court admitted said note in evidence without 
regard to the variance aforesaid. 

5th. Because neither the original nora copy of the note declared 
on by plaintiffs was attached to or filed with their declarations in 
said cause, nor any reason whatever given why the same was not 
filed; but the court denied the motion and gave judgment on the 
verdict against the defendant; to which decision of the court in 
denying such — the defendant, by his counsel, then and there 

excepted. 
26 Sadan uch, therefore, as the matters above set forth do not 
fully appear of record the defendant tenders this his bill of ex- 
ceptions and prays that the same may be signed and sealed by the 
judge of this court, pursuant to the statute in such case made, which is 
accordingly done this 16th day of November, 1882. 


JOSEPH BELL, [sEAt.] 
Judge 2nd Dist. N. M. 
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I consent to the signing of this bill of exceptions as above pre- 


pared. ! 
W. B. CHILDERS, 
: | Att'y for Plaintiffs. 
Cert'f. of Clerk. 


Terrirory oF NEw MExIco, \ = 
econd Judicial District, County of Bernalillo, 


I, kKdmund H. Smith, clerk of the second judicial district court of 
the Territory, do hereby certify that the foregoing pages, numbered 
1 to 4, 43, 5-25, contain a true copy of the records and all proceed- 
ing in the cause of William C. Orr and De Courcey B. Linsley vs. 
Lambert N. Hopkins as the same remains of record in my office. 

Witness my hand and the seal of said district court this 22nd 


December, 18582. 
EDMUND H. SMITH, Clerk. 


27 And afterwards, to wit, on the 3d day of January, 1883, 

there was filed in the clerk’s office of said supreme court the 
plaintiffs in error’s assignment of errors, which said assignment of 
errors is in the word and figures following, to wit: 


Assignment of Errors. 
In the Supreme Court. January Term, 1883. 


WittraAmM C. Orr and De Courcey B. LinpsLey, Appellees, 
Re. 
LAMBERT N. Hopkins, Appellant. 


Now comes the said plaintiffs in error and say that there is mani- 
fest error in the record in the above-entitled cause, and for cause of 
error he assigns the following, to wit: 

1st. The court erred in instructing the jury to find for the plain- 
tiffs in the court below. 

2nd. The court erred in receiving improper testimony offered by 
the plaintiffs and objected to by the defendants. 

3rd. The court erred in refusing to grant a motion for a new trial 
and an arrest of judgment. 

4th. The court erred in refusing to instruct that there was no suf.- 
ficient evidence offered on the part of the plaintiff- upon which to 
base a judgment. 

5th. The court erred in rendering judgment against the defendant. 

Gtb. The court erred in permitting the note offered in evidence to 
go to the jury, for the reason that it varied from the note as described 


in the declaration. 
McCOMAS, CATRON & THORNTON, 
Attorneys for Appellant. 


28 And be it further remembered that on We-n-sday, the tenth 
day of January, A. D.1883, term, being the the ninth day of the 
regular January, 1883, term of the supreme court of the Territor 
of New Mexico, the foll-ing, among other, proceedings were had, 
to wit: 


eet 


Record of Hearing. 


WILLLIAM C. OrrR and Ds Courcery B. LINDSLEY, Appellees, 
vs. 
LAMBERT N. Hopkins, Appellant. 


Appeal from second judicial district court. 


This cause, now coming on to be heard upon the record, assign- 
ment of errors, and briefs on file herein, is argued by W. T. Thorn- 
ton and T. B. Catron, Esquires, on behalf of said defendant and 
appellants, and by W. B. Childers, Esquire, on behalf of said plain- 
tiffs and appellees, and is submitted to the court; and the court, not 
being sufficiently advised in the premises, takes the same under ad- 
visement. 


And afterwards, to wit,on the 5th day of January, 1884, there 
was filed in the clerk’s office of said supreme court a remittitur of 
judgment in accordance with the opinion of the court on file in said 
cause by the said appellees, which said remittitur is in the words 
and figures following, to wit: 


- TsrritorY oF New MExico, Supreme Court : 


In the Supreme Court of the Territory of New Mexico. Januar: 
Term, A. D. 1884. 


WILi1AM C. OrR ef al. vs. LAMBERT N. Hopkins. 


29 Now comes the plaintiffs in the above-éntitled cause, by 

their attorneys, Wm. B. Childers, and enter a remittitur of 
the interest allowed in the judgment in this case by the district court 
of the second judicial district for the county of Bernalillo,so that 
the said judgment shall be and stand for the sum of thirteen hun- 
dred and fourteen and ;%5, dollars ($1,314.65), with interest thereon 
at the rate of six per cent. per annum from the first day of Octo- 
ber, A. D. 1881, until satisfied, and move the court that said judg- 
ment be affirmed for the said amount of $1,314.65 and interest 
thereon at the rate of six per cent. per annum since the said first 
day of October, A. D. 1884, and that execution issue therefor 
against the said defendant, Lambert N. Hopkins, Jr., and the sureties 


on his appeal bond. | 
| WILLIAM B. CHILDERS, 
Attorneys for Appellees. 


30 And be it further remembered that on Saturday, the nine- 

teenth day of January, A. D. 1884, being the eleventh day of 

+ the regular January term, 1884, term of the supreme court of the 

¢ Territory of New Mexico, the following, among other, prcceedings 
tC swere had, to wit: 7 
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Motion to Affirm Judgment. 
WILLIAM C. Orr ef al., Appellees, . 


v8. 
LAMBERT N. HopkKINs, JR. 


Appeal from 2nd judicial district. 


The said plaintiffs and appellees, by their attorneys, W. B. Childers, 
Esquire, having heretofore fled in this cause a remittitur in accord- 
ance with the opinions of the court on file herein, now comes, by 
their said attorneys, and move the court to affirm the judgment at 
the court below for thirteen hundred and fourteen dollars and sixty- 
five cents, with interest thereon at the rate of six per cent. per an- 
num from the first day of October, A. D. 1881, and that the execu- 
tion issue therefor against the said defendant, Lambert. N. Hopkins, 
Jr., and the sureties on his appeal bond, and said motion, being 
argued by counsel as well for said defendant and appellant as for 
said plaintiffs and appellees, is submitted to the court, and the court, 
not being sufficiently advised in the premises, takes the same under 
advisement. 


ol And be it further remembered that on Tuesday, the nine- 
teenth day of February, A. D. 1884, being the nineteenth day 
of the regular January, 1884, term of the supreme court of the Ter- 
ritory of New Mexico, the following, among other, proceedings were 
had, to wit: : 
Order Granting Same. 
WitiiaAM C. Orr and De Courcey B. LINDsSLEY 
vs. 
LAMBERT N. Hopkins, Appellant. 
Appeal from 2nd judicial district. 


The said plaintiffs having filed their remittitur in this cause in 
accordance with the opinion heretofore rendered herein, and the. 
motion of said plaintiffs to affirm the judgment of the court below 
for thirteen hundred and fourteen dollars and sixty-five cents, with 


interest thereon at the rate of six per cent. per annum from the first 


day of October, A. D. 1881, and that an execution issue therefore 
against defendant and his securities, having been argued by coun- | 
sel and submitted to and taken under advisement by the court on a 
former day of the present term, the court, being now sufficiently ad- 
vised in the premises, announces its decision by Associate Justice 
Bristol, granting said motion, affirming the judgment of the 
court below for said amount, with said interest as aforesaid, 

against defendant and securities on his appeal bond 
32 on file herein, all the members of the court concurring. 

It is therefore considered by the court, the said plaintiffs and 
appellees having filed their remittituras aforesaid, that the judgment 
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a heretofore entered in this cause in the second judicial district court 
within and for the county of Bernalillo, at its regular term, 1882, from 
which court this cause came into this court, be,and the same is 
hereby, affirmed against defendant and appellant and his securities, 
and that in accordance therewith the said William C. Orr and De 
Courcey B. Lindsley recover of the said defendant and appellant, 
Lambert N. Hopkins, and the said securities on the bond for 
appeal herein, T. B. Catron and W. T. Thornton, the sum of fifteen 
hundred and two dollars and sixty-three cents, that being the amount 
of thirteen hundred and fourteen dollars and sixty-five cents and 
the interest thereon from the first day of October, A. D. 1881, at the 
rate of.six per cent. per annum, and also their costs in the said 
district court expended, taxed at —, and that thev have execution 
therefor, and that they also recover of the defendant, Lambert N. 
Hopkins, and the said securities, T. B. Catron and W. T. Thornton, 

their cost in the court expended, taxed at seventeen & 7, 
33 dollars, and that they also have execution therefor; and be 

it further remembered that on Wednesday, the twenty-third 
day of April, A. D. 1884, there was filed in the office of the clerk of ‘ 
the supreme court of the Territory of New Mexico a writ of error “a 
in the above-entitled cause, the original of which is hereto attached, E 
and is in the words and figures following, to wit: 


Copy of Writ of Error. 
THe UNITED STATES OF AMERICA, 88: 


The President of the United States to the honorable supreme court 
of the Territory of New Mexico, Greeting: 


Because that in the record and process and also in the rendering 
of judgment in the said supreme court of the Territory of New 
Mexico before you, in a suit between Lambert N. Hopkins and his 
securities, Thomas B. Catron and William T. Thornton, plaintiffsin 
error, and Willian C. Orr and De Courcey B. Lindsley, defendants 
in error, a manifest error has intervened, to the great damage 
of the said Lambert N. Hopkins and his securities, Thomas B. 
Catron and William T. Thornton, as by their complaint appears, 
we, being willing that error, if any hath been, should be dul 
corrected and full and speedy justice done to the parties aforesaid, 

do command you, if judgment be therein given, that then 
34 under your seal, distinctly and openly, you send the record 

and proceedings aforesaid, with all things concerning the 
same, to the Supreme Court of the United States, together with this 
writ of error, so that you have the same at Washington, the present 
seat of the National Government, on the second Monday in October 
next, in the said Supreme Court to be then and there held, that, 
the record and proceedings aforesaid being inspected, the suid 
Supreme Court may cause further to be done therein to correct the 
' error what of right and according to the law and custom of the 
“i United States should be done. 
Witness the Honorable Morrison R. Waite, Chief Justice of the 
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said Supreme Court, the 23rd day of April, in the year of our Lord 
one thousand eight hundred and eighty-four. 
[SEAL. ] , C. M. PHILLIPS, 


Clerk Supreme Court, Territory of New Mexico. 


I, C. M. Phillips, clerk of the supreme court of the Territory of 
New Mexico, do hereby certify that the above and foregoing is a true 
and complete copy of a writ of error from the Supreme Court of the 

United States to the supreme court of the -Territory in a 
3D cause wherein Lambert N. Hopkins and securities, Thomas 

B. Catron and William T. Thornton, plaintiffs in error, vs. 
William C. Orr and De Courcey B. Lindsley, defendants in error, 
and that the said plaintiff- in error did this day lodge in my office 
this the said copy of said writ for the said William C. Orr and De 
Courcey B. Lindsley, defendants in error, pursuani to the provisions 
of section 1007 of the Revised Statutes of the United States, it being 
the purpose.of said. plaintiff- in error to have said writ of error 
operate as a supersedeas, pursuant to law. 

Witness my hand and seal of said supreme court of the Territory 
of New Mexico this twenty-third day of April, A. D. 1884. : 

[SEAL] | C. M. PHILLIPS, Clerk. 


36 THe United STATEs OF AMERICA, 83: 


The President of the United States to the honorable supreme court 
of the Territory of New Mexico, Greeting: : 

Because that in the records and process and also in the rendering 
of judgment in the said supreme court of the Territory of New 
Mexico before you, in a suit between Lambert N. Hopkins and his 
securities, Thomas B. Catron and William T. Thornton, plaintiffs in 
error, and William C. Orr and De Coursey B. Lindsley, defendants — 
In error, a manifest error has intervened, to the great damage of the 
said Lambert N. Hopkins and his securities, Thomas B. Catron and 
William T. Thornton, as by their complaint appears: 

We, being willing that error, if any hath been, should be duly cor- 
rected and full and speedy justice done to the parties aforesaid, do 
command you, if judgment be therein given, that then under your 
seal, distinctly and openly, you send the record and_ proceedings 
aforesaid, with all things concerning the same, to the Supreme Court 
of the United States, together with this writ, so that you have the 

same at Washington, the present seat of the National Govern- 
oT ment, on the second Monday in October next, in the said 

Supreme Court to be then and there held, that, the record 
and proceedings aforesaid being inspected, the said Supreme Court 
may cause further to be done therein to correct that error what of 
right and according to the law and custom of the United States 
should: be done. | 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the 23rd day of April, in the year of our Lord 
one thousand eight hundred and eighty-four. 

C. M. PHILLIPS, 
Clerk Supreme Court, Territory of New Mexico. 


Twn § 


373 | [Endorsed :] Original. Lambert N. Hopkins, Thomas B. 


-a writ of error from the Supreme Court of the United States to this 
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Catron, and William T. Thornton, plaintiffs in error, vs. Wil- 
liam C. Orr and De Coursey B. Lindsley, defendants in error. Writ 
of error to supreme court of the Territory of New Mexico. Filed 
April 23rd, 1884. C. M. Phillips, clerk supreme court, Territory of 
New Mexico. 


38 And afterwards, on, to wit, the twenty-third day of April, 
| A. D. 1884, there was filed and entered of record in the office 
of the clerk of the supreme court of the Territory of New Mexico 
the following order, which is in words and figures as follows, to wit: 


Order Fixing Amount of Supersedeas Bond. 
TERRITORY oF NEw Mexico: | 
In the Supreme Court. January Term, A. D. 1884. 
Wirrram C. Orr ef¢ al., Appellees, 


vs. 
LambBerr N. Hopkins e al., Appellant-. 


In this cause, the above-named plaintiffs in error having sued out 


court, lately and at the present term thereof rendered therein in. 
favor of said defendants in error and appellees, and application 
having been duly made to this court therefor by said plaintiffs in 
error or appellant-, it is ordered that the penalty of the bond in error 
in said cause, so removed to the Supreme Court of the United States, 
be, and the sum is hereby, fixed at the sum of three thousand dol- 
lars, $3,000.00. 
It is further ordared that, upon the examination and filing 
39 of said bond within sixty days from the rendition of said 
judgment, with securities to be approved by the chief justice 
of this court, or one of the associate justices thereof in case of his 
absence, and upon the plaintiffs in error otherwise complying with 
the statute in such cases made and provided relating to writs of 
error from said Supreme Court of the United States, then and there- 
upon all further proceedings upon the judgment of this court in this 
cause shall be stayed until the further order of the Supreme Court 
of the United States in that behalf. It is further ordered that re- 
sponsible securities, residents of the Territory of New Mexico, and 
acceptable to the judge approving said bond in error, shall be 
received and accepted. 
(S’g’d) S. B. AXTELL, 
3 Chief Justice. 


And afterwards, on, to wit, the 23 day of April, A. D. 1884, there 
was filed in the office of the clerk of the supreme court of the Terri- 
tory of New Mexico a supersedeas bond in the above-entitled cause, 
which is in words and figures as follows, to wit: 


LAMBERT N. HOPKINS ET AL. VS. WILLIAM C. ORR ET AL. 


Supersedeas Bond. 


Know all men by these presents that we, Lambert N. Hopkins 
a resident of the State of California, and Thomas B. Catron 
40 and William C. Thornton, both residents of the county of 
Santa Fé, in the Territory of New Mexico, principal and and 
our securities, acknowledge ourselves to owe and stand indebted 
unto William C. Orr and De Courcey B. Lindsley in ‘the sum of 
three thousand dollars; for the true and lawful payment of which 
we bind ourselves, our heirs, executors, and administrators, by these 
presents. 
Witness our hands and seals this 9 dav of March, 18S4. 
The condition of the above obligation is such that whereas a judg- 
ment was, on the fourth day of February, 1884, rendered in the su- 
reme court of the Territory of New Mexico for the sum of fifteen 
undred and two dollars and sixty-three cents and costs of suit 
against the above principals and in favor of the above obligees ; 
and whereas the above principals have sued out a writ of error in 
the Supreme Court of the United States in said cause and desire a 
stay of execution upon said judgment until the finan determination 
of said cause in said Supreme Court: Now, if the said above princi- 
pals shall prosecute their said writ of error with effect and answer 
all damages and costs if they fail to make their plea good and shall 
satisfy the judgment of the Supreme Court of the United States in 
case it should affirm the judgment of the supreme court of 
41 the Territory of New Mexico against all of the appellants, 
or in case said writ of error should be dismissed for want of 
prosecution, if they shall satisfy the Judgment of the supreme court 
of the Territory of New Mexico, from which said writ is sued out, 
then this obligation to be void; otherwise to remain in full force 
and effect. 


(S’g'd) LAMBERT N. HOPKINS. [seat. 
THOMAS B.CATRON. —fseat. 
W. T. THORNTON. SEAL. 


STATE OF CALIFORNIA, County of Placer: 


Before me, the undersigned authority, on this — day of , 1884, 
personally appeared Lambert N. Hopkins, whose name is signed to 
the foregoing bond, and acknowledged to me that he voluntarily 
executed the same for the purpose therein mentioned, and that the 
Same was his act and his deed. 

In witness whereof I have hereunto set my hand and affixed my 
official seal, at my office, in the Township No. 3, county of Placer, 
the day and year in the certificate first above written. - 

(S’g’d) D. G. ROUSE, {[1.s.] 
| Justice of the Peace. 


The above bond is this day approved by me, and the same shall 
operate as a stay of execution in this cause. 
Dated April 28, A. D. 1884. | : 
(S’g’d) | | S. B. AXTELL, 
Chief Justice Supreme Court of the Territory of New Mexico. 


>= 
See 
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42 And afterwards, on, to wit, on the 25th of June, 1884, there 
was filed in the office of the clerk of the supreme court of the 
Territory of New Mexico a citation in the above-entitled cause, the 
original of which, with the endorsement thereon, is hereto attached 
and is in words and figures as follows, to wit: 
Citation and Service. 
The United States of America to William C. Orr and De Courcey B. 

Lindsley, Greeting: : : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October, A. D. 1884, next, pursuant to a writ 
of error filed in the clerk’s office of the supreme court of the Terri- 
ritory of New Mexico, at Santa Fe, New Mexico, wherein Lambert 
N. Hopkins and his securities, Thomas B. Catron and William T. 
Thornton, are plaintiffs in error and you are defendants in error, to 
show cause, if any there be, why the judgment rendered against the 
said plaintiffs, as in the said writ of error mentioned, sheuld not be 
corrected and why speedy justice should not be done to ‘the parties 

in that behalf. 
43 Witness the honorable chief justice of the supreme court of 
_ the Territory of New Mexico this 28th day of April, in the 
year of our Lord one thousand eight hundred and eighty-four. 
(S’g’d) S. B. AXTEL, 
Chief Justice. 


Service of a true copy of the within citation and summons ac- 
knowledged to have been made on me this the 3rd day of May, A. 
D. 1884. 

Albuquerque, N. M., May 3rd, 1884. 

(S’g’d) WILLIAM B. CHILDERS, 
Attorney jor Defendant- in Error. 


44 And afterwards, to wit, on the — day of April, A. D. 1884, 

there was filed in the oftice of the clerk of the supreme court 
of the Territory of New Mexico an affidavit of valuation in the 
above-entitled cause, which is in words and figures as follows, 


to wit: 


Affidavit of Vaiue. 
TERRITORY OF NEW MEXICO, 88: 


Personally came before me, clerk of the district court for the first 
judicial district of the Territory of New Mexico, William T. ‘Thornton, 
who, being duly sworn, deposes and says that the said Lambert N. 
Hopkins was plaintiff in error in a cause lately depending in the 
supreme court of the Territory of New Mexico, entitled Lambert N. 
Hopkins, plaintiffs in error, versus William C. Orr and De Courcey 
B. Lindsley, who were defendants in error, in which proceedings 
Thomas B. Catron and William T. Thornton were the securities of 
the said plaintiff in error, and that on the final hearing of said cause 
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judgment was rendered against the said plaintiffs in error and his 

securities, and that the said plaintiffs in error and his securities, 

being dissatisfied with said judgment, have obtained from the Su- 

preme Court of the United States a writ of error to remove said 
cause to the last above-mentioned court; and this deponent 

45 further says the amount in controversy in said cause exceeds 
the sum of one thousand dollars, exclusive of costs. 


(S’g’d) . W. T. THORNTON. 


Subscribed and sworn to before me this the — day of April, 1884, 
at the district and Territory first above written. 
[SEAT. ] (S’o’d) C. M. PHILLIPS, Clerk, 
3 By S. BURKHART, Deputy. 


4G Original Citation and Service. 


The United States of America to William C. Orr and De Coursey B. 

Lindsley, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October, A. D. 1884, next, pursuant to a writ 
of error filed in the clerk’s office of the supreme court of the Terri- 
tory of New Mexico, at Santa Fé, New Mexico, wherein Lambert N. 
Hopkins and his securities, Thomas B. Catron and William T. 
Thornton, are plaintiffs in error and you are defendants in error, to 
show cause, if any there be, why the judgment rendered against the 
said plaintiffs, as in the writ of error mentioned, should not be cor- 
rected and why speedy justice should not be done to the parties in 
that behalf. | 

Witness the honorable chief justice of. the supreme court of the 
Territory of New Mexico this 28th day of April, in the vear of our 
Lord one thousand eight hundred and eighty-four. 

S. B. AXTELL, 
Chief Justice, &e. 


462 Service of a true copy of the within citation and summon- 
acknowledged to have been made on me on this the 3rd day 


of May, A. D. 1SS4. 
WILLIAM B. CHILDERS, 
Attorney for Defendants in Error. 


Albuquerque, N. M., May 3rd, 1884. 


47 And heretofore, on, to wit, the 14th day of October, 1883, there 

was filed in the office of the clerk of said court an opinion of 
judges of said court in said cause, a copy of which is hereunto an- 
nexed, in accordance with the amendment to rule eight of the Su- 
preme Court of the United States, to be herewith transmitted, which 
is in words and figures as follows, to wit : 


Opinion of Supreme Court of New Mexico. 


TERRITORY OF NEw MEXIco: 
Supreme Court. .January Term, 1883. 


OrR and LINDSLEY 
v8. Cause No. 154. 
LAMBERT N. HopkKIns. 


Appeal from the district court of Bernalillo county. 


The declaration in this cause, in addition to the common courts, 
in assumpsit, contains a special count upon a promissory note in 
words as follows: 

For that whereas the said defendant heretofore, to wit, on the first 
day of October, in the year of our Lord one thousand eight hundred 
and eighty-one, at, to wit, the city of Saint Louis, Missouri—that is 
to say, at, to wit, the county of Valencia aforesaid—written St. Louis, 

made his certain promissory note, in writing, having date a 
48 certain day and year therein mentioned, to wit, the day and 
| year aforesaid, and thereby then and there promised to pay, 
four months after the date thereof, to the order of said plaintiffs, the 
sum of thirteen hundred and fourteen and ;§5, dollars, for value re- 
ceived, with interest at the rate of ten per cent. per annum from 
maturity, and then and there delivered the said promissory note to 
the said plaintiffs, by means whereof and by force of the statute in 
such cases made and provided the said defendants then and there 
become liable to pay to the said plaintiffs the said sum of money in 
the said promissory note (mentioned), and, being so liable, he, the 
said defendant, in consideration thereof, afterwards, to wit, on the 
day and year aforesaid, at, to wit, the county of Valencia aforesaid, 
undertook and then and there faithfully promised the said plaintiffs 
to pay them the said sum of money in the said promissory note speci- 
fied, according to the tenor and effect thereof. 

At the time of filing the declaration there was filed therewith a 
promissory note, in writing, in the words and figures as follows: 


$1,314.65. | St. Lours, October 1s, 1884. 

49 Four months after date I, the subscriber, of Ft. Wingate, 

county of , State of New Mexico, promise to pay to the 
order of Orr and Lindsley (a firm composed of William C. Orr and 
De Courcey B. Lindsley) thirteen hundred and fourteen and $3, dol- 
lars, with exchange, for value received, with interest at the rate of 
ten per cent. per annum after maturity until paid, without defalca- 
tion or discount, negotiable and payable at Ist Nat. Bank, Santa Fé, 


N. M. | 
(S’g’d) L. N. HOPKINS, Jr. 


The defendant pleaded the general issue. Upon the trial the 
plaintiffs offered in evidence the promissory note filed with the 
declaration. This was objected to on the grounds, Ist, that it was 
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not a negotiable promissory note in that it provided for the payment 
of exchange over and above the principal and interest therein speci- 
fied, which rendered the amount to be paid thereon unliquidated 


and uncertain, and, not being a promissory note, it did not impart — 


a consideration. 
The note was further objected to as evidence on the ground of 
variance between it and the note declared on in the special court. 
Both of these objections were overruled by the court, and the 
30 note was received in evidence under exceptions. The only 
additional evidence for the plaintiffs was that — the witness 
Childers, which was very brief and as follows 


GENTLEMEN OF THE JURY: I state under my oath to you that on 
or about the 7th day of March of this year I went to Ft. Wingate 
for the purpose of seeing the defendant in this case, Lambert N. 
Hopkins, in regard to the notes sued on and the collection of the 
debt of which it is the evidence. I presented this note to L. N. 
Hopkins. Hopkins admitted the indebtedness and asked me not to 
bring suit on it before the Ist day of April; that on that day he 
would pay it. He failed to pay it, and I therefore brought suit. I 
have computed the interest on the note and find it to be $84.83 ; 
note, $1,314.65; total, $1,599.48. This testimony was also objected 
to on behalf of defendant on the ground of its being immaterial, 
Incompetent, and improper. 

The objections were overruled, and the evidence went to the jury 
under exceptions. No testimony was offered on behalf of the de- 
fendant. 

No instructions were asked for by either party. The court there- 
upon, on its-‘own motion, charged the jury to find for the plaintiffs. 

This instruction was excepted to on behalf of defendant. 
ol The jury rendered a verdict for plaintiffs in the sum of 
$1,399.48. 

Defendants interposed motions In arrest of judgment and for a 
new trial, which were overruled, anc judgment rendered for the 
plaintiffs in the amount specified in the verdict and cost-. Numer- 
ous errors are assigned on behalf of the plaintiffs in error, but it is 
necessary to consider only those that are based upon the objections 
and exceptions already refer-ed to. 

Whether, under any circumstances, the terms as to payment of 
exchang- w ould destroy the character of an instrument in writing 
as a promissory note which otherwise would be a perfect promissory 
note, which may be doubted, no such question can arrise in this 
case. 

The terms of the note as to exchange are mere surplusage and 
have no significance whatever. 

The note was made negotiable and payable at the Ist Nat. Bank 
of Santa Fé, and payment at that bank, principal and interest, with- 
out pay ment of any exchange, would have been a full and complete 
satisfaction of the note. 

The note received in evidence is in all respects upon its face a 
valid, negotiable promissory note, and the law implies a consideration 
for the promise therein contained. 
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52 The objections to the note received in evidence, that it 
varies from the note as declared on, is no doubt well taken 
so far as the special count in the declaration is concerned. 

No principle of law is better settled under any system of plead- 
ing than when a promissory note, bill of exchange, or other instru- 
ment of writing is sued on it must be set out in the declaration in 
each and all its natural terms and conditions, according to their 


precise legal effect. 
Ist Chit. Pl., 305, with note 3, and authorities cited. 


What constitutes the variance between the note as declared on in 
this case and the note received in evidence is the former is made 
negotiable and payable generally or absolutely while a limitation is 
placed upon the latter in that it is made negotiable and payable at 
a particular, specified place. 

It cannot be said, therefore, that the terms of both have the same 
legal effect. 

This has always been considered a fatal variance. ist Cht. P’g, 
309, 14 set., 43; 9 Wheat., 558; 4 Cr. C. C., 11. 

Had the declaration contained only the special count on the 

promissory note it is clear that, upon the evidence received 
53 under objections, it would have been error to have rendered 

judgment therein for the plaintiffs in any sum whatever ; 
but it seems that now the practice is sustained by high judicial 
authority of receiving promissory notes and bills of exchange as 
prima facie evidence in support of any or all the common coutrs, in 
assumpsit, between the immediate parties. 

2 Greenleaf on Ev., sec. 112. 


It is difficult to comprehend the reasonableness of the practice to 
the — it has been carried by some of the courts. It must necessa- 
rily lead to many absurdities. 

For instance, upon the common court for money lent, or, if sup- 
ported by oral testimony, it would be necessary to prove that the 
transactions was essentially a loan of money, vet it is held that a 
promissory note, though it may have been given for work and labor, 
may be received to support the common court for money loaned. 
However this may be on principle it is clear that every promissory 
note or bill of exchange necessarily includes an account stated be- 
tween. the immediate parties thereto—that is, that there had been a 
prior transaction or transactions between the parties involving in- 

debtedness from one to the other, a mutual settlement thereof 
64 upon examination, and an acceptance thereof by them result- 
ing in finding a certain amount in money to be due and a 
. promis-, express or implied, to pay the same. 

Upon every account stated the law implies a valuable considera- 
tion and is necessary to inquire into the nature or items of the 
original account. 1 Chit. P., 358. Proff of a settlement and stated 
account between the parties makes out a prima facie case. 

A promissory note, therefore, is, from its very terms, the most satis- 
factory evidence that there had been a settlement between the par- 
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ties and that the principal sums therein specified had been found 
to be due from the inaker to the payee. ; 
Chit. on Contracts, 10th American Ed., 723. 


The promissory note, therefore, was properly received in evidence 
in support of the common court upon an account stated; as no judg- 
ment could be properly rendered under the evidence on the special 
count on the promissory note, then we are to consider the case on 
the common courts exclusively and as though no such special count 
was in the declaration. In this view of the case it is evident that 

the judgment is far a larger sum than is claimed under the 
55 com-on courts, which cannot exceed the sum of $1,314.65 on 

account stated ; as no judgment could be properly rendered 
under the evidence on the special count on the promissory note, 
then we are to consider the case on the common counts exclusively, 
and as no such special count was in the declaration. In this view 
of the case it is evident that the judgment is for a larger sum than 
is claimed under the common counts, which cannot exceed the sum 
of $1,314.65 and interest at the rate of six per cent. per annum 
from the date of the stated account between the parties to the date 
of this judgment. This is all that can be claimed under the com- 
mon counts and jis all that is claimed in the declaration on this 
counts. At common law, in the absence of any statutory provisions 
as to interest, none whatever could be recovered on any of the com- 


mon counts. : 
Ist Chit. Pl., 356. 


: If at the date of the account stated there was a provision to pay 
| interest at a stipulated rate above legal interest, then to recover the 
| same in addition to the amount due on the account stated there 
should have been a count therefor obliging forbearance as the con- 
sideration for the promis-. (Void count for interest, 2 Chit. Pl., 88. 

Our statute allows interest at the rate of six per cent. per 
56 annum on money ‘due upon the settlement of matured ac- { 

counts. Price Stat., 414. This, of course, covers an account 
stated, and may be recovered on a count; on an account stated judg- 
ment cannot be‘ rendered for a greater amount than the damages 
Jaid in the declaration. (Hogan vs. Taylor, Hump., 20.) 


On the common counts, therefore, the plaintiff is entitled to re- 
cover only the sum of $1,314.65 and interest thereon from the 1st 
day of October, 1881, at six per cent. per annum, instead of ten per 
cent., as in the judgment rendered. | | 
, The proper practice on appeal, when the record shows a judgment 
in excess of the amount paid in in the declaration, and the amount 
of the excess Is capable of exact computation, seems to be to permit 
the creditor to file a remisure of the excess, and, if done, to confirm 
the Judgment as to the residue; otherwise, to- reverse the judgment 
and order a new trial. 14 Cal., 640; 10 Iowa, 233; 20 Ind., 306. 
It is ordered that the defendants in error have leave until the sec: 
ond Monday of January, 1884, to file a permissore, as indicated by 

this opinion, and if done within that time the judgment to be 
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affirmed as to the residue, and on failure so to do the judgment to 
be reversed and the cause remanded for a new trial. 


57 And heretofore, on, to wit, the 19th day of February, 1884, 

there was filed in the office of the clerk of said court an opin- 
ion of the judges of said court in said cause, a copy of which is 
hereunto annexed, in accordance with the amendments to rale eight 
of the Supreme Court of the United States of the United States, to be 
herewith transmitted, which is in words and figures as follows, to 
wit: . 


TERRITORY oF New Mexico: 
Supreme Court. January Term, 1884. 
WILLIAM C. ORR et al. vs. LAMBERT N. HopkKINs. 


This case was argued and submitted at the last term. A decision 
was rendered during vacation to the effect that the judgment below 
was in excess of the amount in which appellees were entitled to re- 
cover upon their declaration, the excess being in the amount of 
interest they were entitled to on the money demand sued on; that 
the excess of interest being a matter of exact computation the ap- 
pellees should have leave until the second Monday of January, 1884, 
to file a remittitur of such excess, and if done within that time the 

judgment below to be affirmed as to the residue, and on 
58 failure so to do the judgment to be reversed and the cause 
remanded for a new trial. 

The remittitur was filed within the —, but the judgment of tbis 
court has been delayed for the determination of the further question 
whether its rendition should be against the appellant’s securities on 
his appeal bond, as well as against himself or against himself alone. 

The question is presented on the motion of the appellees that 
judgment be rendered as well against the securities as the appellant. 
The securities have appeared by counsel and resist the motion. 

The provisions of statute in relation to this question is as follows: 

In case of appeal in a civil suit, if the Judgment of the appellant 
court to be against the appellant it shall be reversed against him and 
his securities in the appeal bond. Prince Stat., 242-’5. 

The judgment of this court under our previous rulings must nec- 
essarily be rendered against the appellant, but it is claimed by 
counsel for the securities that inasmuch as the judgment appealed 
from has been modified by this court the securities are discharged 
from liability. The statute in regard to appeal bonds in appeals to 

this court is as follows: 
59 Upon the appeal being made the district court shall make 
an order allowing the same. Such allowance shall stay the 
execution. * * * 

When the appellant.or some responsible person for him, together 
with two sufficient securities, to be approved by the court during the 
same term at which the judgment or decision appealed from was 
rendered, enter into a recognizance to the adverse party in a sum 
sufficient to secure the debt, damages, and costs recovered by such 
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judgment or decision, together with the interest that may grow 
thereon and the costs and damages which may be recovered in the 
supreme court, conditioned that the appellant shall prosecute his 
appeal with due dilligence to a decision in the supreme court, and 
that if the judgment or decision appealed from be affirmed or the 
appeal be dismissed he will preform the judgment of the district 
court, and that he will also pay the costs and damages that may be 
adjudged against him upon his appeal. Id. 68, § 4. 
The condition of the appeal bond in this case is in com- 
60 pliance with the above statute on this subject, and in case of 
an affirmation of the judginent or a dismissal of the appeal 
it covers not only payment of the judgment appealed from, and also 
all damages and costs that shall be adjudged against the appellant 
by this court. 

The precise point on which the remittitur was permitted to be 
filed in this court was not raised in the court below. It is true, how- 
ever, that there were general objections and exceptions to all the 
proceedings, including all the evidence addressed on the trial ; but it 
Is quite evident, from an examination of the record, that the gist of 
the defence was that there was no evidence to sustain a judgment 
in any amount whatever, and this also in thesubstantial grounds of 
the appeal. 3 

Neither was the question raised by counsel in this court. It was 
‘raised for the first time by this court on its own motion, which no 
doubt it might do in the exercise of its discretion in the furtherance 
of justice, the statute against entertaining any exceptions not taken 
in the court below being directory and permissive only. On the 
cuse as submitted either of these modes of final disposition was open 

to us. . 
61 Under the statute, that no exceptions shall be taken in 
an appeal to any proceedings in the district court, except as 
such as shall have been expressly decided in that court (Jd. 68, § 5), 
we might have affirmed this entree Judgment on this ground, that 
the question as to the excessive interest was not raised in the court 
below or in manner alluded to by either party, and was not, there- 
fore, specifically ruled on (6 Wal., 225,) or, the excessive interest 
being a matter of exact computation, we might have given judg- 
ment for the proper amount in this court under the following pro- 
vision of statute: The supreme court, in appeals or writs of error, 
shall examine the records and on the facts ther-on contained alone 
shall award a new trial, reverse or affirm the judgment of the cir- 
cuit court, or give such other judgment as to them shall seem agree- 
able to law (Wid., 69, sec. 7), or we could, as was, done in this case, 
give to the appellees their option to file a remittitur covering the 
excessive interest and have the judgment affirmed as to the residue; 
otherwise, to submit to a reversal and — trial do move. 
62 Neither of these modes of disposition can be considered as 
a reversal so as to discharge the securities on the appeal bond, 
except on failure to file the remittitur. Had the point as to the ex- 
cessive interest been raised in the court below and overruled and 
excepted to the case, no doubt, would have been received from a dif- 
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( ferent standpoint, but, that specific question not having been raised 
or ruled upon, the appeal cannot be considered as having been taken 
to correct that irregularity. 
It may be fairly presumed that had the point been raised the 
irregularity would have been promptly corrected in the court below. 
The cases of Rothgerbir e al. vs. Wanderly, 66 III., 390, and Chase 
vs. Bris eé al., Cal., 517, are much relied on by the securities in this 
appeal bond as authority showing their exemption from liability, 
but in each of those cases the judgment appealed from was actually 
reversed and remanded to the court below with instructions to enter 
a different judgment. 
In the case at bar there is no such reversal and remand- 
63 ing for a different judgment. The judgment of this court 
upon our provisions ruling should affirm the judgment 
below, after deducting therefrom the amount of the remittitur filed 
as aforesaid, and that the appellees recover of the appellants and 
his securities named in his appeal bond the specified amount of 
such residue and their costs, and that they have execution there- 


for. 
Per BRISTOL, J. | 
I concur. a 
AXTELL, C. J. | od 


- Unirep States OF AMERICA, Territory of New Mexico: 


I, C. M. Phillips, clerk of the supreme court of the Territory of 
New Mexico, do hereby certify that the above and foregoing is a 
true and complete copy of the records of proceedings had, judg- 
ment given, and opinion filed in the cause herein mentioned as 
the same now appears remaining in my office. 

In witness whereof I have hereunto subscribed my name and 
affixed the seal of the supreme court of the Territory of New Mexico, 
at Santa Fe, New Mexico, this 25th day of June, A. D. 1884. 


[Seal Supreme Court, Territory of New Mexico. ] 


C. M. PHILLIPS, Clerk. 


64 Assignment of Errors. 
In the Supreme Court of the United States. October ‘Term, A. D. 
1886. 


LAMBERT N. Hopkins, THomas B. Catron, and WILLIAM T. THORN- 
TON, Plaintiffs in Error, 


| v8. 
WILLIAM C. Ork and De Coursey B. LINDsLEy, Defendants in Error. 


And now come Lambert N. Hopkins, Thomas B. Catron, and Wil- 
liam T. Thornton, the plaintiffs in error, by John H. Knaebel, their 
attorney, and say that.in the record and proceedings aforesaid there 
is manifest error in this, to wit: 


1st. The district court which gave judgment in the said cause had 
not jurisdiction to give the said judgment, in that, at the time of 
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giving and entering the said judgment, the term of the said district 
court at which the verdict in the said cause was rendered had ex- 
pired, and the said judgment was given and entered in vacation. 

2nd. The trial court erred in permitting the plaintiffs below to 
introduce and read in evidence, over the objection of the defendants 
below, the alleged promissory note which is set out in full in the 
bill of exceptions, and this for the reason that the said alleged note 
so read:in evidence was a different and variant instrument from 
the promissory note described in the first count of the declaration 
and upon which the said first count is based, and for the further 
reason that the said evidence was incompetent, irrelevant, and im- 
material, it appearing upon the record that the note sued on was a 
note for $1,314.65, with interest at ten per cent. from maturity, pay- 
able, generally, to the order of the plaintiffs below, and alleged to 
have been made by Lambert N. Hopkins, but that the instrument 
so read in evidence was signed “ L. N. Hopkins, Jr.,” and by its 
terms was made payable “ with exchange,” and was made “ nego- 
tiable and payable at First National Bank, Santa Fe, N. M.” which 
variance between the allegations and the proof these plaintiffs in 
error here allege to be fatal. | 

ord. The trial court erred in holding the said instrument so read 

in evidence to have been executed by the defendant below, 
6d for the reason that it did not appear that the said defendant 
was a party to the said instrument, and the trial court could 

not presume that the said defendant was the “ L. N. Hopkins, Jr.,” 
whose name was to the said instrument subscribed ; and no proof 
was given of the signature to the said instrument. ) 

4th. The trial court erred in holding that the said instrument, so 
read in evidence, imported a consideration. 


Sth. The trial court erred in instructing the jury, over the objec- | 


tion of the defendant below, “to find for the plaintiffs,” for the rea- 
sons that all the evidence in the case, taken together, failed to sup- 
port the said declaration or any count therein or part thereof; that 
the written instrument read in evidence on the part of the plaintiff 
below was not a promissory note and was different and fatally va- 
riant from the promissory note described in the said declaration ; 
that the said written instrument was not proved to be the act of the 
defendant below or to have been executed by him; that the said 
written instrument did not import a consideration ; that no consid- 
eration for the promise contained in the said instrument was proved ; 
that no evidence whatever was adduced by the plaintifis below to 
support the money counts or any other part of the said declaration, 
but all the evidence had reference to the first count; that the said 
written instrument, either of itself or taken in connection with the 
testimony of the witness, W. B. Childers, did not prove or tend to 
prove any count or part of the said declaration, and that, upon the 
whole evidence, the plaintiffs below were not entitled to a verdict in 
their favor, but, on the contrary, the defendant below was entitled 
to a verdict in his favor. 

6th. The trial court erred in giving judgment in the sum of 
$1,399.48, for the reason that the said sum includes interest com puted 
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at the rate of ten pee cent. per annum, whereas, by the laws of the 
said Territory, only the rate of six per cent. per annum was lawful 
in the absence of a special contract to the contrary, and also be- 
cause the said interest was computed from the date of the said in- 
strument put in evidence, and not from the maturity thereof. 
7th. The supreme court of the Territory of New Mexico erred in 
refusing to reverse the judgment of the said district court, for the 
reason that the said judgment. rendered and entered in vacation of 
ox said district court was unauthorized by Jaw and without juris- 
iction. 
8th. The said supreme court erred in refusing to reverse the judg: 
ment of the said district court and to grant a new trial of the 
66 said cause, for the reason that the verdict and judgment in 
the said trial court were without evidence, competent and rele- 
vant, to support the same. 
9th. The said supreme court erred in holding and deciding that 
the instrument read in evidence and styled a promissory note was 
“ properly received in evidence in support of the common count upon 
an account stated,” for the reason that the said instrument was 
neither offered, received, or considered by the trial court as evidence 
for that purpose; for the further reason that the said instrument 
was not proved to have been signed by the defendant or to be his 
act, and it was not competent, relevant, or material for the said pur- 
ose. 
10th. The said supreme court erred in holding and deciding that 
the said instrument was evidence of an account stated October Ist, 
1881, the date of the said instrument, for the reason that thesaid instru- 
ment did not by its terms mature until four months after said date. 
11th. The said supreme court erred in holding and deciding that 
under the count for an account stated the said instrument was suf- 
ficient evidence to entitle the plaintiffs below to recover six per cent. 
interest (the legal rate) from the first day of October, A. D. 1881, 
the date of the said instrument, for the reason that by the terms of 
the said instrument the principal sum therein mentioned did not 
mature or become payable until four months after the said date, and 
could not bear any interest whatever until from and after such 
maturity. 
_ 12th. The said supreme court erred in holding and deciding that 
upon filing a remission of four per cent. interest, $1,314.65 (the prin- 
cipal sum expressed on the said instrument), calculated from the 
date thereof, the plaintiffs below were entitled to judgment for the 
— sum of $1,314.65 and interest thereon at six per cent from said 
ate. 
13th. The said supreme court erred in holding and deciding that 
the appellees in that court were entitled to judgment against the 
sureties, Thomas B. Catron and William T. Thornton, for the sum 
for which the said judgment was affirmed and in giving judgment 
accordingly against the said sureties, for the reason, first, that the 
judgment of the district court was not affirmed bv the said supreme 
court within the meaning and contemplation of the supersedeas 
bond to which the said sureties were parties, and, secondly, that the 
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judgment so rendered by the said supreme court against the said 
sureties includes interest calculated on the said sum of $1,314.65 
from the first day of October, A. D. 1881, the date of the said 
67 instrument, instead of from the first day of February, A. D. 
1882, the date of maturity of the said instrument. 
14th. The said supreme court erred in holding and deciding that 
the said sureties, Thomas B. Catron and William T. Thornton, were 
liable for costs of the said district court and supreme court and in 
giving judgment against them for the amount of the said costs. 
15th. Inasmuch as the appellant in the supreme court of New 
Mexico gained a reduction of the judgment of the district court by 
his appeal, the judgment of the appellate court was favorable to the 
appellant and against the aioe and therefore the supreme 
court erred in giving any judgment against the sureties. 
By reason whereof the plaintiffs pray that the said judgment be 


reversed, etc. 
JNO. H. KNAEBEL, 
Attorney for Plaintiffs in error. 


68 . [Endorsed:] UnitedStates Supreme Court. October term, 

1887. No. 140. Lambert N. Hopkins e al., plaintiffs in 

error, vs. Wm. C. Orr et al., d’f’ts in error. Assignment — errors. 

[Stamped :] Office Supreme Court U.S. Filed Aug.8,1887. James 
H. McKenney, clerk. 


Endorsed on.cover: New Mexico Territory supreme court. No. 
140. Lambert N. Hopkins, Thomas B. Catron, and William T. 
Thornton, plaintiffs in error, vs. William C. Orr and De Coursey B. 
Lindsley. Filed 20th October, 1884. 
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LAMBERT N. HOPKINS, 

THOMAS B. CATRON AND 

WILLIAM T. THORNTON, 
Plaintiffs in Error, 


v8. 
WILLIAM C. ORR: AND 


DE COURSEY B. LINDS- 
LEY, Defendants in Error. 


No. 140. | 
Error to the Supreme 
Court of New | Mexico. 


BRIEF OF PLAINTIFFS IN ERROR. 


o~<~<RP- oe -— 


Statement of Case. 


. This is an action of assumpsit instituted by the defendants 
in error against Lambert N. Hopkins, one of the plaintiffs in 
error, in the Second Judicial District Court of the Territory of 


9. 


New Mexico, for the county of Valencia, but subsequently 
transferred to the county of Bernalillo, and there tried. The 
declaration (Record, pp. 1, 2, 3), contains a special count upon a 
promissory note and also the common counts. Issue was duly 
joined upon pleas of non-assumpsitand payment. (Jb. pp. 5,6.) 


The jury rendered a verdict in favor of the defendants in | 
error, under the direction of the court (J6. p. 13), but the verdict, 
as stated in the record (Jb. p. 6), fails to mention any money— 
being“merely for the plaintiff—in sum of thirteen hundred and 
ninety-nine #3,” 


The evidence introduced upon the trial was very brief, con- 
sisting only of an alleged note and of a short statement of the 
attorney Mr. W. B. Childers. (76. p. 12.) 


The instrument produced was variant from the note sued . 
on, because it was payable “with exchange,” ata place certain, 
and was signed *“ L. N. Hopkins, jr.;” whereas the note sued on 
was the note of Lambert N. Hopkins, payable generally and 
without exchange. (JO. p. 2.) 


The only oral testimony was as follows: (J6. pp. 12, 13.) 


“Gentlemen of the Jury: I state under my oath to you 
that, on or about the 7th day of March of this year, I went to 
Fort Wingate for the purpose of seeing the defendant in this 
cause, Lambert N. Hopkins, in regard to the note sued on and 
the collection of the debt of which it is the evidence. I pre- 
sented this note to L. N. Hopkins. Hopkins admitted the in- 
debtedness and asked me not to bring suit on it before the first 
day of April ; that on that day he would pay it. He failed to 
pay it, and I therefore brought suit. I have computed the 
interest on the note and tind it to be 384.33; note $1,314.65 ; 


total $1,399.48.” 
No other evidence whatever was introduced on the trial.. 


The defendant below objected to the introduction of the 


alléged note as variant from the note sued on and as improper 
and incompetent, and not sustaining the declaration. The 
objection was overrailed and the defendant below excepted. 


. (Ib. p. 12.) 


The testimony of the witness W. B. Childers was also duly 
objected to, and exception to its admission was duly taken. | 
(Tb. p. 13.) : 


The trial court overruled motions for new trial and in arrest 
of judgment (76. p. 13), and thereupon judgment upon the 
verdict was entered for $1,399.48 and costs. (/6. p. 6,) 


The motions were decided in vacation under a stipulation 
of attorneys (Ib. pp. 8, 9), which stipulation also provided fort* 
an. appeal to be taken in vacation (although, as hereafter shown, 
all appeals must be taken in term time). The motions were 
denied at Chambers, June 15th, 1882 (7b. folio 9), and subse- : 
quently, at Chambers and in vacation—June 22, 1882—An appeal 
was prayed and allowed and a supersedeas bond filed, to which 
Thomas B. Catron and William T. Thornton were sureties. 
(Ib. pp. ¥, 10, 11.) 7 

Upon the hearing of the appeal, the Supreme Court of the 
Territory at the January term A. D. 1888, held (76. p. 25) that 
“the. objection to the note received in evidence that it varies 
from the note as declared on is no doubt well taken so far as 
the special count in the declaration is concerned;” but, disre- 
garding, as we contend, the patent fact that the special count 
only was relied on at the trial, the Supreme Court further held 
that the evidence sustained the count upon an account stated, 
to the extent of the principal sum ($1,314.65) expressed upon the 
instrument in evidence and interest thereon from date at six 
per cent. (the statutory rate.) That instrument bore interest at 
ten per cent. from maturity--four months after date. The in- 
terest was calculated by the witness on the trial at ten per cent, 
from date. The Supreme Court holding that the judgment was 
excessive to the extent of four per cent interest from date of 
the said instrument, ordered it to be reversed and a new trial 
had, unless the plaintiffs below should remit the excess by the 
second Monday of January, 1884. (76. pp. 26, 2%.) 


Within the allotted time, the plaintiffs below filed a 
of interest, so that the judgment should stand for $1314.66 and 
interest thereon at six per cent. from October 1, 1881 (the date 
of the said alleged note) until satisfied (76. p. 15), and moved 
the Supreme Court, at the January Term, A. D., 1884, for‘judg- 


soils: 


ment against the plaintiffs in error, as appellee and sureties on 
the said appeal. (Jb. p. 27.) 

The Supreme Court gives judgment not only against Lam- 
bert N. Hopkins, but also against his sureties Thomas B. Catron 
and William T. Thornton, in the sum of $1,502.63, (Ib. p. 17), 
being the amount of $1,314.65, and the interest thereon from the 
first day of October, A. D., 1881, at the rate of six per cent. per 
annum, and also for the [costs as well in the District as in the 
Supreme Court. 


_ To reverse this judgment of the Supreme Court against all 
the plaintiffs in error, as well as the judgment of the District 
Court against Lambert N.-Hopkins, is the purpose of the present 
writ of error. 


ASSIGNMENT OF ERRORS. 


Ast (Waived.) 


2nd. The trial court erred in wmaaniines the plaintiffs below 
to introduce and read in evidence, over the objection of the 
defendants below, the alleged promissory note which is set out 
in full in the bill of exceptions, and this for the reason that the 
said alleged note so read in evidence-was a different and variant 
instrument from the promissory note described in the first count 
of the declaration and upon which the said first count is. based, 
and for the further reason that the said evidence was incompe- 
tent, irrelevant, and immaterial, it appearing upon the record 
that the note sued on was a note for $1,314.65, with interest at 
ten per cents from maturity, payable generally, to the order o¢ 
the plaintiffs below, and alleged to have been made by Lambert 
N. Hopkins, but that the instrument so read in evidence was 
signed “> N. Hopkins, jr.” and by its terms was made: payable 
with exchange, and was made negotiable and payable at 
First National Bank, Santa Fé, N. M., which variance between 
the allegations and the proof these plaintiffs i in error r here _— 
to be fatal. (Record, pp. 2, 12, 13.) 


3rd. The trial court erred in holding the said instrument so. 
read in: evidence to have been executed by the defendant below, 
for the reason that.it did not appear that the said defendant 
was a party to the said instrument, and the trial court could not 
presume that the said defendant was the “L. N. Hopkins, jr., 
whose name was to the said instrument subscribed; and no proof 
was given of the signature to the said instrument. (J6.) 


4th ‘The trial court erred in holding that the said instru- 
ment, so read in evidence, imported a consideration. (Jb.) 


5th The trial court errred in instructing the jury, over the 
objection of the defendant below, to find for the plaintiffs, for 
the reasons that all the evidence in the case, taken together, 
failed to support the said declaration or any count therein or 
part thereof ; that the written instrument read in evidence on 
the part of the plaintiff below was not a promissory note and 
was different and fatally variant from the promissory note de- 
scribed in the said declaration; that the said written instrument 
was not proved to be the act of the defendant: below or to have 
been executed by him ; that the said written instrument did not. 
import a consideration ; that no consideration for the promise. 
- contained in the said instrument was proved; that no evidence 
whatever was adduced by the plaintiffs below to support the 
money counts or any other part of the said declaration, but all 
the evidence had reference to the first count; that the said 
written instrument, either of itself or taken in'connection with 
the testimony of the witness, W. B. Childers, did not prove or 
tend to prove any count or part of the said declaration, and 
that, upon the whole evidence, the plaintiffs below were not 
entitled toa verdict in their favor, but, on the contrary, the 
defendant below was entitled to a verdict in his favor, (J b.) 


6th The trial court erred in giving judgment in the sum of 
$1,399.18, for the reason that the said sum includes interest com- 
puted at the rate of ten per cent. per annum, whereas, by the 
laws of the said Territory, only the rate of six percent. per 
annum was lawful.in the absence of a special contract to the 
contrary, and also because the said interest was computed from 
the date of the said instrument put in evidence, and not from 
the maturity thereof. (Jb. 6, 12, 13) 
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ith. The supreme court of the Territory of New Mexico 
erred in refusing to reverse the judgment of the said district 
court, for the reason that the said judgment rendered and en- 
tered in vacation of the said district court was unauthorized : ; 
by-law and without jurisdiction. | | 


8th The said supreme court erred in refusing to reverse 
the judgment of the said district court and to grant a new trial 
of the said cause, for the reason that the verdict and judgment 
in the said trial court were without evidence, competent and 
relevant, to support the same. 


9th The said supreme court erred in holding and deciding 
that the instrument read in evidence and styled a promissory 
note was “properly received in evidence in support of the com- 
mon count upon an account stated,” for the reason that the 
said instrument was neither offered, received nor considered 
by the trial court as evidence for that purpose; for the further 
reason that the said instrument was not proved to have been 
signed by the defendant or to be his act, and it was not compe- 
tent, relevant, not material for the said purpose. (Record, p. 26) 


10th The said supreme court erred in holding and decid- 
ing that the said instrument was.evidence of an account stated 
October Ist, 1881, the date of the said instrument, for the 
reason that the said instrument did not by its terms mature 
until four months after said date. (/6.) 


llth The saidsupreme court erred in holding and deciding 

that under the count for an account stated the said instrument 

was sufficient evidence to entitle the plaintiffs below to recov- | T 

er six per cent. interest (the legal rate) from the first day of 
October, A. D., 1881, the date of the said instrument, for the 
reason that by the terms of the said instrument the principal 

sum therein mentioned did not mature or become payable un- , | 

. til four months after the said date, and could not bear any in- | 
‘terest whatever until from and after such maturity. (Jb.) ee 


12th The said supreme court erred in holding and decid- 
ing that upon filing a remission of four per cent. interest, on f 
$1,314.65 (the principal sum expressed on the said instrument), | 
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calculated from the date thereof, the plaintiffs below were en- 
titled to judgment for the said sum of $1,314 65 and interest 
thereon at six per cent. from said date. (Jb.) 


eter 


13th The said suvreme court erred in holding and decid- 
ing that the applilees in that court were entitled to judgment. 
against the sureties, Thomas B. Catron and William T. Thorn-: 
ton, for the sum for which the said judgment was affirmed and 
in giving judgment accordingly against the said sureties, for 
_the reason, first, that the said judgment of the district court: 
was not affirmed by the said supreme court within the meaning. 
and contemplation of the supersedeas bond to which the said: 
sureties were parties, and, secondly, that the judgment so ren- 
dered by the said supreme court, against the said sureties in- 
cludes interest calculated on the said sum of $1,314.65 from the 
first day of Uctober, A. D. 1881, the date of the said instrument, 
instead of from the first day of February, A. D., 1882, the date 
of maturity of the said instrument. (76. p. 29) 


14th The said supreme court erred in holding and decid- 
ing that the said sureties, Thomas B. Catron and William T. 
Thornton, were liable for costs of the said district court and 
supreme court and in giving judgment against them for the 
amount of the said costs. (J6.) : 


16th Inasmuch as the appellant in the supreme court of 
New Mexico gained a reduction of the judgment of the district — 


court by his appeal, the judgment of the appllate court was 
favorable to the appellant and against the appellees; and there- 
fore the supreme court erred in giving any judgment against 
the sureties. 


ADDITIONAL ASSIGNMENT OF ERRORS. 


16th The district court erred in that its judgment does not 
conform to the verdict, because the verdict does not name any 
sum of money and the judgment specifies the sum of $1,309.48. 
(Record, p. 6) 


17th The supreme court erred in that its judgment (Record, 
page 17) does not conform to the prer: (76., page 15) be- 
cause such judgment includes interest to its date and leads to 
a compounding of interest while the Remifitfur extends to all 
interest except simple interest “at six per cent. per annum 
from the first day of October, A. D., 1881, until satisfied.” 
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18th The supreme court erred, because, in effect, it can- 
celled an erroneous judgment rendered on a promissory note 
described in the special count; it rendered another judgment 
on the original indebtedness evidenced by another promissory 
note, not referred to in the pleadings, made by another party 
containing other and different conditions; and allowed interest 


on said other maker's indebtedness during the life-time of the — 


note relied on to prove said indebtedness, which note so relied 
on, did not provide for any interest during said period; and all 
this without any proof of the execution by anybody of said 
promissory note. 


19th The Supreme Court erred in giving judgment against 
the sureties, because no law authorized so summary a proceed- 
ing, the supersedeas bond was void, or at best, a mere common 
law obligation, upon which the sureties were entitled to a trial 


at common law. 


20th The Supreme Court erred in assuming jurisdiction to 
review the judgment of the District Court under the authority 
of the statutes relating to appeals; since no statutory appeal 
could be prayed, allowed, or taken in vacation. (Record, pages 
9, 10, 11.) 


. 
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ARGU MENT. 
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| Within the scope of the foreyoing assignment of errors, 
we urge the following propositions: 


I. 


There was a fatal oariance between the promissory note de- 
clared on and the instrument introduced in evidence. 


This is conceded by the Supreme Court of the Territory 


(Record, p. 25) and is demonstrated by several decisions of this 
court : 
Covington vs. Comstock, 14 Pet. 43. 


Sheehy vs. Mandeville, 7 Cranch, 208. 
Sebree vs. Dorr, 9 Wheaton, 558. 


II. 


Although the declaration includes the common counts, the 
proofs and verdict were appropriate to the special count 
only; the common counts were in effect abandoned on the trial, 
the testimony of the witness W. B. Childers did not prove the 
common counts, and, even if it tended that way, different 
minds might reach different conclusions as to the import of 
the testimony, and the jury, if left free by the court, might well 
have declined to find the common counts supported by the 
evidence, although they might have regarded the special count 
as sustained by the instrument improperly introduced. The 
verdict, being general, was bad. 


ao ae 


1t will be seen (Record, p. 12) that the plaintiffs below “to 
maintain the issue upon their part,” were permitted over ob- 
jection and exception to give in evidence the pretended prom- 
issory note. It is signed “LL. N. Hopkins, Jr.” Without proof 
that the defendant below had signed it, and without proof 
‘identifying “L. N. Hopkins, fr.” as such defendant, it was read 
to the jury on its mere production; manifestly upon the theory 
that it answered the description of the note sued on as stated 
in the special count, and that proof of execution was made un- 
necessary by the statute below cited, (See Compiled Laws of 
New Mexico § 1922). 


“When a written instrument is referred to in a pleading 
and the same or a copy thereof is incorporated in or attached 
to such pleading, the genuineness and due execution of such 
written instrument and of every endorsement thereon sha!l be 
deemed admitted, unless in a pleading or writing filed in the 
cause within the time allowed for pleading, the same be denied 


under oath.” 


It is evident that the instrument was offered and admitted 


under the special count. 


The witness W. B. Childers, then testified (7b. p. p. 12, 13,) 
that he presented “this note to L. N. Hopkins,” (not identify- 
ing the defendant,) who “admitted the indebtedness,” and re- 
quested the witness not to bring suit on it before a day named, 
when he would pay it; and the witness proceeded: “I have 


computed the interest on the note and find it to be $84, 83; note | 


$1,314,653; total 31,399.48.” 


Upon this, is it not clear that the special count only was 
relied on; that the instrument was offered and admitted as the 
note therein described; and that interest at ten per cent. was 
calculated and insisted on by virtue of the note, as such, and 
under the claim made by the special count ? 


When this witness testified, the instrument was already in 
evidence, having been admitted improperly as the instrument 
specially declared on ard as proving itself. The chief object 
of the oral testimony was tq show the computation of interest 
—not to prove the instrument to be the act of the defendant 
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below. The testimony fails, in the slightest degree, to connect 
the defendant below, either with the execution of the paper or 
with the declaration made by “L. N. Hopkins” to the witness. 
Whether “L. N. Hopkins” was the defendant Lambert N. 
Hopkins, or his father, or son, of similar name, or somebody 
named Lewis, Lawrence, Luther, or otherwise, appropriately 
to the same initials nowhere appears. The failure to elucidate 
the point arose from the supposed presumption of identity 
derived from the instrament itself, by force of the above cited 
statute. It is even uncertain whether the witness, by the 
words “this note,” referred to the note described in the special 
count or the instrument actually produced. The uncertainty 
in this respect suggests the application of the doctrine of 
Shaver vt. Ehle, 16 Johns, 202. 


“The case stood, therefore, without pruof of identity to 
submit-to the jury as a question of fact.” (Burford v. McCue, 
53 Pa, St. p. 431.) 


While the word “junior” added to a name is a mere des- 
criptio personae, yet it is a significant factor in determining the 
question of identity. When a record or a written instrument. 
is in the name “Samuel Boyden, Junior,” it cannot be made 
available by pleading or in evidence in favor of or against 
“Samuel Boyden,” without some averment or proof as to 
identity. Thereis no favorable presumption of law to be in- 
dulged in the absence of such averment or proof. Thus, in 
Boyden ov. Hastings, 34 Mass. (17 Pick,) 200, wherein the declara- 
tion set up a judgment in favor of “Samuel Boyden,” and, upon 
oyer, the judgment appeared in favor of “Samuel Boyden, 
Junior,” the Supreme Court said: “It seems to us to be very 
clear that there is no such record as the plaintiff hath set forth 
in his declaration. If we were to say otherwise, it would be 
determining that “Samuel Boyden, Junior,” was Samuel 
Boyden, without any averment of the fact. *** And, no doubt, 
where the person who sues-is the same, he may aver the fact in 
his declaration. Thus, if the fact would support him, the 
plaintiff might have alleged that he, by the name of Samuel 
Boyden, recovered the judgment, &c. As the pleadings now 
stand, we.cannot presume that.Samuel Boyden, Junior, and 
Samuel Boyden are the same person. It is true that Junior is 
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no part of the name (Kincaid vs. Howe, 10 Mass. R. 205.) But 
it is used to distinguish the person, and it is used where the 
father and son are of the same name; and when it is so used, 
the Court is bound to presume that such is the truth of the 
case.” 


On this point, Commonwealth vo. Beckley, 44 Mass., (3 Metc.,) 
page 331, is pertinent. The Court says: “Suppose an action is 
brought in the name of A. BL. and there is a special declaration 
on a promissory note as payable to him, and a note is offered 
in evidence payable to A. B. Junior, that would be a variance, 
which could not be cured by proof that the note was given to 
him by the name of A. B. Junior, but he must amend his 
declaration as was done in Boyden tv. Hastings. But, suppose 
in the like case such a note is offered in evidence in an action 
for money had and received; then the plaintiff may prove that 
the note was given to A. B. by the name and addition of A. B. 
Junior, which is alike in principle to the present case.” 


In that case identity was established by proof. 


Here the proof was, we contend, not sufficient to go to the 
jury, and, if it were sufficient for the consideration of the jury, 
it was doubtful matter of fact of which they were the exclusive 
judges. It was not matter for a clear legal inference favorable 
to the plaintiffs below. Even had the question of the import 
of the testimony been proper for the consideration of the jury 
ona free submission without a binding instruction, still a 
verdict for the plaintiffs below could not have been supported, 
since the special count not having been taken from the jury, 
they might erroneously have found on that count alone, for 
aught that would appear to the contrary. (Bacon’s Abridg. 
“Verdict” M.) 

Indeed, if this court should not hold the verdict a nulhty, 
because not mentioning any sum of money (Record, p. 6) and 
should presume that dollars were meant, it would appear that 
the jury actually found on the special count, since the sum or 
figures returned (1,399.48) can only be accounted for on such 
presumption, by assuming that the jury included ten per cent. 


' interest, which, while called for by the special count, would not, 
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as admitted by the Supreme Court, be recoverable in any event, 
upon the common counts. (Record, p. 26.) > 


7. 
ee es oe 


The verdict is analogous to a general verdict ren- | 
dered upon several counts, good and bad, as to all of 
which the evidence is applicable. Such a verdict is bad. If in 
such case the evidence were exclusively applicable to the good 
counts, the trial court might, by proper amendment, eliminate 
the bad counts and apply the verdict to the good counts. But, 
where the evidence applies as well to the bad counts as to the 
good, and, especially, where, as here, the evidence is, by the 
erroneous ruling of the court, admitted to the unavailable count 
and mainly or exclusively applied to its support, the verdict is _ 
radically wrong and could not be aided by amendment. The 
error is available on review here, and even had it been avoidable 
by amendment below it would have been equally available here 
in the absence of such amendment. 


: See The Bank of United States v. Moss, 6 How, pp. 38, 39, 
and cases there cited, including Hopkins o. Beedle,1 Caines’Rep. 
317: Matheson’s adm. ». Grant’s adm., 2 How, 282; Backus ». 
Richardson, 5 Johns., 476. See also Williams’ Exec. 2. Bree- 
don, 1 Bos. and Pull. 329 (cited 2 How., 242), where a general 
verdict was amended because it appeared by the judge’s notes 
that the jury calculated the damages in evidence applicable to | 
the good count only. To same effect Union Turnpike Co. o. 
Jenken’s, 1 Canes, 381; Livingston v. Rogers, 1 Caines, p. 588. 
Of course in the present case, the special count was good on its 
face, but, on the trial, its real viciousness appeared in view of 
the inadequate evidence, and yet the verdict has as much or 

more relation to it as to any other part of the declaration. 


In Holt o. Scholefield, 6 Durnford & East., 691, the verdict 
was general upon counts partly good and partly bad. The 
Court of Kings Bench arrested the judgment in fofo, and Law~ 
rence J., said that “the plaintiff ought not to be at liberty to 
amend by this judge’s notes in the case, because the evidence 
applied as well to the bad as to the good counts.” See also. 
Eddowes vc. Hopkins, Dougl. 377. 3 


III. 


Even could the common counts be regarded as ground for. 
introducing the alleged promissory note which was read on the . 
trial; it was error of thé trial court to admit the instrument, 


ih 


without proof of its signature by Lambert N. Hopkins, the de- 
fendant below, as well as to allow interest at ten percent. from 
date to be included in the verdict ; and, although the Supreme 
Cuurt permitted a remititfur of four percent. interest from date 
of the alleged note, yet it erred in allowing six per cent. interest 
from such date ; the instrument by its terms being payable four 
months from date and bearing interest only from maturity. 


The mere statement of this proposition carries the demon- 
stration of its validity. Had the special count described the 
instrument introduced in evidence, the statute already cited 


would have dispensed with proof of signature ; but the statute | 


does not extend to an insttument not described or specifically 
referred to in the declaration. We have already shown the 
inadequacy of the testimony to connect the defendant below 
with the execution of the paper. As to the subject of interest. 
- the instrument introduced was a special contract to pay ten per 
cent. interest after maturity, that is, after the lapse of four 
months from October 1, 1881 (Record, p, 12.) The instrument 
did not import an indebtedness immediately payable. At best, 
it imported an inchoate, unmatured indebtedness, not payable 
until February 1, 1882, and an agreement executory in nature 
to pay ten per cent. interest from February 1, 1882,in case pay- 


ment should be deferred after the specified day of payment. 
When parties mutually contract that on a certain future day a 


specific sum shall be payable from one to the other, they estab- 
lish the limitations of the debt, and it is not within the legiti- 
mate scope of judicial power, to disregard the intent of the con- 
tracting parties by arbitrarily altering the terms of the contract 
to the detriment of one party and to the advantage of the other. 


The Supreme.Court of New Mexico decided (Record, PP. 


25, 26, that the special count was unavailable; also that, in the 
absence of an interest count, interest could not be recovered as 
matter of contract, and therefore no regard could be had to the 
rate (ten per cent.).established by the parties; but, nevertheless, 
it felt itself at liberty, ignoring the special contract, to make for 
the parties a new contract under which the defendant below 
should be mulcted in six per cent. interest from the date of the 
alleged note. According to this judicial theory, when A 

promises on the first of October to pay B $1,000 on the first of 
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the following February, and to allow interest from such day of 
maturity, asa reward for any forbearance of B after that period, 
the law presumes an additional contract to have been made. 
between the parties on the first day of\Ottober, by whose implied 

terms interest at the statutory rate (six per cent.) is to be deemed - 
reserved from date. This strange theory is founded on the idea. 
that a promissory note, payable four months after date, with. 
interest at a special rate after maturity, is to be considered an. 
account stated at its date, importing an immediate debt in the. 
principal sum and the right of the creditor to have interest from. 
that date as damages. A fair corollary would be that,the account. 
being so stated, an immediate right of action arose, and there-: 
fore the creditor might sue at once in the life-time of the note. 


This fallacy infects the reasoning of the court by which it 
. attempts to support pro tanto the judgment of the District 
Court by the aid of the count upon an account stated. The 
court failed to distinguish between a promissory note already 
due and for a definite sum, and an instrument maturing in 
Suturo, containing three promises, one certain and two contin- 
gent, namely, a promise to pay $1,314.65, in four months; a 
promise tv pay current exchange between St. Louis, Mo. and 
Santa Fe, N. M., and a promise to pay interest, to be computed 
at a special conventional rate from the date of matarity until 
payment of the principal sum and exchange. | 


IV. 


The alleged note so introduced in evidence being made at 
St. Louis and payable at Santa Fe four months after date with, 
exchange and with a stipulation for ten per cent. interest to be 
calculated from maturity, lacks the fixed, certain and specific 
nature of an account stated or other executed contract. It 
imports a special contract executory in nature, one element, 
namely the ten per cent. interest after maturity, being always 
executory and another element, namely, “current exchange,” 
being uncertain and fluctuating, and it is not appropriate 
evidence under the common counts. Whether the instrument 
be deemed non-negotiable according to the doctrine laid down . 
in Russell o. Russell, 1 MacArthur, 263, and Lowe ov. Bliss, 24 
Til. 168, or whether it be deemed negotiable according to other 
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weighty authorities, See 1 Daniel, Neg. Ins. § 34, itis nevertheless 
peculiarly out of the line of that class of contracts whichis held 


‘to furnish evidence per se of an account, stated or of other past. 


pecuniary transactions, such as loans within the scope of the 
common counts; for here we have a special contract by whose 
terms the party promising undertakes to pay a certain sum by 
@ given day, with “current exchange,” and further undertakes 
to increase the sum after maturity by the addition of interest 


at the rate of ten per cent. to run until actual payment. No- 


rescission of this special contract is suggested. It remained in 
full force at the time of the trial, for aught that appears to the 
contrary. ‘The rate of interest wag at its date the subject of 
conventional arrangement between the parties. It would, un- 
der the laws of New Mexico then existing, have been a legal 
contract if it had provided for interest at the rate of fifty per 
cent, or at any other rate however exorbitant, or if it had 
provided for various rates of interest, each applicable tu a 
separate part of the time of forbearance. It was only in the 
absence of a special agreement as to interest that the rate after 
maturity would be limited by law to six per cent. 


At the date of the instrument in question, the Territorial 
law (Act of 1872, Ch. 19,) provided, “no plea of usury shall be 
admissible in any of the courts of this Territory, and all con- 
tracts in writing, now made or hereafter made concerning the 
payment of money, shall be legal and binding according to the 
intesest-and meaning thereof.” 3 


Therefore, we insist, thecontract was a continuing exe- 
cutory contract, as to which the parties expressed in terms 
what they meant and left nothing to legal implication. 


It is only when a special contract is at an end, both as to 
the plaintiff’s performance of his part as well as to the liquida- 
tion of the amount due, that indebitatus assumpsit lies. ‘That 
form of action involves the present implication of the law upon 
a transaction wholly past. It never lies unless what is due be- 
cause of an executed contract is ascertained and fixed. It is 
upon the ascertained and fixed amount of indebtedness. 
that the law implies an undertaking to pay. But when in its 


nature the contract provides not for a sum certain, but for a 
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sum constantly growing during the indefinite future, at a rate 
not fixed by law but established by the contract itself, there is 
no point of ascertainment of the sum except the time of pay- 
ment or the date of a verdict or judgment. But indebitatus 


assumpsit only lies when the amount is detinitely fixed before 26 bens ah 


the suit. 


The contract has an alternative or contingent aspect, but its 
executory operation continues up to payment or judgment and 
it is not completed or closed at any earlier stage. Its nature is 
well illustrated by Sutherland in his Chapter on “Interest” 
(1 Suth. on Damages, p.p. 531 to 561,) and particularly in the sec- 
tion relating to “agreements for interest until paid,” p. 553 &e. 


That the interest provided for is all part of the contract 
debt, as distinguished from interest allowed by law or at the 


discretion of a jury as damages will be made clear by reference . 


to the cases next below cited. 


Gibbs vs. Fremont, 9 Exch. 25. 
Holden vs. Freedman’s, 8S. & 'T. Co,, 100 U.S. 72. 
Wilkerson vs. Daniels, 1 Greene (1a.) 179. 

Without re-opening the old question as to when interest is 
recoverable as matter of common law, upon matured demands 
(See 1 Chitty PI. 88, noted; 2 7b. 357, 358,) it is submitted that there 
is a clear distinction between the legal nature of interest 
allowed by the law upon defaulted debts, in other words in- 
terest by way of damages, and that of interest expressly con- 
tracted for as an increment of the principal debt. This 
' distinction becomes more marked in a case like the present, 
' wherein a high rate of interest is stipulated for in case the 
principal debt should not be promptly paid. The contract seems 
to imply that, although a definite credit of four months is 
given, the alleged note shall at the lapse of that time be con- 
verted in effect into a guayi demand note upon which interest 
shall accrue as matter of contract at the rate of ten per cent. 
per annum until payment. 

In such case, interest is not damages—not a mere legal in- 
cident—but it isa substantive part of theclaim. As it accrues, 
it attaches tu and becomes 4 part of the original debt, swelling 
its dimensions continually. 

This principle was well understood and applied in Fake e. 
Eddy’s Exr., 13 Wend 76, in which Chancellor Walworth deliv- 
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ering the opinion of the Court of Errors said (pages 79 and 80:) 
“The counsel for the plaintiff in error are wrong in supposing 
that the rule of law that an action cannot be sustained for the 
interest of a demand after the principal has been paid is appli- 
cable to this case. Thecases of Tillottson v. Preston, 3 Johns 
R. 229, Johnson ov. Brannan 5 Idem 268 and The People o. The 
Corporation of New York, 5 Cowen’s R. 331, were all cases in 
which there was no contract for the payment of interest and it 
could only be recovered as damages for the non-payment of 
the principal debt when it became due. In such cases, if the 
party to whom the money is payable accepts the amount agreed 
to be paid,in full satisfaction of the principal debt, without re- 
quiring the debtor to pay interest from the time the debt be- 
came payable, he cannot afterwards maintain an action for the 
mere incidental damages which he has sustained by reason of 
the debt not being paid upon the very day when it became 
due. But where there is an express agreement to pay the in 
terest as well as the principal of the plaintiff's demand, I ap- 
prehend that the performance of one part of the agreement 
would be no bar to an action m3 the non-performance of 
another part thereof.” 


The peculiarity of the instrument in question is that it 
never ceases to operate as a continuing contract, until pay- 
ment or judgment, and even after judgment, by the laws of 
New Mexico, it would continue to fix the rate of interest on 
the judgment. 


It is provided, (Compiled Laws, § 1735:) 


J —— and decrees for the payment of money shall 

raw the same rate of interest with the contract on 

which they are rendered; and such rate, if other than 

six per cent., shall be expressed in the judgment or de- 

cree; no judgment or decree shall draw more than 
twelve per cent. interest. 


On account of the rate of interest, being purely conven- 
tional and higher than the statutory rate (six per cent.), and of 
the continuing calculation of that rate, the contract is sui gen- 
eris and not at all like ordinary interest bearing contracts 
known to thecommon law and, which, after maturity, fur- 
nish evidence under the money counts. 
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It is somewhat likean interest-bearing demand note which 
may run almost indefinitely withont being deeined defaulted, 
(1 Daniel, Neg. Ins. $§ 608,610),but, unlike such a note, not even 
a demand of payment will liquidate the amount due so as to - 
stop the continued conventional effect of the peculiar interest 
stipulation. On demand, an interest-bearing demand note be- 
comes a definitely fixed liability for.a specific amount, to-wit: 
the principal and accrued interest, and there cue aa on Vee / (OTF, Ae. « 
principle, whatever may be the precedents, to be ‘no Z 
reason why, from the time of the demand, the holder | a /, z 
not on the whole amount. principal and interest, as a debt 
fixed, insist upon interest as damages, notwithstanding the 
compounding necessarily involved. : 


In such a case, the note after demand might, with proof 
of the demand, establish an account stated, upoa which in- 
terest ought to run as damages. 


But in the case of a contract of constantly increasing 
amount, never definitely ascertained until actual payment: or 
judgment, all the features of an open, continuing, executory 
contract appear, and, as to a contract of that nature,.it is nécts- 
sary to declare specially, instead of relying upon the common 
counts. Ordinary assumpsft, and not indebitatus assumpelt, is 
the proper form. 

2 Green Ev. § 103. 
Whiting vs. Sullivan. 7 Mass. 107. 

Per Parsons, Ch. J.: “As the law will not imply a promise 
where there was an express promise, so the law will not imply 
a promise of any person against his ‘own express declaration, 
because such declaration is repugnant to any implication of a 
promise.” | 

Clark vs. Smith, 14 Johns, 326. - 
Robertson vs. Lynch, 18 gohns, 451. 


where the court said: =. : 

“Where there is a count on a special agreement 
coupled with a general count for goods sold, the plaintiff 
may, undoubtedly, abandon his special count even after 
he has attempted to prove it and failed, and may then re- 
sort to his general count. But this can only be done when 
the proof is adapted to the general count. It can never be 
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allowed where the goods were, in truth, delivered under a 
special agreement, as in this case, and where the plaintiff 
might, beyond all question, sustain a proper count on the 
special agreement. A contrary rule would enable the plaintiff 


‘ in every case, by mere volition, to convert a special contract 


into a general indebitatus assumpsit.” 


The English cases, as well as the best considered: American 
cases, regard interest contracted for as part of the debt, and not 
as damages. (Watkins o. Morgan, 6 Carr & Payne,(25 E. C. L. R.) 
661; Hudson v. Fawcett, 7 Mann. & Gr., (49 E. C. L. R.,) 348; 
Gibbs o. Fremont, 9 Exch. 25.) 


Thus in Watkins ov. Morgan, supra, it was held, in effect, 
that contract interest and damage interest are not convertible 


- terms, and, therefore, in an action of debt, only the interest 


accrued during the life-time of the contract could be recovered, 
although the declaration, with a view evidently to the recovery 
of interest up to the time of the trial, stated the amount of 
principal and interest, i. e., the debt, at a sum large enough to 
include such anticipated interest. Because, in the claim of 
damages, ten pounds only—the usual sum inserted in the ad 
damnum clause in declarations in debt—were asked, the court 
would not permit more than that sum to be recovered as 
damages, although it fell far short of the interest accrued be- 
tween the maturity of the contract and the day of the verdict. 


See also the elaborate opinion of Chief Justice Gray, re- 
viewing the English cases, in Union Institution, &c. c. Boston, 
129 Mass. 82 ’ 


It would seem that a contract of continuing executory 
character ought always tobe declared on specially. It remains 
as a quaere, whether the creditor on such a contract can waive 
the uncertain part—that is, the interest—and, declaring by the 


common counts for the pri@cipal sum only (as is held by the 


Supreme Court of New Mexico to be in: effect the case here), 
can employ the contract as evidence, under those counts, of an 
account stated, &c., to the extent of that principal sum. 


Could he'do this, which we deny, still he must in such event, 
be deemed to waive as well all claim for damages. It is well 
understood that contract jinterest displaces all pretension to 
damage interest. ‘The law of the contract is the substitute for 
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al legal implication. A creditor who, upon this theory, waives 
the contract interest, cannot recover more than the actual prin- 
cipal, and, in such case, it is error to permit him, while waiving 
voluntarily a part of the debt, to avoid, more or less, the effect of 
the waiver, by invoking a legal implication of damages which is 
onlv appropriate in the absence of an express agreement. 


See noteto Hudson tv. Fawcett in 49 English Common Law 
Reports, page #49. 

See, also, latter part of note to Mounson ov. Redshaw, 1 
Williams’ Saunders, p. 201. 

It is a principle of common law that a debtcan not.be split 
up in several parts, and that even the original creditor can not 
sue for a part without satisfying the residue. Thus in Haw- 
kins v. Gardner, 12 Modern 213, the Court of King’s Bench held 
that “if A. draw a bill of one hundred pounds payable to B., or 
order, B. cannot assign fifty pounds thereof, so as his assignee 
shall have an action for the same ; and if B. himself brings an 
action for part, he must acknowledge satisfaction for the 
residue.” 


To the same effect, is Johnson o. Baynes, 12 Modern 84 ; 
Anonymous, 6.72: and Holt 0. Samback, 1 Cro. 103, 104. 


So, if part of an entire demand is sued for by a plaintiff and 
in the suitis either recovered or defeated, the residue is forever 


lost. 


Ciliates o. Carver, 8 Wend. 492. 
Miller vr. Covert, 1 Wend., 487; and numerous cases there 


cited 

It follows that if the plaintiffs below could lawfully invoke 
such a special contract as proof of an indebitatus assumpsit, 
they could not make.it available beyond the principal sum; for 
that was the only part which had become certain and fixed be- 
fore the trial, and, besides that sum only was stated in the com- 
mon counts as the indebtedness upon which the alleged implied 
assumpsit arose ; and, further, all interest whatever (the same 
being the residue of the debt,) was lost, because excluded from 
the pleaded statement of the claim, and consequently no in- 
terest at all was recoverable, either as debt or damages; and 
the judgment was excessive to the extent of all interest therein 
included. 


The kind of indebtedness upon which the law implies an 
assumpsit is always acompleted demand, and never one simply 


99. 


tn fiert (2 Green. Ev. § 126.) The idea of interest was never as- 
sociated with an implied assumpsit except as matter of dam- 
ages. | : 

To consider the indebtedness to which the legal implica- 
tion attaches as carying a crescent interest by virtue of express 
contract is to disregard the fictitious nature of the legal im- 
plication and suggest a mongrel contract partly implied, partly 
expressed. f 


Originally, it was held that an account stated would not in 
general carry interest even as damages. (2 Tidd’s Pr. 872.) 


While interest was permitted as damages on bills of ex- 
change and other pecuniary contracts, it was not treated a, 
matter of conventional right, but as matter wholly subject to. 
the discretion of the jury. (2 Tidd’s Pr. 873.) 

But interest, by way of damages, was never permitted when 
a creditor entitled to interest as part of the debt by force of 
his contract saw fit to waive that part of his contract. 


We insist, however, that the plaintiffs below could not con- | 
trol the form of action by the expedient of splitting their 
demand. ? : 

It will be observed that the common counts lay the in- 
_ debitatus assumpsit as of October 1, 1881, (the date of the 
alleged note.) In no puint of view could the implied assump- 
sit arise until after the expiration of the term of credit, (2 Green- 
leaf’s Evidence § 104,) that is, February 1, 1882. 


Properly the time should have been laid as of February 1, 
1882, or a later day, and it is perhaps still a doubtful question 
whether a common count can be sustained which so seriously 
mis-states the day of the alleged indebitatus. 

Seliwoyn (Nisi Prius, Vol. 1, page 107,) says: “The day men- 
tioned in the declaration on which the cause of action is stated 
to have accrued, is not material, provided it be a day after the 
cause of action accrued and before action brought.” 


The pleader, if he intended to rely on the writing as evi- 
dence under the common counts, well knew from the writing 
itself on what day the credit expired and the implied assump- 
sit, if any, arose, and that the production ofthe writing was 
‘necessary to prove the implied assumpsit at a day certain. (i. e. 
February 1, 1882.) 


While, as stated by Gould, (Pleading, Ch. 3 § 63,) “where 
| the day is not material in evidence, it cannot beso in pleading,” 
yet the converse ought to be: true, where, as here, the day is 
material in evidenee because part of a writing - necessary to 
prove the gist of the declaration. In the following section 


64, Gould says: 


“The precise day on whieh a material fact alleged in 
the pleadings took place is in . ost cases immaterial, 
except when the date of a record or other writing, or some 
other fact, the time of hich must be proved by a written instra- - 
ment, is alleged.” 


- Manifestly the time of the alleged indebitatus canis 
was to be proved precisely by the writing. Chitty, while sug- 
gesting the general immateriality of the averment of time, 
does not consider this precise question, but advises as “usual 
and proper,” in the common counts,“to lay the day after the bill 
was due or other special cause of action was complete.” 1 Ch 
Pl. 341, note U. See Vail o. Lewis, 4 Johns, page 457. 


The writing introduced in evidence may on this ground be 
regarded as variant and irrelevant under the common counts 
As well as under the special count, and it was introduced after 
due objection and exception. | 


The writing in question being offered and admitted over 
objection and exception to prove the special «ount, and the 
Court insisting on its erroneous ruling, it must be. presumed 
that the verdict was directed by the Court under the intluence 
of this error. The writing could not be admitted to prove twe 
separate and inconsistent propositions. The verdict could not 
pass on the special or express contract and also on a supposed 
implied contract derived from and substitutionary of the ex- 
press contract. 


Such duplicity of procedure is never tolerated either in 
pleading or on the trial. 


Theoretically, every count states a new contract. Prac- 
tically, this theory must be regarded at least to the extent of 
not introducing and submitting to the jury identically the same 
evidence to prove two distinct counts. While, under the com- 
mon law sytem of procedure, alternative use may be made of 
the same proofs, so that, when they appear irre! evant or insuf- 
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ticient to prove the count in respect of which they are offered, 
they may still be applied to another count to which they are - 


appropriate, it is never competent, when they are admitted by 
by the Court to prove a particular count, to employ them to 
prove another, unless the first count be abandoned. So, in the 
precedents, it will be found that, where a declaration sets up a 
contract by special count and a writing is introduced to prove 
the averment, the writing is not applied tothe common counts, 


unless the Court has refused to admit it to the special count, or | 


unless the special count.is abandoned on the trial. The use of 
such proof may, we repeat, be alternative, but never can be 
double. 

Frequently the practice is in harmony absolutely with the 
theory, as in cases wherein the pleader, in addition to a note or 
other special contract, specially declared on, seeks to recover 
on other actual contracts intended to be embraced in the com- 
mon counts. In such case proof may of course be offered as 
to all the separate claims, and a verdict may pass for all sums 
so proved. Lut when on the trial, the p aintiff deems best to 
prove the special contract (in a proper case) under the common 
counts, instead of relying on the special] count, he must make 
his election on the trial; since indebitatus assumpsit involves 
the subordination of the express contract to a legal implication. 
The maintenance of one alternative propositiun is the suppres- 
sion of the other. Both cannot be maintained and submitted 
to a jury on the same trial. The substance is protean and may 
appear in either‘ form; but it cannot a in both forms at 
once. 

These propositions are consistent with cases, which may be 
found, in which proof was. offered generally on the trial, and 
competent, wher. offered, tov prove one of the issues, — the 
verdict was made to conform to the proofs. 


V. 
The verdict as recorded is void for uncertainty, not being 


for a specified sum in dollars or other money, and no judgment 
could lawfully be entercd thereon. . 


See the verdict as recorded. (Record p. 6.) 
This may be the misprision of the clerk, but fin this court 
the record imports verity in every part. 
Bacon’s abridg. “Verdict,” E. 


The appeal from the District Court to the Supreme Court of 
New Mexico being prayed and allowed in vacation and: not in 
term time was void as a technical appeal, even though the Su- 

preme Court gained jurisdiction to review the judgment by vir- 


tue of its general appellate power, and the appearance of the | 


parties.“ Hence, that court, even if it has the power, upon a 
technical appeal, to give judgment in a proper case against 
sureties on an appeal bond, could not invoke that summary 
power under the circumstances. In New Mexico appeals, are 
regulated by statutory provisions, among which are the fol- 
lowing: 

(Compiled laws, sections tafra.) | 


“8 2186. No such appeal shall be allowed? unless, tirst, the 
appeal be taken at the same term at which.the judgment or 
decision appealed from was rendered; and ‘second, unless the 
appellant or his agent shall, during the same term, file in the 
court his affidavit stating that such appeal-is not taken for the 
purpose of vexation or delay, but becauac the aftiant believes 
that the appellant is aggrieved by the judgment or decision of 
the court. 

“§ 2187. . Upon the appeal being made, the District Court 
shall make an order allowing the same; such allowance 
shall stay the execution in the following cases and no others: 


First, when the appellant shall be executor or administra- 
tor, and the action by or against him as such ; second, when 
the appéllant or some responsibie person for him, together 
with two sufficient securities, to be approved by the court, dur- 
ing the same term at which the judgment or decision appealed 
from was rendered, enters into a recognizance to the adverse 


party in a sum sufficient to secure the debt, damages and costs. 


recovered by such judgment or decision, together with the in. 


terest that may grow due thereon, and the costs and damages 3 
which may be recovered in the Supreme Court; conditioned 


that the appellant shall prosecute his appeal with due diligence 
toa decision in the Supreme Cuurt, and that if the judgment 
or decision appealed from be affirmed, or the appeal be dis- 
missed, that he will perform the judgment of the District 

Court, and that he will also pay the costs and damages that 
may be adjudged against him upon his appeal.” 
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We have italicized certain words in the above quotation, 
indicating that all the proceedings upon appeal are court pro- 
ceedings to be had during the same term at which the judgment 


appealed from; was rendered, and, therefore, that a judge in 
vacation cannot receive the necessary affidavit, or allow . an 
appeal, or approve a supersedeas bond. . 
Consent of parties could not confer on a judge in vacation 
the powers of the court in term. Yet, in the present case, pur- 
suant, apparently, to a stipulation of attorneys, (Record, pp. 8, 
9), all the proceedings upon the pretended appeal were 
had after the lapse of the May term, A. D., 1882, before 
the judge in vacation. (Record pp. 9, 10 and 11). There 
was, therefore, no appeal, in a technical sensé, and no 
stay of execution. The supersedeas bond was either abso- 
lutely void, or else was merely a common law obligation 
available in a suit at common law against: the sureties 
but not available as ground for invoking the pretended statu- 
tory power (considered infra, Point VIII.) of the Supreme 
Court to give summary judgment against sureties upon affirm- 
ance of the judgment of the District Court. | f 
Kountze vs. Omaha Hotel Co., 107 U. S. 378, 396. 


VIL. 


If the Supreme Court has, in any case, statutory power to 
give judgment against sureties on appeal, that power.can be 
exercised only when the judgment rendered by that Court pro- _. 
ceeds on grounds indicating a breach of the condition of the 
supersedeas bond. The statutory provision relied on as grant- 
ing such power is to be construed and limited by the other 
statutory provision regulating the form and condition of the 
bond. . ; 
This alleged statutory power will be considerd more at 
length in Point VIII. . Reger ees 

It depends on a section of the Kearney Code which appears 
in the Compiled Laws as follows: 3 

§ 2206. In case of appeal in civil suits, if the judgment of 

| the appellate court be against the appellant, it shall 
3 — against him and his securities in the appeal 


, 


The Kearney Code was promulgated by General, Kearney 
in 1846, and a copy of it will be found as a prefix to the Com- 
piled Laws of 1884. (See Compiled Laws, page 99, § 5) 


21 


: In the same Code, originally appeared. the statatory: pro- 
visions, above quoted, on the subject ef appeals. (See oer 
Lawe, page 94,6 10, 11) 

. It is not questioned that the legislature seas seaenaaiicis: 
ally provide for a summary judgment by the appellate court 
against the sureties when the action of the court upon the judg- 


, nent. appéaled from demonstrates the breach of the condition 


of the bond. This proposition is sustained in the opinions in 
two cases in this Court, arising in New Mexico, namely, Béall 
v. New Mexico, 16 Wall: 533, and Moore oc. Huntington, 17 
Wall. 417; but, since, in both these cases this Court reversed 
the judgment and: decree of the Supreme Court of New 
Mexico, because of serious errors committed by both the 
District aud Supreme Courts of the Territory against the de- 
fendants below, there was no occasion for this Court to con- 
sider minutely or to construe definitively the New Mexico stat- 


utes now in question. Indeed, the opinions referred to merely . 


assume that there are statutes justifying the Supreme Court of 
New Mexico in awarding ‘judgment against sureties on appeal 
in certain cases, and proceed to consider the constitutionality 
of such legislation. But it was not pertinent to the decision 
nor the purpose of the opinion, in either of the cases, to con- 
strue those statutes and define the limits of their operation. 


- The statutory rquirements of an appeal bond are quite 
plain,. Express provision is made respecting the condition to 
be inserted in every such bond. The bond is intended to be 
a contract importing upon its face the limits of its obliga- 
tion. It would be absurd in the same law to provide for such 
contract and farther to provide that, notwithstanding its terms, 
it should be within the power of the Supreme Court, by a sum- 
mary judgment, to hold the sureties to a higher degree of re- 
sponsibility than that to which they would be subjected in an 
action at common law to recover upon a breach of the condi- 
tion of their bond. 


The courts ought not to tolerate such absurdity of statutory 
construction. The provisions respecting the form and condition 


of appeal bonds are too certain and specific to be done away | 
with by mere construction of a general and somewhat doubt. | 


ful-statute on another subject. Ezpressio unius est exclusio 
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aiterius. Unless, on grounds hereinafter presented, the éourt 
shall hold that the statute permitting a summary. judgment 
against sureties has no application to appeals from the District 
Court, the common canons of construction call upon it so to 
construe the apparently conflictiag yvrovisions that they. may 
all stand together, and, so construing them, no power. can be 
conceded to the Supre:ne Court of New Mexico to render judg- 
ment against such sureties, unless the judgment against the ap- 
pellant is of such a nature as, ipso facto, to import a breach of 
the condition of their bond, in an action against them at com- 
mon law. 


The statutory phraseology in the section regulating appea: 
bonds is not strictly grammatical, but it plainly intends that a 
reach shall be deemed to happen only when the judgment.ap” 
pealed from is affirmed or the appeal dismissed; and neither of 
these contingencies has occurred in the present case. Itisonly — 
"when one of these conditions is broken that the sureties are 

bound to respond, and then the measure of their responsibility 
-is to see that the appellant shall “perform the judgment of the 
District Court” and “also pay the costs and damages that may 
be adjudged against him upon his appeal.” — BES 


The “damages” referred to are (see bond, page 10, Reeord). 
according to the law of New Mexico, only damages in the nature 
‘of ‘costs, such as this court is authorized to adjudge in case of un- 
fair delay. The statutory provision on the subject is (Compiled 
Laws, § 2191, also page 95, § 15.) 


“And upon the aflirmation of any judgment or decision; the 
Supreme Court may award to the appellee or defendant in ¢ itor, 
-such damages, not exceeding ten per cent. on the amount of the 
judgment complained of, as may be just.” : 


Manifestly, “aftirmation” here means affirmance of the en- 
tire judgment, and the “ damages ” intended are. not the amount 
of the aflirmed judgment or any part thereof, but an increment 
of that amount. This provision affords strong evidence in sup- 
port of our contention that the affirmance of a judgment, 
- within the meaning of a supersedeas bond, in New Mexiro, is 
the affirmance of the whole judgment, and not the modification 
of that judgment by a reduction in the appellant’s favor. 


tates opcaltimastoinsiccrieah ithe result in the 
Supreme Court of the appeal was favorable to the appellant, 
rather than against him. He: protested against: the judgment, 
of the District Court as unjust. aca ch fg 
that judgment in its entirety. © 

‘wins prindiask imo dhiihaihaicieessatabinaseiadians 
the appellees would concede it was unjust by remitting an. un, 
lawful excess. Surely this was a success for the appellant and 
a defeat for the.appellees—a gain to him, a loss to them. His 
sureties did not stipulate to pay in such an event. ! 


VIII. 


The power of the appellate court to give judgment, as of 
course, against sureties on appeal bonds epee to be confined 
to cases of appeal from inferior courts. 

In the note to Moore ¢. Huntington (17 Wall; page 120, 
we find a suggestion by able counsel to the effect that the 
above cited provision inthe Kearney code (Compiled Laws, page: 
99, § 5, also § 2206), had-reference only to appeals: fee satieier | 
tribunals. «= fs 

The phraseology of the provision is somewhat siaiea bat 
the court'will‘obsérve that it otiginated ‘in the Kearney code, 
where it occurs among divers other provisions, cleatty teférring’ 
merely to proceedings in the courts of alealdes and hinpongasned 2 
Nosacitur a sociis might well be applied. bh OWES 4 


It is especially adapted to cases wherein the ajponave’ 
court tries the issue de.novo, as occurs in New Mexico npon 
appeals from justices’ courts and probate courts. *!8)* 


‘The Kearney code provided for such trials, de nono. > (Com- 
piled Laws, page 99,88 3, 4). . It is still the. rule (Comppited tam. 
§ 1848; act of. January 12, 1852). aceon ire 

“ All appeals from inferior tribunals to the: Probate or Die 

trict Courts, shall be tried anew in said courts em: their merits; 
as if no‘'trial had been had below.” This is ‘the titeral. phrase- 
ology, although in thée:compilation of 1884;4he compilers un- 
lawfully assuming the functions of revisers, undertoek-to elim- 
inate the words “Probate.or.” in view, probably, of the doctrine 
-of Ferris c. Higley, 20 Wall, 3%... : 
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+ It is “ftenuentiy. a perplexing thing to determine, the. 
pregise state of the law in New Mexico on certain subjects, be” 
causé of the existence of conflicting systems of. jurisprudence as. se 
well: as sporadic statutes, which illustrate how monet: can” 
bafiie learning. 

At. the base of our jurisprudence nat the civil law as un- 
derstood in Mexico. ree i 

Upon that was engrafted the Kearney Code in. 1846. (See ; 
Leitensdorfer vs. Webb, 20 How, 176). Then followed the or- 
ganic act of 1850, and the numerous Legislative ‘enactments 
which have ensued. In 1878 the common law system of pléad= F 
ing was sanctioned by a mandatory statute. (Compiled Laws" 
§ 1907). In 1876 the common law was made the “rulé of prac" 
tice and decision, (Cumpiled Laws, § 1823). In 1865 there was’ 
a revision or approved compilation of laws, wherein appeat 
several.contradictory statutes. (Compiled Laws, 85 2615, 2618), 
In 1884 the laws were again.compiled without the effect ot a, 
revision. . 

_Itis believed that the present compilation contains provis- 
-jons no longer in force, and omits others that have not been 


a although it is substantially correct. 


. In view of .the incongruous state of our statutory ‘law, 
‘we s-submit; that,'so far as practicable, the courts should strug- 
gle by :construction to harmonize ‘apparent conflicts of lan- 
guage ahd educe, in the general spirit of the several:gtatutes, 
as high a degree of et and as large a measure of —_ 
tice as possible. | 
'. We suggest that the ini, of the Kearney ( Code: iets 
piled Laws, puge 99, §5; also § 2206,) as to judgments against: 
sureties on appeal bonds, not only related originally te appeals: 
from alcaldés and prefects, but that it was by implication re« 
pealed:and supplanted by-an enactment (found in ':Campile 
Laws, § 2395;) that “In all cases of appeal from a justice court; 
if the judgment of the justice be affirmed, or if on, the trial 
anew in the District Court, judgment be against.the, appellant, 
such judgment shall be rendered against him and his suretion 
on appeal bond.” SMe ETE ne Nee as 
‘sick be first appeared in: an act dint to: peony of: ins 
— Jannary 9th, 1832, (See Revised: Laws of 1868; 


of 


. gt 


nigel: iat sie tous to Ue re etdotenant th tad. 
fit hg form, of the old provision’ (Cofnpited Laws,: 


vig fFIvae a3 


sive Spat Poy tv) Suen’ 


The incongruity of previous provisions found in ‘the Kear- 
ney Code », and | the inconsistency between the condition of a 
suparastcad ‘bond, on appeal, with a summary jurisdiction over 
sureties in the appellate tribunal, furnish cogent bisspeel for’ 
ihipdtiny w repealing effect to this act of 1852. - 


aks eye. lyow af; 
It will be observed that the supposed authority of the 


Hale Supreme Court to render a summary judgment against such 
Sagem confined to cases of appeal. Even the Kearney codé 
recogniz ed writs of error (Compiled Laws, pages 94, 95, $8 18, 14), 
cm were authorized expressly by the Organic Act. While, 
ne the Territory of New Mexico, judgments at law and decrees 
nity have been always reviewable by appeal,yet the Supreme 
Court: has | always | had concurrent jurisdiction, in cases at law; 
to issue writs of error. Until the statute of 1890, below nanchorer} 
the Pupreme | Court, on writs of error, provided for | 
‘bon dg.” in 1880 (Compiled Laws, §§ 2193, 2194), { rate 
meres: still in force, were enacted : 


_ la law or equi , finall de- 
All causes, ses, e — w or uity nally djdged or de 


“+ She Bape Cour 9 tof the Tersitory ter for review, either. § 
pent shall be taken and atewed as now w provided, by. 
law: i 2 ne :% 
“The clerk of the Supreme Court shall issuea writ of ¢ error’ 
ta:bring'into the Suvreme Court any cause finally adjudged or 
determined in-any of the District Courts, upon a praecipe there, 
for, filed 4n his office by. any of the parties to such cause, his, 
attorney: et solicitor, at any t:me within one year from the date 
of; ‘such: judgment or determination, and giving — for. 
césts therein to the satisfaction of the clerk. eure. o 


‘© “4 Bit there shall be‘ho supersedeas or stay of execution iis 
guch: ‘judgment or determination, unless the party applying for: 
dich wit Sf error, or some responsible person -for-‘hisy;% 
within three months from the date of such judgment or deter 
| witaation;-executé a bond to the adverse. party in double: the 
gout Of tbe jadgment complained of, with sufficient sureties 


39 


to be approved by such clerk, conditioned for the sian of 
such judgment and all costs that may be adjudged, in case sucht 

writ of error shall be dismissed or the judgment’ or determitia~ 
tion of the District Court affirmed.” : 


No argument is needed to show that these provisions.for.a, 
supersedeas on writ of error, enacted in 1880, are. the counter- 
part of the provisions for a supersedeas on appeal, promulgated 
in 1846. No ingenuity can domonstrate that the old provigion, 
above cited, declaring that “in case of appeal in civil. quits, if 
the judgment of the appellate court be against the appellant, it 
shall be rendered against him and his securities in the appeal 
bond,” is applicable to a proceeding by writ of error or —* 
sureties upon a supersedeas in error. — ne 


It would be a great anomaly in the law of uibiilids: if this 
mere mode of securing a review by the Supreme. Court, shoufd 
determine not only the power or want of power of that court 
over sureties, but also the rule of construction to be applied to 
the condition of a supersedeas bond. 


The condition is substantially the same in a picnics 
bond, in the case of an. appeal, as well as in that of a. writ of 
error. Each imports the same legal obligation. The same rules’ 
of evidence and the same measure of damages would be applied 
to each in the trial of an action of debt founded thereon. Im- 
_ becillity should not be imputed to legislators, if the imputation 
~ ean be avoided by reasonable consttuction of their enactments. 


_ Egress from the dilemma is found either in holding that 
the Supreme Court of New Mexico has no power ‘to render 


judgment against sureties on appeal, or in holding that ‘its 
power in that respect is limited by the terms of their ‘conttart. 


Ix 


At all events, the condition of the supersedeas bond in this 
case, Was never broken. 

The judgment of the District Court was not affirmed with 
.in the meaning of. the condition. pes - 
- The sureties assumed a liability only in case elther. “the 


judgment or decision appealed from be affirmed, or the'appea| 
“-* he dismissed,” (Record, p. 10,) and that. liability, if it should: ee- 


Guy, WAS, ta he zesponsible; not fora judgment (except for costs, 
and. statutory “demages”) of the Supreme Court, but fer the. 
identical “judgment of the District Court” appealed from... 


It is well held by the Court of Appeals of Sateen: 
suéh'a condition is not broken by a partial affirmance of a: 
judgment. As said in the case of Feemster v. Anderson, 6 
Montee, $87, 540; “We cannot suppose it was the intention of. 
tlie legislature te compel litigants to purchase justice at se- 
déar¢ rate'as to compel them to give bond with surety for all 
that remained, if'a cent was left due, although they are driven: 
into appeals. to get clear of demands in part unjust..*:* * The 
right of appeal is given. on the supposition that judgments 
may be given uvjustly, in whole or in. part. and te correct that. 
injustice, whether partial or total, was the design of the appeal, 
and if by.the appeal the correction takes place,then the appel-. 
lantis not cast in the sense intended. * * * This construction 
of the act will give to appeal bonds of this nature the same 
effect as is given to appéal bonds taken in cases brought to this 
court from inferior tribunals, in which, if the appellant: suc: 
ceeds in lessening the demand, and in but a partial reversal, he 
_saves his bond and the condition is not. broken.’ Testing this 
bond by this construction of the act, it is valid, as it embraces 
in its condition every event on which the bond, if taken in the. 
general terms of the act, could have been forfeited; that is the : 
confirmation of the judgment or the dismissing of the. > 
peal” 

By the strict rule of the common law, whieh - formerty. eb. 
tained, a judgment infected with error was always revereed - 
upon writ of error, a venire de novo being sometimes — 


Bacon's Abridg.Error, M. 


Later, the practice grew up in some appellate ieisidasiaiens 
verse thie judgment when excessive, and direct the court below 
to permit a remission of the excess. In such case, no possibility 
of Hability on the part of the sureties on the. superecdcas has 
been suggested. The result, if the remission be made, is the. 
act of the interested creditor rather than of the coart.. If isa 
personal voluntary concession, rather than the oninepitotion: 
command of a judicial tribunal. Eichs eee tay oe ee 


MAL? Sts Ps 
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. Still later, the appellate courts would directly reeeive:front 
- the judgment creditor a remission of the excess . ae eee 
modify the judgment as in this case. : asd 


But no matter in what mode the eiiteiice court may act, 
upon the disclosure of an excess in amount impugnable as:er__ 
ror, in every such case the judgment below, in form aad sub-~ 
stance, is disapproved, unsustained, unafiirmed: So. : far as 
appellate power under the.common law extends in such case, 

the judgment cannot be moditied; it must be reversed. Left 
to itself, the appellate court can regularly only reverse. _ 

Bat, under the innovation sanctioned in this. ease, the ap- 
peliate court, unwilling or incompetent to reduce a judgment, 
may bargain with the creditor, and, if the creditor will deliver. 
a consideration by relinquishing a part of his pretensions, may- 
declare him entitled to the remainder; under the caution, how:. 
ever, that if he declines the opportunity, the whole — 
will be reversed. 7 | 4aR 

In the present case, if the judgment was affirmed in ‘part: 
it was equally reversed in part. Indeed, the judgment nisi. was 
a total reversal, (R22, p. 20.) Sureties are strictissimi jurig, 
When they agree to pay on condition that a judgment com. 

p'ained of shall be sanctioned, approved, and affirmed. by a. 
higher court, they do not mean to pay, if that court, joming the. . 
sureties in criticism of the impugned judgment, declares it { to. 
be justly complained of. disapproves it, and disaffirms it,. and. 
threatens to destroy it utterly unless the creditor will consent. 
to destroy it in part. To “affirm” a judgment is to “confirm” 

. it--or, in the language of lexicographers, “to put it past doubt, 
by. new evidence; to corroborate it; to settle it; to establish it; 
to fix it; to strengthen it.” . eS 

_.. The statutes of New Mexico imply that an “aftcaed” jad 
mies is not a modified judgment. BATA TY 


In one place (Compiled Laws, § 2199) it is providpdy" >= "Phe 
Suprem2 Court in appaals or writs of error, shall examine the 
record. and on: the facts thereon contained alone shall award’ 
a new trial, reverse or affirm the judgment of the [District] 
Court, or give such other judgment as to: then ‘shall .seem 
agreeable to law.” Here .“reverse” and: “affirm” ‘ave yaséd: as: 
antithetical terms.. A: modification, or a reversal or afiruiance : 


ihntiitinaiy ashes de ne 


¥ + 
at oeeatnape na stephen 


f 

% 
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’ 


in part only; would be “such other judgment,” provided that it 
bé' -given;:net according to mere: Ranapme pneperseberSs 5t 
the laws of the land. 


+55 Iramother place, (Compiled Laws, $2101; already cited’ su- 

pra),the tight £0 award damages - not exceeding teh per cent 
calculated on:{the whole: not a partial) “amount of the judg- 
meut<complained of,” is dependent “upon the affirmation” of. 
the: judguneat.. Sete ee eee eee 
absolate afirmance. 


Again, the “affirmance™ of the judgment complained of 
retidérs the sutéties liable to pay, not ‘only that judgment, but 
ales the “costs and damages that may be adjudged against the 
appellant upon his appeal” (76: § 2187.) The bond cohtem- 
plates a jadgment that will entitle the appellee to costs. Yet 
it is (notwithstanding the present anomalous case), a rule of 


' ghost anivérsal application, that an appellant or pleintiff in 


error who succeeds in correcting a judgment on review, shall 
be-entitled te costs in the appellate-court. 


strongly corroborative of these views and of the doctrine 
of thé Kéntucky Court of Appeals, are the terms of the sev- 
eral codes of procedure an.! other statutes, in. those States 
wherein. thie policy is adopted of requiring, as a condition of — 
a gtay’a of exécution, security for the payment, of whatever the 
late court may approve in the original: judgment. 

riably, it is provided in such States, that the eandition 
sii) persedeas bond or undertaking shall be, “if the judgment 


‘appeaita from be affirmed in the whole or in ee &e., to pay: 


the judgnicht | or the part 80 affirmed, &e. 


wwe de 


The solicitude shown in this classs of statutes nai iguentte: 
forithe case of:an affirmance in part only is very: porguasive 
ground for the suggestion that, in the absenee of sueh express 

provision, for.security for a part as well as the Whole, the 
words, “affirmed” or “affirmance,” as applied to: 3 judgment " 
would. be taken as signifying an entire and absolute: af- 
firmance. _ : 3 

rose, the usual clause in the condition of a supersedeas bond. 
providing against a dismissal of the appeal or writ of error, is: 
inteoduesd: because snreties are strictissimi juris, and such 4: 
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_ dismissal would not be constrned against: them. as. equivalent 


to‘an affirmance of the judgment, although it ee 
the same thing in practical effect. . ‘ pei ud beb 


The New York Court of appeals, so holding sndteeanid 


o. Husson, 14 N. Y. 60, said, ( Per Selden, J. P. 63315 60) 7 dover 
“But the question here is not merely what was thé ‘iitent: 


of the legislature, but whether the engagement entered into 
by the defendants has been broken. The terms of the defen- 
dants’ undertaking are specific to pay in the event that judg- 
ment appealed from should be affirmed in whole or in part. 
This event clearly has. not occurred, and I am not aware of 
any authority for putting a construction upon this undettak- 

ing entirely different from that which its language imports. 
These defendants are sureties, and it would be unprecedented 
and contrary to ali ordinary rules to enlarge the obligation of 
parties standing in that relation, by a latitudinarian and 
strained construction of the terms of their engagemvnt.” 


X. 


The Supreme Court in addition to its errors in failing to 
reverse the judgment of the District Court, in giving judgment 
against the sureties, and in allowing interestifrom date of the 
alleged note, erred in allowing costs. 


This is contrary to the settled practice of appellate courts, 
in cases wherein the appellant or plaintiff in error is held enti- 
tled to any relief whatever; for no man ought to be ‘muleted for 


his effort to correct judicial error, when the effort is substan- - 


tially successful. The court below says, in effect, you have 
been wronged by the District Court ; you have a right to demand 
relief in the Supreme Court ; we will grant you relief; but we 
fine you because you did not submit to the erroneous judgment. 


XI. 


Substantial justice has not been done. The defendant below 
pleaded payment, but the reliance of the plaintiff below on false 
ground, to wit, the variant instrument, induced the defendant 
below to refrain from proof on his part and to insist on the 
manifest variance. The trial was infected with serious error. 
The court ought to have directed a verdict in his favor and left 


| 


the plaintiffs below to a new action in propér form. | The subse 
quent ingenhity of the Territorial Supreme Court hag only ten- 
ded to unnecessary delay, expense, and confusion. . 

\-.tWe submit that, inasmuch as the defendants in error could __ 
not make their proofs available under the present declaration, 
the judgments shouid be absolutely reversed. 


: JNO. H. KNAEBEL, 


Counsel for Plaintiffs in Error. 


tt 
¥ 


a 
2 
“ 
' By 
. wr 
om e 


reme Court of the Guited 
HOPKINS st At. 
ORR ‘i AL. 


; 


% 
5 MeN 


eee 


ioe: 
fe ae ay 


4 


at 


ier. : 4 thnk eye Vy . 
ee grer Oe Bh Za 


Supreme Court of the Hnited States. 


HOPKINS st AL. 
v3. 


ORR Et AL. 


SUPPLEMENTAL BRIEF OF PLAINTIFFS IN ERROR. 


It is submitted that this case is within the rule of de- 
cision of this Court in the case of— 
Maryland vs. Baldwin, 112 U.S., 490. 


In that case Mr. Justice Field, in delivering the opinion, 
said : 

“A general verdict upon distinct issues raised by several 
pleas cannot be sustained if there was error as to the admis- 
sion of evidence or in the charge of the court as to any one 
of the issues.” 7 


If it be question in the case at bar that the issues are not 
distinct like those in the Maryland-Baldwin case, we reply, 
in the language of Mr. Chitty on Pleadings, as follows: 


Counts upon a bill of exchange or . promissory note, and 
for the consideration of the bill or note in goods, money, or 
otherwise, are to be considered as founded on distinct sub- 
ject-matters of complaint, for the debt and the security are 
different contracts, and such counts are to be allowed.” 

' 1 Chitty on Pleadings, 415. 
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At common law a general verdict and judgment upon 
several counts in a civil action must be reversed on writ of 
error if only one of the counts was bad. 

V. Case of Bond vs. Dustin, 112 U. S., p. 609. 


Whenever this Court has held otherwise it has based its 
decision on a State law ruling the case, as in Bond vs. Dus- 
tin, 112 U.S., 604, or that the action was quasi criminal as 
in the case of Clifford vs. The United States, 112 U.S., 216; 
V. Clifton vs. U. S., 242. 

Can there be any substantial difference between holding 
that a general verdict on several counts, among which one 
is bad, cannot be sustained, and holding that a general ver- 
dict on several distinct good counts cannot be supported in 
case illegal evidence, under exception, is given to the jury, 
the legal evidence not being sufficient to sustain a verdict 
on each count ? Foe 

In this case the verdict was not general in the full accepta- 
tion of that term. The jury found for the plaintiffs in a 
specific sum, the exact amount shown by the parol evidence 
to be due on the note sued on, to wit, $1,399.48. (R., pp. 6 
and 13.) 

If the jury had properly found for the plaintiffs on the 
common count their verdict would have been for $1,338.97, 
principal, and interest at 6 per cent. from February 1, 1882; 
and if under the common count it was proper to compute 
- the interest from October 1, 1881, the date of the note, then 
their verdict would have been for $1,365.26. 

The jury thus having rendered their verdict in accordance 
with the evidence as to the amount the plaintiffs were enti- 
tled to under the special count, and that being a larger sum 
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than they could claim under the common count, the legal 
effect of the verdict must be the same as if the jury had by 
apt words limited their finding to the special count. 

We know of no authority ever having been vested in a 
eourt proceeding under the forms of the common law to 
amend the verdict of a jury which they had specifically or 
by implication limited to one issue so as to transfer to 
another and different issue. 

But we respectfully submit that this verdict could not be 
sustained even had the jury, by apt words, limited it to the 
common count, and had rendered it for the principal of the 
debt and interest thereon at six per cent. per annum from 
the maturity of the note. 

There is no evidence in the case proving or tending to 
prove that the witness to whom it is said defendant acknowl- 
edged an indebtedness and promised to pay was the agent 
of the plaintiffs or either of them. 

On this subject of admission Mr. Greenleaf lays down the 
rule as follows: 


“ Admission, however made, in order to constitute an ac- 
count stated must have been made to the opposite party or 


his agent.” 
2 Greenl. Ev., 128. 


In the case of Bishop vs. Chamber (3 C. and P., 55) suit 
was brought on a promissory note and, as appears from a 
question addressed to Lord Tenderden, and from a rule 
granted by the court, that the declaration contained a count 
on an account stated. 

The note had been altered, so no recovery could be had 
on it. A third party testified that “he called on the defend- 
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ant and showed him the note, when the defendant suid, ‘I 
know I owe Mr. Bishop money; I wish you had applied 
sooner; *. * * I have no doubt it is all correct and I 
will send the money.’” 

Lord Tenterden held “that the _ in this case is 
not such as to entitle the plaintiff to recover on anything 
but the note.” 

Verdict for defendant. 

Also V. 1 Saund. on Pl. and Ev., np. 47, and authorities 


there cited. 


On these authorities, and we know none to the contrary, 


the alleged admission and promise made to the witness, W. 


B. Childers, go for nothing. 


The judgment of the Supreme Court, though by that 
Court called an affirmance of the judgment of the court be- 
low, was in fact a new judgment of the higher court. 


The judgment of the lower court was for the 

principal of the note-..---.-.-..----- cman $1,314 65 
And interest thereon at the rate of 10 per cent. 

per annum, from the date of the note, 7 months 


TEE I ch csnincsesniciainminain iene. - 8433 
II 00 cine eminent eneciomeninm inna 1,399 48 


Notwithstanding the fact that the promissory note did not 
call for interest till. maturity, February 1, 1882 (no days of 
grace in N. M.). 


If a remittitur was to have been entered, it should have 
been for all the interest from date of note till maturity and 


for four-tenths of the interest allowed after maturity, mak- 
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ing $50.51, and the judgment on affirmance should have 
been for $1,338.98, with interest thereon at the rate of 6 per 
cent. per annum from the date of the judgment affirmed; in- 
stead of which the Supreme Court rendered a judgment for 
the principal increased by 6 per cent per annum interest 
thereon from the date of the note till the date of the judg- 
ment of the higher court, amounting to $1,502.63, and this 
judgment would commence to draw interest from its date. 


Thus the Court tried the case de novo, and on their view 
of the legal effect of the evidence entered judgment without 
any regard to the findings of the jury. It was therefore 
their judgment, and was not in fact an affirmance of the 
judgment below or of any part of it. The judgment below 
was not even set aside. There are, therefore, two judgments 
now in the case. 

The plaintiffs in error sue out the writ of error averring 
that a manifest error has intervened, and the writ is of the 
same tenor. 

The defendants in error are supposed to deny this aver- 
ment. The plaintiffs are supposed to join issue thereon. If 
the Court finds any error it supports the averment of the 
plaintiffs in error, and when that has been done the writ 
has been prosecuted with effect, saving and fulfilling the 
condition of the bond. 


If the plaintiffs below can avoid this by remitting the re- 
sults of the error of the court below, then the effect is that 
the plaintiff in error must show that each and every 
proceeding in the court below was erroneous, in order to sup- 
port his averment of error and to satisfy the condition of his 


bond. 


6 


The mere statement of this doctrine is the best argument 
for its refutation. 


The court accept a remittitur and affirm the remainder, 
‘but in such case the practice is to do it without costs to de- 
fendant in error and without liability to sureties. 


O. D. BarRReEtTT, 
Of Counsel, &c. 
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IN THE 


Supreme Court of the Anited States. 


OCTOBER TERM, 1887. 


No. 140. 


“LAMBERT N. HOPKINS, THOMAS B. CATRON, anp 
WILLIAM T. THORNTON, PLarntiFFs 1n Error, 


v8. 


WILLIAM C. ORR ann DE COURSEY B. LINDSLEY. 


In Error to the Supreme Court of the Territory of New Mexico. 


BRIEF OF DEFENDANTS IN ERROR. 


On reading the record in this cause the Court will find it 
unnecessarily voluminous, and were it not for the fact that 
plaintiffs in error have assigned fifteen grounds of error, 
most of which are raised in this Court for the first time, 
defendants in error would have contented themselves with 
citing the two opinions of the court below, which are printed 
in the record on pages 23 to 29, inclusive. 

These opinions state the case and all the points raised in 
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the district court and also in the supreme court of New 
Mexico, and fully sustain the judgment of the court below. 

This suit is an ordinary suit in assumpsit for the collec- 
tion of a debt. It was brought in the district court for the 
county of Valencia. The defendant, L. N. Hopkins, volun- 
tarily entered his appearance; and thereafter the venue 
was changed to the county of Bernalillo, as the record 
states. Thereafter the defendant filed two pleas to the dec- 
laration; one was ngnzassumpsit, the other payment. On 
the first plea the Joined issue; to the second 1 
replied denying the plea, and to this replication the beh 
tiffe-did not reply. 

Upon these nleadings the cause came on for trial. The first 
count was on a promissory note, without alleging that the 
note was payable at any particular place. It alleged that 
the rate of interest it bore was ten per cent. It did not 
allege that the note was payable with exchange. 

Then followed the usual common counts for goods, wares, 
and merchandise, for money lent and advanced, paid, laid 
out, and expended, for money had and received, and a count 
for an account stated. 

Upon the trial plaintiffs offered in evidence a promissory 
note :nade by the defendant, as described in the first count 
of the declaration, except that the note was by its terms 
payable with exchange at First National Bank of Santa Fé, 
New Mexico. <A copy of this note was filed with the decla- : 
ration, as required by the New Mexico statute. 


See Section 1921 Compiled Laws of New Mexico, 
1884. . 


The next section provides that when so filed, as 
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this note was, “the execution thereof shall be admitted, un- 
less denied under oath, in a pleading or writing filed in the 
cause within the time allowed for pleading.” 

The defendant objected to the introduction of this note in 
evidence upon the ground that there was a variance and 
that it was “otherwise improper and incompetent as evidence 
and did not sustain plaintiffs’ declaration,” and that there 
was nothing at the trial of said cause or in the files to show 
that it was the note sued on. | 

The court admitted the note, and defendant excepted. 

A witness was also introduced, who testified that he had 
presented the note to the defendant and asked payment of 
it; that defendant admitted the debt and promised to pay 
it; but had failed to do so; that witness had computed the 
interest on the note; that the total amount, principal, and 
interest was $1,399.48. 

To all of this evidence the defendant objected upon the 
general grounds that it was immaterial, incompetent, and 
1M proper. 

This was all the evidence on either side. 

The court instructed the jury to find for the plaintiffs. 

Sce Record, pages 12 and 13. 

The verdict was for $1,399.48, the full amount, the interest 
being calculated at the per cent. as expressed in the note. 
This trial and other proceedings took place on the 23d day 
of May, A. D. 1882, the 20th day of the term. 

Defendant filed a motion for a new trial, and in arrest of 
judgment upon the same general grounds of objection to 
evidence he had made at the trial. 

The court overruled these motions, and the plaintiffs ap- 
pealed to the supreme court of the Territory, giving a super- 
sedeas bond. 
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The condition of the bond was in accordance with Section 
2187 of the Compiled Laws of New Mexico, “that if the 
judgment be affirmed he will perform the judgment of the 
district eourt. * * * And that he will also pay the costs 
and damages that may be adjudged against him upon his 
said appeal.” : | 

See Record, page 10. 


The case was docketed in the supreme court of New Mex- 
ico, at the January term, 1883; argued and submitted, the 
court taking it under advisement, on the 14th of October, 
filed its opinion, holding that the note was inadmissible in 
evidence under the general count, but was admissable under 
the common counts, especially under the count for an ac- 


count stated, but that the plaintiffs’ judgment was for . 


$1,399.48 when the amount claimed in the general counts 
_ was only $1,314.65.. The Judgment was for too much; and 

further ordered that the plaintiffs have until the second 
Monday in January, 1884, to file a remittitur, and that if 


done within that time the judgment be affirmed as to the 


residue, and upon failure so to do the judgment be reversed 
and remanded for a new trial. 
See Record, pages 23 to 27. 


Afterwards, at the January term, 1884, of said court, the 
plaintiffs filed the remittitur as indicated in the opinion of 
the court, and moved the court to affirm the judgment as to 
the residue, and for execution against the defendant and the 
sureties on his appeal bond. | 

See Record, page 15. 


Upon this motion for judgment and execution against the 
sureties on the appeal bond argument was had, and the 
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_ court, having taken it under advisement on the 19th day 
of February, being the 19th day of the regular January 
term, rendered an opinion sustaining said motion for affirm- 
ance as against both the deferdant and his sureties, and 
_ rendered judgment accordingly. 

See pages 16 and 27 of the Record. 


This is the only judgment rendered in the cause by the 
supreme court of New Mexico, and a statement of the case 
would seem to be sufficient in itself. 

Plaintiffs in error, however, have managed to array fifteen 
grounds of error that look quite formidable if there was 
anything in the record on which to predicate them. 

The first assignment of error is that the district court was 
without jurisdiction, the term having expired before judg- 
ment was rendered. The judgment was rendered, as the 
record recites, “At a regular term of the district court of the 
second judicial district of the Territory of New Mexico, 
begun and held for the county of Bernalillo in said district 
on the first Monday in May, A. D. 1882, being the first day 
of May, A. D. 1882, and on the 20th day of said term, the 
same being Tuesday, the 23d day of May, 1882. 

See Record, page 6. 


As no such question was raised in the supreme court of 
New Mexico and no such fact appears in the record this 
court will not notice this assignment. The error must in 
some way appear on the record. 

Storm vs. United States, 94 U. S., 76. 


This question was not brought to the attention of either 
of the courts below and cannot be considered here. 
Walker vs. Sauvinet, 92 U. S., 90. 
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But it is not a fact that the judgment was rendered in 
vacation. Section 1865 of Revised Statutes of the United 
States provides that a district court shall be heid in each 
district at such time and vlace as may be prescribed by 
law. 

Id. sec., 1873, provides that temporarily and until other- 
wise provided by law the Governor may fix these times and 
places by proclamation. : 

Section 1874 provides that the judges are authorized to 
- hold court in the counties wherein by the laws of the Ter- 
ritory courts have been or may be established for the pur- 
pose of hearing all matters and causes except those in which | 
the United States is a party. 

Section 1851 provides that the legislative power shall 
extend to all rightful subjects of legislation not inconsistent 
with the Constitution and laws of the United States. 

Under this authority the Legislative Assembly of New 
Mexico fixed the terms of courts of Bernalillo county in 
these words: 


“The terms of the district: courts shall be held in the 
several counties of this Territory, beginning at the times 
hereinafter fixed and continuing until adjourned by order 
of the court, * * * in the county of Bernalillo, on the 
first Mondays of May and October.” 


Comp. Laws of N. M., 1884, section 543. 


This was a rightful exercise of the legislative power. 
Beall vs. New Mexico, 16 Wallace, 535. 


The record does not show that the court had adjourned ; 
it shows the contrary. Whether it was the district court for 
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the whole district or the district court for the county the 
Legislature had fixed its time as above shown. 

Second assignment of error.—The note was signed “ L. N. 
Hopkins, Jr,” and the declaration described it as signed by 
L. N. Hopkins. Junior is no part of a man’s name, and 
this is no variance. 

Bouvier’s Law Dictionary, “ junior,” and authorities 


{ 
{ cited. 
aed 1¢ Nowe /0 UH ass 203 
} Headly vs. Shaw, 39 Ills., 354, is a case directly in point. 


| Johnson vs. Ellison, 4 T. B., Munroe, 526. 


The evidence shows, too, that the note was presented 
to the defendant, and he admitted that he owed the debt, 
and the note was held admissable under the common counts, 
not under the special count which described the note. The 
objection, except under the special count, would have to be 
raised by a plea in abatement. | 
No proof of signature was necessary. As already pointed 
out the New Mexico statute makes the failure to deny under 
oath the execution of an instrument filed as this was an 
admission of its execution. The oral evidence shows a 
direct admission of it. See Record pages 12 and13. The 
fourth and fifth assignments are fully answered by the opin- 
ion of the supreme court of New Mexico, printed with thew : 
record and already cited. The sixth exception is frivolous ; ?¢ } / a 
the remittitur entered in the Territorial supreme court fully J 60m 
covered the defect, and interest as shown by the opinion of 4 
the court runs on an account stated from the date on which ———- 
it is stated. 
The seventh and eighth assignments are already fully 
_ answered. 
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tion 2206 of the compiled laws of 1884. 
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If the evidence would support any court in the declara- 
tion it was admissible, and it was offered generally. 
Twelfth assignment of error.—It is proper to allow a re- 
mittitur. : 
Section 2190 of the compiled laws of New Mexico pro- 
‘vides that “the supreme court in appeals orwrits of error 
shall examine the record, and on the facts therein contained 
alone shall award a new trial, reverse or affirm the judg- 
ment of the district court, or give such other judgment as to 
them shall seem agreeable to law.” 


See The Opinion of the Territorial Court. 
Also Kentucky Bank vs. Ashley, 2 Peters, 327. 


In the last case this court holds that when the record 
shows that the judgment is excessive, and the amount of the 
excess, a remittitur may be entered on error even. There 
certainly can be no question about it on appeal where the 
court is authorized to enter the correct judgment by statute. 


See also Chandler vs. Snydam, 22 Vermont, 388. 
Weed vs. Weed, 25 Conn., 494. 
Hart vs. Seixas, 21 Wendell, 40. 
33 Ohio State Rep., 459. 


- The court did right in affirming the judgment and ren- 
dering it also against the sureties on the appeal bond. This 
question from New Mexico has been before this court already 
in two cases, to wit : 

Moore vs. Huntington, 17 Wallace, 418.’ 

Beall vs. New Mexico, 16 Wallace, 535. 


The statute quoted in the note at the bottom of page 420 | 


of 17th Wallace, is still in force in New Mexico, and is sec- 
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The judgment where a remittitur is entered is affirmed 
wholly as to the right of recovery and partially as to the 
amount, and the sureties on the appeal bond are responsible 
for the amount as affirmed. | 


Butt vs. Stinger, 4 Cranch C’t Reports, 252. 
Page va. Johnson, 1 Vermont, 338. , 
Rush vs. Holevon Steamboat Co., 68 N. C., 72. 
Harlett vs. Tollman, 30 Ark., 5085. 

Life Insurance Co. vs. Parker, 33 Ohio St., 459. 


As to the nature of the undertaking of the sureties, see— 


Devlittle vs. Dunning, 31 N. Y., 355. 
Boylies’ Sureties and Guarantors, pege 171. 


The fact is that the court below should not have dis- 
turbed the judgment at all, and its error was against the de- 
fendants in error and in favor of the plaintiffs in error. 

Plaintiffs in error having failed to raise any question ys 
to excess in the amount of the judgment in his motion fora 
new trial and arrest of judgment, so that the district court 
could have corrected the error, if such there was, should not 
have been permitted to raise it in an appellate court. 


Railroad Co. vs. Lindsay, 4 Wallace, 650. 
“The Vanderbilt,” 6 Wallace, 225. 
Kennedy vs. Johnson, 69 N. C., 249. 
Campbell vs. Stokes, 2 Wendell, 137. 
Mumfort vs. M. & C. R. R. Co.,'2 Lea, 393. 
Beekman vs. Frost, 18 Johnson, 544. 


The judgment should be affirmed with damages to the 
defendants in error for the delay they have suffered. 


W. B. CHILpERs, 
Henry WIsE GARNETT, 
Attorneys for Defendants in Error. 


